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PREFACE TO THE FOURTH EDITION. 


The present work is a considerable improvement on the previous 
editions of my work on the Rent Law of Bengal. The Patni Laws 
and the Revenue Sale Acts have been expurgated from it, as they 
served to increase the bulk of the book and have not found favor with 
the public and it is now confined to the Bengal Tenancy Act alone, 
which has been completely revised, re-arranged and much enlarged. 
Obsolete passages and decisions have been struck out and fresh 
matter introduced to suit the present circumstances and to bring the 
cases up ,to date. The latest decisions on most important points 
connected with rent and revenue have been inserted. 

My best thanks are due to Mr. P. N. Sengupta, Bar-at-law, who 
allowed me to use his collection of decisions for 1904 and 1905. I am 
also indebted to him for the Nominal as well as the General Index which, 
it is trusteef, will be found exhaustive, 

JESSORE, K..N. Roy. 

m 

Febmary 1906. 




PREFACE TO THE FIRST EDITION. 


The author of this work has made Rent Law of the Lower Pro- 
vinces the subject ot his study for a good many years, and was engaged 
in the discussion of the revision of the Rent Law that was under the 
consideration of the Government from 1879 to 1885. It was' upon his 
articles which appeared in the Statesman under the initials K. N. R.," 
that the British Indfan Asssciation, and the Central Union Committee 
of .Landholders, based their last petition to the Government of India 
against the changes proposed by the Bengal Tenancy Bill No, r, and 
it was due to them that the Select Committee had to abandon the hybrid 
proposal about giving a statutory transferable character to the occupancy- 
right while restricting it by the technical law of pre-emption, and to 
modify the proposal about fixing the maximum rent recoverable from 
the tenant. After the Bengal Tenancy Act was passed, ’it occurred to 
him that he might with advantage bring out a,>vork on the Rent Law of 
Bengal — an idea in which he was encouraged by his friends and subs- 
eribers. 

This little volume is intended to be a treatise on the Rent of 
Bengal, and not merely a digest of the existing decisions. All the im- 
jgortant rulings of the several High Courts and the Privy Council bearing 
upon the^law have been quoted and extracts from the reports of the 
Rent Commission, and the Select Committee, the Minutes of the 
Hon’ble Judges of the High Court and the speeches and debates of 
the Hon’ble Members in Council, have been added in explanation of 
the text. The sections of the old Act have beeij reproduced under 
the corresponding sections of the new Act, and their differences 
explained. The interpretations of the sections have been sup[jorted 
and elucidated by the reference to the decisions of the Courts, 
drawing a careful’line of distinction between obsolete and current deci- 
sions, and showing how they can be used with reference to the new Xct. 
While no pains have been spared to make the abstracts of decisions 
intelligible and accurate, in accordance with the suggestion of a member 
of tjie profession, where necessary, instead of merely giving ihtplacitum 




INTEODUCTION 


The land tenure of India is. a problem of intrinsic difficulty. Among the nu- 
merous changes that hare taken place in public opinion on different subjects within 
the last century, there is perhaps none more decided than those that have arisen in 
regard to the theories of land tenure. Mr. Elphinstone remarks * : “ Many 

of the disputes about the property in the soil have been occasioned by applying 
to all parts of the country facts which are only true of particular tracts, and by 
including in conclusions drawn from one sort of tenure, other tenures totally 
dissimilar in their nature.” This statement has been questioned with some 
truth by Sir George Campbell : “ It is sometimes said,” he writes, > “ that 
India is composed of so many different countries that we r an never speak of 
it as whole. J do not think that that is the case in the full sense in which the 


statement is made. Probably, six or eight hundred years ago, in the European 
countries which had been conquerod and ruled first by the Romans, and then 
by the Germanic peoples, there was a greater similarity of institutions and 
manners than in modern days. Similarly it has happened that, however different 
may have been the aborigines of different provinces of India, they have been 
covereil by successive waves, first of Hindu populations, and then of Mahomedan 
conquerors, and so have been assimilated in pei^iaps a greafer degree than 
ever were European countries.” We accept this dictum, because the materials 
for researches into the Hindu system of land tenures are often scanty, and 
every writer on the subject has been as a matter of necessity compelled to rely 
upon faefe recorded in comparatively late times, and upon such remains of 
ancient institutions as are still existing in different parts of the country. A few 
passages in Manu, modern descriptions of the village communities and the land 
system, with such relics of these as may be still surviving are almost all that 
we possess to carry on a fruitful investigation. 

, It is said that the village is the key to the Hindu land system. According 
to the picture of the Hindu society presented by the Code of Manu, the Govern- 
ment was vested in an absolute monarch acting under the counsel of Brahmins, 


Who is the owner of ^ ® ^ distinctly lay down to whorn the 

tliesojl? absolute property in the soil belonged. It has been 

argued that it belonged to the king, because he is called 
the ” lord paramount of the soil.” The cultivator’s proprieUfy right has, on 
... the other hand, been deduced frtim the text. “ Sages 

1 he King. pronounce cultivated land to be the property of him 

The cultivator. who cut awliy the wood or who cleared and tilled it 3 — a 
general principle that obtains in the Mahomedan law 


too and is reqpgnised in Germany, Java, and Russia, * and indeed in most 
countries. It his been also said with considerable force that as the king’s share 
of grain was limited to one-sixth or at most one-fourth, there must have TOen 


I History of India, p. 73. 

* 2 Campbeirs Cobden Club Essay, p. i. 

3 Manu, Chap, IP, SI, 44 (Sir Wm. Jones * translation). 

^*4 See ^articles by M. de la Veley in the Revue des Deux Modes for 1872, entitled 
Lc Formes Primitives de la Propriete, Tome 100, p. 626. 
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another proprietor for the remaining five-sixths or three-fourths. On the other hand, 
there are 'texts which seem to contemplate exclusive and perhaps individual rights 
in land. The owner of the field, for instance, is directed or advised to ke^p 
up sufficient hedges ' ; he is entitled to the produce of seeds sown by another 
in his land unless by agreement with him* ; and to the produce of seed conveyed 
upon his land by wind or water 3 ; similarly the probability ol' a dispute between 
neighbouring land-holders or villagers as to boundaries is contemplated * ; and 
a penalty is provided for forcible trespass upon anothc^;’s land, s The sale 
of land is also spoken of in connection with the sale of metals. ® These pass- 
ages no doubt indicate that some conception of an exclusive- right may hf^ve 
been entertained, but they fail to show whether the owner spoken of had any- 
thing more than a right to cultivate and appropriate the produce, and a right 
to such possession as may be incidental thereto. In connection with these 
passages. Sir H. Maine observed ’ : “ It is sometimes r«said that the idea of 

property in land is realised with extreme distinctness by the natives of India. 
The assertion is true but has not the importance which it at first appeaifs to 
possess. Between village community and village community between total 
group and total gnmp, the notion of an exclusive right to the domain is doubt- 
less always present, and there are many striking stories current respecting the 
tenacity with which expelled communities preserve traditions of their ancient 
seat. But to convince himself that, as regards the interior of the group, the 
notion of dependent tenures connecting one stratum with another is very 
imperfectly conceived, it is only necessary for an impartial person to read or 
, listen to the coniradictory statements made by keen observers of equal good 
faith.” Indeed we are loo apt to forget that property in land, as a transferable 
mercantile commodity absolutely ovined and fiassing from hand to hand like 
any chattel, is not an ancient institution, but a modern development, reached 
onl) in a few very advanced countries. In the greater part of the <ivorkl the 
right of cutlivaling particular portions of the earth is rather a privilege than ‘a 
property — a privilege first of a whole people, then of a [)articular tribe, or a 
particular village community, and finally, of particular individuals of the com- 
munity. 

It is now a recognized principle that the ownership as conceived by the 
people of the earliest limes was with the village community, which doubtless 

The villa e existed before Kings or Sovereigns. It sec^ns at the 

‘ outset to have been an association of kinsmen, united - by 

the assumption of a common”^ lineage. Sometimes it was unconnected with 
any exterior body save by the shadowy bond of caste. .‘Sometimes it acknow- 
ledged itself to*^ belong to a larger group or class. But in all cases the com- 
munity was so organised as to be complete in itself. The end for which it existed 
was the tillage of the soil, and it contained within itself thf^ means of following its 
occupation without help from outside. Besides t<>ie cultivating families who formed 
the major part of the group, it comprised families hereditarily engaged in the hum- 
ble arts which furnished the little society with articles of use and comfort. It included 
a village w'atch and a village police, and there were systematiz'ed'^authorities for 
the settlement of disputes and the maintenance of civil order. It was in short 
a little corporation which was almost self-governing. ® “ The village com- 


1 Chap. VIII, SI. 239. 

2 Chap. IX, SI. 49, 52, 53. 

3 Chap. IX, SI. 54. 

4 Chap. VIII SI. 245, 246. 


5 Chap. VIII, 264, 

6 Chap. VIII, SI. 222. 

7 Village Community, 3rd edKion, p. 380, 

8 Directions for Revenue Officers, 31. 
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munites,” says Lord Metcalfe, “ are little republics, having nearly everything 
that they want within themselves, and almost independent of any foreign 
r elations.”' But the most prominent factor in a village is that of the joint 
family, the unit of Hindu society. I’hat the village is primarily an association 
of kinsmen united by family tie is apparent to those who have traced the advent 
of the Aryan radfc to this country. The race moved in families and 
colonised as w^ell as conquered the country, and the joint family with its develop- 
ment gradually foVmed a village.* The tradition of a common descent is pre- 
serve d in the custom b^ which villagers commonly describe their fellow villagers 
as bro thers, although apparently not related in any way. 

* ■ New villages in the course of progress sprang up by offshoots from the 

original stock, and colonisation expanded over a large area. But it would be a 
mistake to suppose •that the community was entirely made up of members of 
the same family, and contained no heterogeneous element in it. Struggle for 
existence with man, savage enemies, and nature, forced an amalgamation of 
strangers with the village group, and united them in the same brotherhood. 
By tnis process the community gradually consisted of divisions into several 
paraded social* strata They are first a certain number of families, who are 
traditionally said to be descended from the founder of the village. Below them 
there are others distributed into well ascertained groups. “ The brotherhood,' 
says Sir Henry Maine, 3 " in fact forms a sort of hierarchy, the degrees of which 
are determined by the order in which the various sets of families were amal- 
gamated with the community. The tradition is clear enough as to the succes- 
sion of the groups, and is probably the representation of a fact. •But the length 
of the intervals of time between each successive arflalgam^tion, which is also 
sometimes given, and which is always enormous,, may be safely regarded as 
untrustworthy.” The relation of these component sections to one another is 
a problenj which of all others has perplexed the statesmen and politicians of 
India most, because it has been necessary to translate them into proprietary re- 
lations, and to evolve a law of tenure and tenancy not only outside but inside the 
cultivating group. 

So long ‘as the structure of a village community is simple, so long as it is a 
.p, , . f united by a common descent, the ideas of rent and of the 

n.aiu and tenant^. relation of landlord and tenant are dormant. All that 

• ' was cared about was the subsistence of the common 

group, which the soil could yield. Thp fields under tillage were held in common 
by the families composing the community as* in the Russian Afir ;* but the 
arable mark shifted from one part of the general village domain to another. At 
some period of the existence of the community a further deyelopment took 
place, when the arable area was distributed in exactly equiil portions according 
to the number of free families in the township, s and the proprietary equalities 
of the families composing the gfoup was further secured by the periodical 


1 In his minute of 8th November 1830, in the Appendix No. 48, to the report of 
the Select Oommitfee of •the Hous of Commons on the affairs of the East India Com- 
pany, dated i6th August 1832, cited in selections from Govt. Records, Vol. I>P. 
446, and in Elphinstone s History of India, p. 68. 

2 Maine's Village Communities, 175,; Cambell's Cobden Club E.ssay, 161 ; 
Fifth Report, Vol. II, 628 ; Evidence of Mr. Fortescue before the Select Committee 
of the House of Lords (1830) 309. 

3 Village Community, p. 177. 

^-Revue Acs Deux Mondes, Tome 109, p. 141. 

5 Stube^s Law and Custom of Hindu Caste^ 207. 
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re-distribution of the several assignments. Gradually the share of each family 
wars stereotyped, and redistribution ceased to exist. When this stage was 
reached, the introduction of strangers was only possible by payment of rent. 
“ The utmost available supply of human labour,”' observes Sir Henry Maine, 
“ at first merely extracts from the soil what is sufficient for <the subsistence of 
the cuitivaliniT group, and thus it is the extreme value of the., new labour which 
condones the foreign origin of the new hands which bring it. No doubt there 
comes a time when this process, ceases when the fictions which-conceal it seem to 
die out, and when the village community becomes » close corporation. As 
soon as this point is reached, tliere is no doubt, that any new comer would only 
be admitted on terms of paying money or rendering service' for the use and 
occupation of land. But in India at all events another set of influences came 
into play which had the effect of making vestiges of the payment of rent ex- 
tremely faint and feeble.” It is worthwhile to note these points carefully ; 
one stage in the transition fn^nn collective to individual ‘ property was reached 
when the part of the domain under cultivation was allotted to several families 
of the community; another was gained when the system of ‘’shifting severalties ” 
came to an end, and each family was confirmed for perpetuity in,the enjoyment 
of its several plots of land. The third was the introduction of strangers in the 
village upon the conditions of tenure and tenancy. 

The idea of a chief arose from the paterfamilias of the Aryan race which 
founded that village. The elementary group is a family connected by common 
subjection to the highest male ascendant or the paterfamilias. The aggrega- 
tion of families forms the gens or house with its chief. I'he aggregation of 
houses makes the tribe witluits^ chief, and the aggregation of tribes constitutes 
the commonwealth with the king as its head. In his inception therefore the 
king is the member of the Community, and he is known among the Hindus 
as the father of his people. If then we are asked, who is the owner or pro- 
prietor of the soil' ? — the cultivator, the constitution, or the king?— Our answer 
is all of them, or the general community. This assertion may seem to be 
singular, but in truth it is the most natural of all ideas on the subject. Manu, for 
instance, treats waste land as nobody’s property until .brought into 
cultivation ; and the Mahomedan view is still stronger. It treats waste land as 
not existing, and brought into life by cultivation. Cultivation being the pri- 
mary duties of the community, its very existence depending upon it, the 
cultivator became the first essential of the village. He had the lion’s share of 
the produce of land. But the Y'Hage had Other vvants of nature, and it maintained 
a machinery for internal administration with the headman as its chief ; and in 
lieu of the services rendered by the village officers, each received a share in 
the produce. The constitution is, therefore, the second essential of the village. 
The king or the State had also a share in the produce in the village and he is 
the third element. 

,To begin with the King or Sovereign;" We have cited the earliest text that 

The Kin? the soil. The King is recog- 

nised as entitled to have a share in the pi;oduce. Accor- 
(^^g to Manu his share is one-eighth, one-sixth, or one-twelfth as the nature of 
the soil and the labour necessary to cultivate it vary ;» but in time of prosperity 
he should take only one-twelfth, 3 w'hile in times of urgent necessity he may take 


1 Village Community, p. 178. 

2 Chapter VIII, SI. 130. 

3 Chapter XVI, SI. 120. 
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one-fourth. * This is the King’s due on account of the protection he is bound 
to afford to the cultivators.’ The King is also entitled on the same grounds to 
half of old hoards and precious metals in the earth.-’ These shares are, how- 
ever, only true from a theoretical point of view. As to the proportion actually 
taken, at least in later Hindu times, a considerable difference of opinion prevails. 
Sir George CampSell says that the King took from one-tenth to one-eighth of 
the gross produce, * Mr. Shore and other authorities say one-sixth ; s others 
again give the proportion as something less than one-fourth of the gross pro- 
duce; ** and Sir Thomas Munro puls it as high as from two-fifths to three- 
fifths. ^ There is a further opinion that the cultivator g t half t' e paddy pro- 
duce, or grain in the husk, and two-thirds of the dry grain crop watered by 
artificial means ; this was, after all deductions for village officers were made, 


the net crop. The King’s share was generally paid in kind, but sometinfes 
in money specially itv the case of garden produce; 9 and out of his share the 
revenue establishment had to be paid. 


^ There were 
The cultivator. 


three classes of cultivators having an interest in 'the soil. We 
have, first, the original settlers and their desemdants ; 
second, the strangers who migrated into the village and 


either permanently or temporarily settled there ; and, third, those who without living 
in the village cultivated the land of* the village. It ,is the status and incidents 


of the second class of cultivators that have caused the main difficulties to the 


writers on the subject. We have already .seen how the strangers w'ere introduced 
into the village at thp inception of the community. It was the struggle for 
existence with man and wfild animals and with exuberant nature W'hich first 


led the Aryan groups to submit to an amalgamation of strangers with the 
brotherhood. 'I'hey had more land at their ctynmand than they could them- 
selves cultivate ; there was no scarcity of lands, and they naturally allowed 
stranger* to cultivate them. When these immigrants offered unmistakable 
•proofs of settling as permanent inhabitants m the villAge, building and clearing 
and establishing themselves as members of the village community, and ready 
to undertake a share in the responsibilities attaching to that position,'® the 
distinction between them, and the original settlers would gradually grow in- 
distinct, and they would be absorbed in them. But so long as the assimilation 
Aid not take place, these immigrants would be reckoned as belonging to the 
third clanis of cultivators, 'riiere was a second jirocess by which the com- 
munity attracted to themselves e)^,lraneous elements, it was when a member 
ot the community sold or mortgaged his right t« a stranger. I'his was not, how- 
ever, frerjuent except in the later stage of the townshij), 'I'liis process is pretty well 
described by Caruegy “ When by the process just descijbed (subdivision 
by inheritance) “ one estate had expanded into several sei^arate properties, it not 


1 Chapter XVII, SI. n8, i2o.* 

2 Chapter IX, SI. 118, 119, 

3 Chapter VIII, Cl. 39. 

4 Campbellis Cobden Club Essay, 155: Orissa, Vol. I, 32 to 35. 

5 Harrington's Analysis, Vol., 230 Ayen Akbarry, Vol. l, 347, 348, Whitfield’s 
Landlord and Tenant, 74, note a ; Elphinstone’s History of India, p. 298. 

6 Fifth Report, Vol. II, 79, 83, 456. 

7 Robinson’s Land Revenue 17, Orissa, II, 166. 

• 8 Fifth Report, Vol. II, 8. 

•9 Land Tenure by a Civilian 21, Fifth Report, Vol. II, 8, 9, 41, 59. 

Campbell's Cobden Club Essay, 165, Directions for Revenue officers, 65. 

1 1 Lahd Tenures, 5 Sc 6. 
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unfrepuently happened afterwards that one or more of their properties were over- 
taken by misfortune, and the proprietors were reduced to every sort of shift to 
save their land, or to make the most they could in parting with it. One member' 
of the community would seek the protection of a chief of his own qlan and make 
over his holding in trust to him, another would take his holding to that chief’s 
rival, in view of establishing a balance of power, lest the wh6le village should 
be absorbed by the first chief; a third would want the official protection of a 
kanungo ; a fourth would crave shelter from a Brahmin oi^ note, relying on his 
sacred calling to secure his possession ; a fifth would mortgage to a money- 
lender ; and a sixth might sell to a neighbouring capitalist ; and the result of 
all this would be that people of different tribes and possessions varying in number 
from two to ten would gain and did gain a footing in those subdivided villages.” 
Leaving aside this second process of assimilation, a questi6n has often been 
hotly discussed as to whether length of time was essentiahfor the acquirement 
of the rights of the first class of cultivators or khudkashts. 

It is true if a stanger gave unmistakable proof of his intention to settle in the 
village as a permanent resident, that would guarantee his union with the village 
community. But how was the intention proved ? A primitive group of races 

had no organised code pf evidence as we possess, and it 

Immigrant. jg (doubtful even if their intelligence had reached that 

stage of refinement which enables a jrerson to appreciate evidence and proof 
in a systematic and formal way. When a stranger would first come in. he would 
be looked upon by them with a jealous eye as an interloper; when the circums- 
tances of the country would disclose themselves, and the struggle for existence 
would compel them to seek for help, that jealousy would gradually fade ; and 
when the stranger would offes terms of friendship and bear the responsibilities 
of the community, he would be taken in. Thus, though his assimilation would 
not depend upon any length of time he had occupied, yet his disposition to 
become a permanent settler could hardly be satisfactorily proved without some 
length of possession. Intention to settle in the village was no doubt, the criterion 
to admit him into the community, but that intention in a primitive age had to 
be gathered by some length of possession. Accordingly, those who had settled 
in the village for more than one generation were generally considered to have 
sufficiently shown their intention, and such settlers become recognised as 
chupperhiind cultivators ‘ Tlie truth of this assertion may be veri'ned by a 
reference to the present custom of the coiwilry. In India if a stranger comes 
and settles in a village, liis resilience, when he or the new villagers are asked 
will always be dpscribad as' his former village, and it is not before one or two 
generations pass that his descendants will describe themselves as belonging to 
the village in which lie has newly settled. The following passages of Mr. 
Shore (afterwards Lord 'reignmouih) quoted in Harrington’s Analysis, will 
show that according to him length of possessian was not an clement which was 
to be entirely discarded : “ It is understood that raiyats by long occupancy 

acquire a right of possession in the soil and are not subject to be.removed.” » 
So “to require that the pottas should be given for a definite tifiac as proposed 
by sdl^e of the Collectors would diminish the force of that prescription which 
’has established a right of occupancy iu favour of the raiyats.” 3 And again, 
“ except in particular instances of khudksht raiyats, who from prescription 

1 Robinson's Land Revenue, 15, 41. 

2 Extract from Harriiigtion’s Analysis, p. 267, ' 

3 Ib., 281. 
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have a privilege of keeping possession as long as they pay rent stipulated for 
by them.” * So “ those who cultivate the lands of the village to v/hich they 
belong either from length of occupancy or other cause have a stronger right 
t|l;>an others.” * . For further discussion on the subject, the reader is referred to 

pp.— poj/. 

Now having dissolved the intermediate class of cultivators, the immigrants, 
into either the first or the third class as the assimilation was effected or not, we 
have only two classes •of cultivators, the khudkashts and the paikashts. The 
immigrants when they were permanent settlers and were absorbed into the com- 
munity were ranked with khudkashts, and when they were mere sojourners and 
were not assimilated with the village group were ranked with paikashts. Sir 
George Campbell says that “ in lire general language of the country a distinction 
was made between raiyats who had settled as permanent inhabitants of the villace 
and had given pledges by building and clearing, and establishing themselves 
and accepting a share of common obligations, and the temporary sojourners 
or cultivators from another village.” s Hence is it that most i>!" the authorities on 
this subject yi ike a distinction of only two class of raiyats, the khudkasht and 
the paikasht. 


The original settlers with their* descendants an^ those cultivators who had 
. ,. , been admitted to share the same privileges, formed the 

Ihekiu as t. class of khudkasht raiyats; their rights were regulated 

by custom ; they had an hereditary right to cultivate the lands of the village. 
Mr. Shore says ; < Pottas to khudkasht raiyats or those.who cultivate the 
land of the village where they reside are generttlly given without limitation of 
period, and express that they are to hold the lands and pay the rents from year 
to year. Hence the right of occupancy originates. * ♦ * I understand also 
that thi^ right of occupancy is admitted to extend even to the heirs of those 
•w'ho enjoy it.” * They were called chuppurbujid, mourasi, and thani * (from 
sthaniya local) basinda, kaimi kadimi in Hindu times. Even now the raiyats 
are classified in Orissa as thani and pahi r iyats. They could not be ousted 

^ while they continued to hold their holdings andpay the 

customary revenue. Mr. Shore observed that they have 
V a privilege of keeping possession as long as they pay the rent stipulated for 
by them.i’ i Sir George Campbell says: “They had a moral claim to hold while 
they cultivated and paid rent.” ® ^So it is stated 9 that their “right of posses- 
sion is considered stronger than that* of ordinary' raiyats.” The right of posses* 
sion of this class of cultivators was so strong that even if they abandoned their 
holdings, or lost them by not keeping up the cultivation or Jl)y failing- to pay 


I ib., 3Q7, 

a -lb,, 252 . » 

3 ('ampbell’s Cobden Club Essay, 165, 

4 Hanington’s Analysis, p. 272, 

5 Sec alse) ^'hinfield’s Law of Landlord and Tenant, p. 15; Orissa, Vol. II, 
206 Directions for Revenue Officers, 5, 6t, 62: Fifth Report, Vol. li, 295^301; 
Harringtion’s Analysis, Vol. Ill, 353; Campbell’s Cobden Club Essay, ibs^^nd 
Tenure by a Civilian, 66, 68, 80. 

6 Oampbell’s Cobden Club Essay, 165 ; Orissa, Vol. II, 242 ; Directions for 
Revenue Officers, 64, 

.7 Harington’s Analysis, 301 ; Colebrookes, 395. 

8 Cany)bell’s Cobden Club Essay, 165. 

.*^9 Harington’s Analysis, Vol. II, 64; Vol. Ill, 460, 426, 252; Fifth Report, Vol. 
140, 162, 164. 
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the revenue, they or their descendants could, at any distance of time, reclaim 
them on the payment of a sufficient compensation to the holder. ' They could 
dig wells upon their land and let out water. * 

They paid the customary rent, but it was higher than ^the rate of other 
_ . . cultivators of former times, s in consequence of there 

Kent payable. being want of competition for landsf 4 In some places, 
when the assessment was once fixed, custom prohibited a measurement of the 
land with a view to surcharging the khudkashts. s If.Jhowever, they failed to 
cultivate or to pay rent they would forfeit their holding — a penalty which as 
may be supposed in the scarcity of cultivators was generally waived for an in- 
creased payment. ^ 

I’heir holdings, however, were not transferable. Mr. Shore says : “ On 

the whole 1 do not think raiyats can daim any right of 
alienating the lands rented by them by sale or other mode 
of transfer.” ? Mr. Harington agrees with this. ® Sir George Campbell says : 
“ These holdings were practically not transferable by sale, and there was not 
enough profit derived from them to lead to a systematic underletting.” 9 

The other class of cultivators were paikaslits proper, who cameTrom another 
- village, usually a neighbouring one, to cultivate the lands 

ye<as 1. village w'hich* the khudkashts were unable to cul- 

tivate,"* or who were mere sojourners in the village.” They were called 
paikasht raiyats from pahi near, or pd the foot and kasht cultivation. They 
were tenants-at-will, but they could not be ousted between sowing and harvest. 
Their interest was of an uncertain and precarious description, and used to be 
settled by contract. ** 


Transfer. 


The village consti- We' now come to the village constitution, which con- 
tution. sisted of the following officers : — 


I, Headman. 

9 * 

2. Accountant. 

10. 

3. Watchman. 

1 1. 

4. Priest. 

12. 

5, Schoolmaster. 


6. Astrologer. 

14. 

7. Smith 

15- 

8, Carpenter. 



Potter. 

Washerman. 

Barber. 

Cow-keeper 

Doctor. 

Musician, 

Poet, Minstrel, and Geneologist. 


1 Land Tenure by a Civilian, 82 ; Fifth Report, Vol. 11, 87, 496, 77, 78, 456, 487, 
465, 472, 477,^ 48f. 

2 Land Tenure by a. Civillian, 80; Directions for Revenue Officers, 5. 

3 Campbell’s Cobden Club Essay, 157 ; Orissa, Vol. II, 242 ; Fifth Report, Voi. 

1, 40. ^ # 

4‘ Campbell’s Cobden Club Essay, 164 ; Directions for Revenue Officers, 41 ; The 
Great Rent Case, B. L. R., Sup. Vol., 253, 279, 295, 296. 

5 Fifth Report, Vol. I, 165. ^ ' 

^ Fifth Report, Vol. II, 313, 456. 

7 Extracts from Harington’s Analysis, p. 281 ; Fifth Report, Vol. I, 162. 

8 Flarrington’s Analysis, Vol, III, 460 ; Thomason’s selections. 478. 

9 Ciampbell’s Cobden Club Essay, 170, 171. 

10 Fifth Report, Vol. II, 308; Wninfield’s Landlord and Tenant, 16; Robinson's 
Land Tenures, 15. 

11 Fifth Report, Vol. II, 41, 42, 87, 308, 491, 493 ; Campbell’s Cobden Club 
Essay, 165. 
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The headman. 


Each of these persons got a share In the produce of the cultivation in lieu 
of his services. But it is the headman with whom we 
are mainly concerned, and in considering his position we 
shall arrive al sopie understanding of the revenue system of the Hindu Govern- 
ment and of the relations between the king and the community. The headman 
is referred to in M^nu as the lord or superintendent (adkipati) of a village* 
(gram), and he is to, have the share of the king in food, drink, wood and other 
articles as his perquisite^.® Above him the superintendent of ten villages is to 
have the produce of two plough-lands ; the superintendent of twenty villages is to 
Jiave the produce of five plough-lands ; and the superintendent of one hundred 
villages that of a small town ; and of one thousand villages that of a large town. 3 
He was a partly elective and partly hereditary oflicer and combined the func- 
tions of head of the* Municipality with those of an officer and representative of 
the Government .4 He was supposed to derive his right to the office through his 
descent from the founder of the village.^ His duty was to adjust the revenue 
of the^village and collect it for the King or the State. He arranged all the 
details of the assessment, ascertained the extent of each holding in the village, 
estimated the growing crop, and caused the threshed corn-heaps to be weighed, 
and apportioned the revenue by estimate or by actual outturn. He also received 
the share which represented the revenue and delivered it.in kind to the Revenue 
Collector. He settled the share to be paid by each raiyat towards deh khurcha 
(or village expense.s). P'or his emoluments, he received a few bighas of land 
free of revenue for a garden, and he paid ^th to jth of his grain crop as revenue, 
while other villagers paid higher rates, and he was charged from -yth to ^rd less 
than ordinary raiyats for his other crops of a superior kind.® In him, therefore, 
we can trace the earliest germ of a zemindar. • 

The Mahomedan Period. 


The same parties, the cultivator, the village constitution, and the King or 
the State existed during the Mahomedan period, but the village was repressed 
and the zemindar took its place. The Mahomedan epoch is’famous for the 
development of the zemindar. At the outset we find a long struggle between 
the .opposing principles of the Hindu system which was essentially hereditary 
and the Mahomedan system which was anli-heredilary .7 The Hindus clung to 
their hereditary principle, and the Mahomedans sought to cut it down as much 
as possible, and where it proved too strong for them, insisted at least upon the 
formal recognition of the principle of choice, for intstance by requiring* the accep- 
tance of a sanad and the payment of fees on succession in many cases. The 
machinery for collecting the revenue, however, continued the* same. From 
motives of policy and convenience the conquerors were content to realise the 
the revenue in the ancient way, and through the established agencies.® The 


1 Chap. VII, SI. 1 15. 

2 Chap. V^II, SI. 1 19. 

3 Chap. Vll, SI. 118. 

4 Harrington’s Analysis, Vol. II, 67; Campbell’s Cobden OIubEassay, 1631 Fi^ 
Report, Vol. II, 13, 157 ; Land Tenure by a Civilian, 76; Robinson’s Land Tenure 
69. 

5 Fifth Report, Vol. I, r8; OrisSa, Vol. II, 249-251. 

6* Land Tenure by a Civilian, 80. 

7 Campbell’s Cobden Club Essay, 152. 

8 Land Tenure by a Civilian, 32 ; Fifth Report, Vol. I, 17 ; Vol. II, 169 ; 
Harrtngton’s* Analyses, Vol. II, 239 ; Patton’s Asiatic Monarchies, 162. 
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headman, therefore, where the village communities were in their vigour con- 
tinued to collect the State share of the produce ; elsewhere he was displaced. 
Where he retained his position, he dealt with the State direct as fnal- 

goozar under the old Hindu titles of tnukuddums, munduls apd bhuinias.^ But 
in other places the ancient rajas and revenue collectors became talukdars and 
zemindars, and collected revenue as such, amils being apfpointed to check or 
control them. When they were powerful and paid revenue for their district 
direct to Government, they were called independent taljikdars. When they paid 
through a superior fiscal officer of the pergunna or division, they were called 
dependant talukdars, and the superior officer was the zemindar. Thus arosf? 
zemindars and talukdars whose position and status developed in course of time. 

“ In the days when Mahomedan rule was vigorous.’' says Sir George 
Campbell, * “ there was little interfhediate tenure between 
Sir George Camp- the State and the people ; but in proportion as the central 
bell on the growth of power declined, smaller authorities rose. In the long 
the zemindar. period of anarchy there was, under a nominal imperial 

rule, a partial return in many parts of the country to the 
Hindu system of petty chicfship. Out of these the large modern zemindaries 
have sprung. I would trace them to the following principal origins : — 

“ First — Old tributary rajas, who have been gradually reduced to the 
position of subjects, but have never lost the management of their ancient territories, 
which they hold rather as native rulers than as proprietors. These are chiefly 
found in outlying border districts and jungly semi-civilized countries. 

“ Second . — Native leaders, sometimes leading men of Hindu clans, some- 
times mere adventurers, who have risen to power as Guerilla plunderers, levying 
blackmail, and eventually coming to terms with the Government, have established 
themselves, under the titles of zemindars, polygars, &c., in the control of tracts 
of country for which they pay a revenue or tribute, uncertain under a weak 
power, but which becomes a regular land revenue when a strong power is 
established. 'J'his is a very common origin of many of the most considerable 
modern families, both in the north and in the south. To our ideas there is a. 
wide gulf between a robber and a landlord, but not so in the native view. It 
is wonderful how much, in times such as those of the last century, the robber, 
the rajah and the zemindar ran into one another. 

“ Third . — The officers whose business it was to collect and account fnr 
revenue htlve frequently, in 'disturbed times, gained such a footing that their 
rendering of an account becomes almost nominal, and practically they pay the 
sum which the ruling power is willing to accept, and make the most of their 
charges. 

“ Fourth — I have alluded to mercantile countries for the dues payable 
by^the raiyats, held by persons in the position of farmers generally. To a weak 
Government this system was very tempting, and in the decadence of the Mogul 
empire, enterprizing bankers and other speculators taking contracts of 
^is kind; exercised great authority and handed it down fo their successors.” 

The tendency of everything Hindu is to become hereditary. The son 
becomes by the mere fact of his birth, the partner of his father, and so a family 
interest is established in everything. Thus contracts and other holdings passed 


I. Land Tenure by a Civilian, 43 ; Orissa, Vol. I, 244, 247, 248, 264, 
2 Cobden Club Essay. 141. 142. 
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from father to son, and when we found them well-established, the holder had 
passed Into the category of zemindar. 

The position of the zemindar was the subject of much discussion before 
• the Permanent Settlement. In his Political Survey of 
Discussion of the Northern Sircars, dated the 20th December 1784, and 
status of zemindar in his Analysis of the Finances of the 27th April 1786, 
between Mr. Grant, • Mr. Grant, Seristadar, argued the official position of the 
and Mr. Shore and zeUtindar, and the paramount right of the State to the abso- 
Lord Cornwallis. lute property in land. But on the 2nd April 1788, Mr. Shore 

• • produced an elaborate minute,' giving a sketch of the Ma- 

homedan system from which he deduced “that the rents belong to the Sovereign, 
and the land to the zemindar,”* in opposition to the opinion of Mr. Grant, and 
to an opinion of the Board of Reveue that the zemindari “ was a conditional 
office annually renewable *on defalcation.” 3 Again on the i8th June 1789 Mr. 
Shore recorded the minute, 4 which was the basis of the Permanent Settlement. 
On the* 1 8th September 1789, Lord Cornwallis answered Mr. Shore on the 
subject of the propriety of permanent settlement to which he was opposed and 
considered that he had “ most successfully argued in favour of the rights of the 
•zemindar to the property of the soil.” So in his minutp of the 3rd February 
1790, Lord Cornwallis says : “ I admit the proprietary rights of the zemindar.” s 

The arguments on both sides of this question ^ve been thus succinctly sum- 
marized by Mr. Field ® in his Bengal Regulations : 

“ Those who looked chiefly at the one class of ^emindars wefre convinced 
that a zemindari was an hereditary proprietary right in the 
Mr. Field s summary similar to, if not identieal with, an Englishman's 

0 le iscussion. right in his estate. Those who confined their attention 
to the latter oiass contended that it was nothing but an office ; and when pressed 
with •instances of regular succession, replied that it was the tendency of all 
offices to become hereditary under the particular .system. The ■holders of the 
latter opinion argued that the principle of dividing the produce with the cultiva- 
tors annihilates the idea of a proprietary inheritable right — that the existence 
of the sanad proves investiture essential — that a zemindari is expressly called a 
servict in the sanad, the terms of which assign duties but convey no property-r- 
that a fine wa* paid to the Sovereign as a preliminary to investiture — and that 
security was taken for the personal appearance of the zemindar — all which are 
inconsistent with the notion of a proprietary right in*him. Those who maintain- 
ed the former view replied that the State claimed merely a share of the rents or 
produce, and this was not incompatible with the existence of prijprietary right 
— that a zemindari was inheritable by usage and prescription, the force of 
which are admitted in all countries, when derived from principles of natural 
right and -conformable to right reason — that the sanad was never conferrgd 
at discretion upon an alien to the exclusion of the heir and was properly cons- 
trued as confirming existing rights, not as creating new ones — that it was only 
the principal zemindars .who asked or received sanads — ^which the inferiojj^ 
zemindars succeeded according to their own laws of inheritance— that the use 
of the word service in the sanad proved nothing, when the tenure was found to 
be hereditary, and property depending upon service in its inception may have 
become.by usage hereditary — that the nazarana paid on investiture was probably 

1 Harringtion's Analysis, Vol. Ill, 228. 

2 H^p. 245. * 

3 H. 229. 


4 Fifth Report, Vol. I, lor. 

5 Fifth Report, Vol. I, 622. 

6 Introduction, p. 33. 
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an exaction or ought at any rate to be regarded as fine for the renewal of an 
estate — that the krori and aniil both Iiolding an oflice concerned with the 
collection of the revenue, paid no nawrana, and did not succeed by inheritance 
— that in a country subject to frequent revolutions in whjch the zemindar so 
oftsn took part against the Government as with it the security for personal 
appearance was merely a device to keep them tn their alle'giance — that the sanad 
contained no term, and the obvious inference was that the tenure was to continue 


so long as the conditions of the grant were observed.” » 

The most accurate definition of a zemindar was, however, that which was 
given by Mr. Harrington in 1789: — “A landholder .of a 
Mr. Harrington’s peculiar description not definable by any single term in 
definition of a zemin- language — a receiver of the territorial revenue of the 

State from the raiyats and other under-tenants of lanj' 
allowed to succeed to his zemindari by inheritance, yef in general require 
take out a renewal of his title from the Sovereign or his representativv, 
payment of a pesheush or fine of investure to the Emperor, and a nazarffna c. 
present 40 his provincial delegate, the mazim, — permitted to transfer his zemin- 
dari by sale or gift — yet commonly expected to obtain previous special permission ; 
privileged to be generally the annual contractor for the public revenue receivable 
from his zemindari — yet set aside with a limited provision in land or money, 
whenever it was the pleasure of Government to collect the rents by separate 
agency or to assign them teit^orarily, or permanently, by the grant of a jagir or 
altamgha — authorized in Bengal since the early part of the eighteenth century 
to apportion"^ to the pergunnas, villages, and lesser divisions of land within his 
zemindari, the abwab or cesses imposed by the subadar, usually in s mre propor- 
tion to the standard assessment of the zemindari, established by Todar Mai and 
others ; yet subject to the discretionary interference of public authority either to 
equalise the amount assessed on particular divisions or to abolish w'aal apjrearcd 
oppressive to the raiyat — entitleil to any contingent emoluments proceeding 
from his contract during the period of his agreement ; yet bound by the terms 
of his tenure to deliver in a faithful account of his receipts — responsible, by the 
same terms for keeping the peace within his jurisdiction ; but apparently allowed 
to apprehend only and deliver over, to a Musulman magistrate for trial and 
punishment.' ” Mr. Rouse adds to this : 

“If the zemindari be even an office, and such office give possession of land 


Mr. Rouse. 


which has by ckim or custom descended from father 
to son or to collaterals, with other circumstances in- 


cidental to property, such as mortgage, alienation, bequest, or adoption, it is in 
reality a landed inheritance.” 

Any description of the land system of tha Mahomedan epoch would be 

„ ., defective without a short account of Rajah Todar Mai’s 

Todar Mat s assess- assessment. He first made a measurement of the land, 

" ’ and in order to do this most effectively he adopted the 


ilakagui^ as the standard measure of length, and the jureep qr heegha of sixty 
^uare guz as the standard measure of area. He then ‘asceftained the produce 
of each beegah of land, and fixed the proportion payable to Government.^ The 


1 Harrington’s Analysis, Vol. Ill, 395. 

2 Ayeen Akbery, Vol. 1, 351 — 355 i Baillie's Land Tax, XXIX ; Fifth Report, 
Vol. I, 239, 240. 

3 Ayeen Akbery, Vol. I, 355 — 361 ; Elphinstone’s History of India, 541—544 ; 
Fifth Report,, Vol. II, 165 ; Baillies Land Tax, XXIX. 
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land was distributed into four classes ; first, poole or land which was cultivated 
for every harvest, and which did not require to lie fallow, paid the full demand 
every year ; second, porowty or land which was allowed to lie fallow for a short 
time to recover its strength, was charged only when under cultivation ; third, 
chechur, or land, which had lain fallow for three or four years from excessive 
rain or inundation, paid two-fifths in the fir^ year, three-fifths in the second year, 
four-fifths in the thirfl and fourth years, and the full rate in the fifth year ; 
fourth, bunjer, or , land which had for the same cause lain fallow for five years 
or upwards, was assessed at still more favourable rates. The quantity of each 
kind of produce yielded by a beegah of each class was then ascertained ; an 
average of the three was taken, and the Government demand was fixed at one- 
third of this average. Having fixed the Government share of the produce, 
Todar Mai next proceeded to lay down rules under which such share might 
-ifi commuted for a fnoney payment. The prices current for the nineteen years 

;.:|ceding the survey -were obtained from every village, and the value of the 

iiiduce was calculated according to an average of these prices. The rules for^ 
vpmiputation were occasionally revised according to market rates. The settle- 
ment was, at first, made annually, but as this grew vexatious to the raiyats, and 
Yroublesome to the Government, the settlements were afterwards made for 
ten years, on an average of the preceding decennial period. 

Comparative state- The annual amount of revenue assessed by the succes- 
ment of annual reve- sive Governments upon Bengal during the Mahomedan 
nue. period are interesting subjects for study. They are as 

follows ; — , 

• 

1582 ... Rs. 1,06,93,152 ... (Todar Mai). 

1658 1,31.151907 ••• (Shuja Khan). 

1725 ... „ 1,42,88,186 ... (Jaffar Khan or Murshid 

Ali Khan). 

1728 ... „ 1,42,45,561 ... (Sujahuddin). 

1763 ... „ 2,56,24,223 ... (Kasim Ali). 

1790-91 ... „ 2.68,00,989 ... (The first year of the Decen- 

nial Settlement). 

* It will be seen from the above that the Decennial Settlement was made at 
2^ times th^ revenue that Akbar received in 1582. 

No general statement as to the prdportion of produce taken by the Mahome- 

, r dan State from the cultivation can be hazarded.' Sir 
The State share of George Campbell says that the Government, before the 
,.he produce. British accession, took from one-fourth ’to half of the 

gross produce, one-third and two-fifths being the most cordmon proportions.* 
■■.^e Fifth Report puts the State proportion at three-fifths in fully settled land, 
leaving the cultivators two-fifths.» Out of the three-fifths taken by the State,, the 
zemindar and village officers had to be paid, such payment amounting theoreti- 
cally to one-tenth. This deduction was to meet the whole cost of collection. 3 
Mr. Shore gives two different opinions ; his earlier opinion is that the Governmgpi 
took one-third ,4 but his latter opinion puts the Government share at from 
one-half to three-fifths.s Mr. Elphinstone says that one-third is moderate 

1 Cobden Club Essay. 157. 4 Harrington’s Analysis, Vol. Ill, 232 

2 Filth Report, Vol. r, 18. (note). 

3 .Eiifth R^Srt, Vol. i, 19, 362, 367. 5 Fifth Report, Vol. i, 126, 599. 
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assessment, and that the full share is one-half.i Mr. Grant says that the propor- 
tion taken was one-fourth, which he considers to be moderate.® In Behar 
many villages were assessed at half or even nine-sixteenths of the gross produce, 
paid in kind of the buttai principle .3 On the whole, therefore, it must be said 
that the proportion taken by the Mahomedans was in later times ver) much 
greater than the moderate assessment of the Hindu times, and that the cultiva- 
tors were left with the barest possibfe subsistence which the greed of rulers and 
Abwib zemindars was always eager to diminish. Under such 

circumstances the value of the raiy;at’s folding was scarcely 
appreciable, and the only valuable right was the right to receive the revenue. 
But in spite of this it can hardly be said that the Government had a right to 
its own share at option. The ordinary mode of enhancing the revenue was by 
imposing abwabs. Mr. Mill says: 4 “In India and other Asiatic communities 
similarly constituted the raiyats or peasant farmers are not Regarded as tenants- 
at-will, nor even as tenants by virtue of a lease. Iik most villages there are 
indeed some raiyats on this precarious footing, consisting of those or the descen- 
dants of those who have settled in the place at a known and comparatively recent 
period ; but all who are looked upon as descendants or representatives of the 
original inhabitants, and even many more tenants of ancient dale,* are thought- ' 
entitled to retain their land as long as they pay the customary rents. What these 
customary rents are, or ought to be, has indeed in most cases become a matter 
of obscurity ; usurpation, tyrany, and foreign conquest having to a great degree 
obliterated the evidences of them. But when an old and purely Hindu prin- 
cipality falls under the dominion of the British Government, or the management of 
its officers, and when the ^details of the revenue system come to be enquired 
into, it is usually found that, though the demands of the great landholder, the 
State, have been swelled by fiscal rapacity until all limit is practically lost sight 
of, it has yet been thought necessary to have a distinct name and a separate 
pretext for each increase of exaction ; so that the demand has sometimes come 
to consist of thirty or forty different items into the nominal rent. This circifi- 
tous mode of increasing the payments assuredly would not have been resorted 
to, if there had been an acknowledged right in the landlord to increase the rent. 
Its adoption is a proof that there was once an effective limitation, a real cus- 
tomary rent ; and that the understood right of the raiyat to the land, so long as 
he paid rent according to custom, was at some time or other more than nominal.’ 

The following arc the abwabs imposed by successive Governors in-Bengal : — ’ 


JChamavisi imposed by jaffir Khan.' 
Nnzzerana Mokurari ] 

Ztr Ma \thut J 

Mahthut , ") 

Fouzdari j 

Maharatta Chout "j 

Ahuk J 

Nuzzerana Mamurgunge ) 

Serf tirca 


j By Shujauddin. 


f. Ahuk > By Ali Verdi Khan. 

1, Nuzzerana Mamurgunge ) 

j. Serf tirca ... By Kasim Ali. 

Other numerous abwabs gradually came in. (See s. 74 posf). 


1 History of India, 76. 

2 Fifth Report, Vol.i, 274, 373. 

3 Whinfield’s Landlord and Tenant. 


4 Political Economy, Bk. ii,Chap. IV, 
2, p. 148. 
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The Permanent Settlement. 

The result of the discussions about the status of the zemindar above 
referred to was the declaration of the Permanent Settlement. The conclusion 
that was arrived %t, was that the zemindar is the proper person to be settled 
with. The rules for the Decennial Settlement of Bengal were first promulgated 
on the i6th February 1790, but the amended rules were passed on the 33rd 
November 1791, w^ich notified that the assessment will “remain unalterable 
for ever, “ if the Court of Directors approve of such ccntinuance.' Their 
approval was expressed in their letter of the 19th September 1792, and the 
► proclamation of the Permanency of the Settlement was made on the 22nd 
March 1793. That proclamation was embodied in Regulation I of 1793, in 
which year fifty-eight Regulations were passed on the same day. 

The proclamation of The proclamation is addressed to the “ zemindars, 
the Permanent Settle- independent talukdars, and other actual proprietors of 
ment. land paying revenue to Government in the provinces of 

• Bepgal, Behar and Orissa.” 

“ The Gdvernor-General in Council declares to the zemindars, independent 
talukdars, and other actual proprietors of land, with ‘or on behalf of whom a 
settlement has been concluded under the regulations above-mentioned, that at 
the expiration of the term of the settlement, no alteration will be made in the 
assessment which they have respectively engaged to pay, but that they, and their 
heirs and lawful successors, will be allowed to hold their estates at such assess- 
ment for ever.* 

• 

“ It is well known to the zemindars, independent talukdars, and other 
actul proprietors of land, as well as to the inhabitants of Bengal, Behar, and 
Orissa in general, that from the earliest times, until the present period, the 
public asSfessment upon the lands has never been fixed, but that, according to 
established usage and custom, the rulers of these provinces have from lime 
to time, demanded an increase of assessment, from the proprietors of land, and 
that for the purpose of obtaining this increase, not only freciuent investigations 
have been made to ascertain the actual produce of their estates, but that it has 
b^n the practice to deprive them of the management of their lands, and either 
to let them in farm, or appoint officers on the part of Government to collect the 
assessment immediately from the raiyats. The HoJiourable Court of Directors, 
considering these usages and measuses to be detrimental to the prosperity of 
the country, have, with a view to promote the Suture ease and happiness of the 
people, authorized the foregoing declarations ; and the zemindars, independent 
talukdars, and other actual proprietors of land, with or on b’ehalf of whom a 
settlement has been, or may be concluded, are to considej those orders fixing 
the amount of the assessment, as irrevocable, and not liable to alteration by 
»ny person whom the Court of Difectors may hereafter appoint to the adminis- 
tration of their affairs in this country. 

“ The Governor-General in Council trusts that the proprietors of land 
sensible of the benefits conferred upon them by the public assessment being 
ixed for ever, will exert themselves in the cultivation of their lands, underthe 
:ertainty that they will enjoy exclusively the fruits of their own good manage- 
nent and industry, and that no demand will ever be made upon them, or their 
leirs, or successors, by the present or any future Government, for an augmenta- 


» Article 2. 


* Article 3. 
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tion of the public assessment, in consequence of the improvement of their 
respective estate.* 

To prevent any misconstruction of the foregoing articles, the Governor- 

j , . General in Council made some other declarations, of 

to rairat^ ection the first is : “ It being the duty of the ruling power 

■ to protect all classes of people, and more particularly 

those who from situation are most helpless, the Governor-General in Council 
will, however, whenever he may deem it proper enact such regulations as he 
may think necessary for the protection and welfare of die dependant talukdars, 
raiyats and other cultivators of the soil, and no zemindar, independent talukdar, 
or other actual proprietor of land shall be entitled on this account to make 
any objection to the discharge of the fixed assessment, which they have res 
pectively agreed to pay.”* r, 

But it is finally “ notified 3 to the zemindars, ind/^pendent talukdars and 
other actual proprietors of land, that they are privileged to transfer to whom- 
soever they may think proper, by sale, or gift or Other- 
Property in the soil mse, ihtir proprietary in* the whole or any portion 

as conferred by the q{ their respective estates without applying to Govern- 
Proc amation. ment for its sanction to the transfer ; and that all such 

transfers will be held valid, provided that they be conformable to the Mahome- 
dan or Hindu laws * » * *; and that they be not repugnant to any regula- 

tions now in force, which have been passed by the British administrators, or to 
any regulations that they may hereafter enact.” 

Language has no significance if this was not meant to convey property in soil 
to the zemindar. 

The only limitations that the Government thought fit to impose upon the 
proprietary right conferred upon the zemindars were the restrictions mentioned 
in section 52 of Regulation VIII of 1793. and the reservation of the rights to 

legislate for the protection and welfare of the cultivators 
Limitation of the of the soil. The 52nd section of Regulation VIII of 
proprietary right dis- provides as follows: “The zemindar or other 

cussed. actual proprietor of land is to let the remaining lands of his 

zemindari or estate, under the prescribed restrictions in any manner he may think 
proper ; but every engagement contracted with under-farmers shall be, specific as 
to the amount and conditions of it, and all sums received by any actual proprietor 
of land or any farmer of land, pf whatever description, over and above what 
is specified in the engagements of the persons paying the same, shall be considered 
as extorted and be repaid with a penalty of double the amount. The restrictions 
prescribed and rfeferred to in this section are the following : “ (1) That no person 
contracting with a zemindar or talukdar or emplo)'ed by him in the man- 
agement of the collections, shall be authorized to take charge thereof without 
an amilnama or written commission signed by the zemindar or talukdar : 4 (2) 
that the abwabs are to be revised in concert with raiyats and consolidated with 
the assul into one specific jumma (3) no new abwab or mahtut is to be imposed 
und^r any pretence ^ whatever ; (4) where custom prevails of varying the potta, 
according to the kind of crop produced, a custom which is expected to decline, 
and while the parties prefer it, the engagement shall specify the quantity of land, 
the species of produce, the rate of rent, and its amount, and the term of the 


* ’ Article 6. 
Arlicle 7. 


i Aiticle 8. 

4 Sectionsj. 


Section 54. 
® Section 55. 
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lease,* &c.; (5) the rents payable by the rsuyats were to be specifically stated 
in the potta, which in every possible case was to contain the exact sum to be 
paid by them ; when only the rate can be specified, as in cases where the rents 
are adjusted upon a measurement of the lands after cultivation, or on a survey 
of the crof -or when they are payable in kind, the rate and terms of payment 
and proporP^-n of the crop to be delivered with e\ery condition shall be clearly 
specified ; that every zemindar and talukdar shall prepare a suitable 

form of potta and submit it to the Collector, who, after approval thereof, 
shall notify to the taiyats that such pottas may be obtained, and no 
other form of potta shall be allowed ; 3 (7) as soon as the rent was ascer- 
•lained and settled, a potta for the adjusted rent was to be prepared and 
tendered to each raiyat ; 4 (8) all existing leases are to hold good, unless 
granted by collusion, or without authority ; s (9) no landholders or farmers 
shall cancell the pottas of the khudkasht raiyats, except on proof of their being 
obtained by collusion, or that the rents of the last three years were below the . 
rates of the pergunna nirckbundy or that they have collusively obtained deduc- 
tions •frorrw their rents ; or upon a general measurement of the pergunna for 
the purpose ©f equalising and correcting the assessment, ® The rule has no 
application to Behar, where rents in kind are usual ; (10) time was to be allowed 
for the preparation and delivery of pottas to raiyats, and after the expiry of 
this time, claims not supported by pottas were to be non-suited ; »(ii) a patwari 
was to be established at every village who was to record the account of the 
raiyats ; ® (12) all persons receiving rents were to give receipts for dependent 
talukdars, under-farmers, raiyats and others for all sums paid ^y them and a 
receipt in full on the complete discharge of every* obligation; 9 (13) the rents 
of raiyats who absconded on account of inundation, .draught, or other calamity 
were not to be demanded from those who remained;'® (14) the instalments of 
rent payable by the under-renters and raiyats were to be regulated according to 
the time or reaping and selling the produce.**” 

Such are the restrictions prescribed by the Regulation, and to these must 
be added the restriction, that no proprietor should fix the jumma of any taluk 
for a term exceeding ten years, or let any lands in farm, or grant pottas to 
raiyats or other persons for the cultivation of lands for a term exceeding ten 
yeaft,— which was imposed by Regulation XLIV of 1793. Subject to these 
restrictions the proprietors were authorized in 1793 to let in whatever manner, 
they thought proper, the remaining lands of their zemindari or estate ; and this 
letting meant letting to raiyats, as othertvise, restriefions (2), (3), (4), (5), (6), (7), 
(8); (9), (to), (ii), (12), (13) and (14) would have had no application. But what 
are the remaining lands ? In order to determine them, we mvfSt examine the 
preceding portions of the Regulation. The first forty-seven ‘sections lay down 
rules as to the persons with whom settlement should be made, as to the lands 
included -in the settlement, and s© on. Section 48 then provides: “The 
settlement having been concluded with the zemindars, independent talukdars 
and other actual proprietors of land, they are to enter into engagements with 
the several dependent talukdars continued under them respectively, and coj^- 
sfiquently paying revenue through them, for the same period as the term of 
their own engagement with Government, provided the talukdars will agree to 


- I Section 56. 3 Section 58. 5 Section 60, cl. i. 7 Section 61. 9 Section, 63, cl. i. 

2 Section 57. 4 Section 59. 6 Section 60, cl. 2. 8 Section 62. lo Section 68, cl. 2. 

s * II Section 64. 
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such revenue, progressive or otherwise, as the zemindar or other actual proprie- 
tor of land may be entitled to demand from them.” And section 49 prescribes 
rules for mukuraridars and istemraridars who had (i) held at a fixed rent for 
more than twelve years, or (2) contracted for paj'ment at a fixed rent with the 
zemindar or actual proprietor, and declares that these twd cl^’es are not 
iable to be assessed with any increase, which obviously means incfa^ase of the 
%ssul jamtna.^ Section 50 declares that the second class of muknraridars and 
•stemraridars above spoken of, are not to be protected against Government if 
:he zemindari be held khas or let in farm. Section‘^51 then lays down rules 
Lo prevent undue exactions from dependent talukdars viz., that their rent could 
not be enhanced unless upon proof (i)^of a special right by custom to increase 
or (2) of a right depending upon the conditions of the grant; (3) that the taluk- 
dar, by receiving abatements, has subjected himself to increase, and that lands 
are capable of affording it. Then comes seetion 52^: — “ The zemindar or 
other actual proprietor is to let the remaining lands of his zemindari or estate, 
under prescribed restrictions, in whatever manner he may think proper,” The 
remaining lands here spoken of must therefore be lands remaining \)ver 
and above the lands held by the mukuraridars, istemraridars, and dependent 
:alukdars, who are by specific provisions protected from increase of 
iumma. This is the only reasonable interpretation that can be put upon the 
section.* 

The Permanent Settlement is spoken of as the Magna Oharta of the landed 
aristocracy of Bengal and Behar. We go further and 
The ■ Pernianent say t^at it is the’ Magna Charta of the peasantry too. 
Settlement both for “ Never,” wrote Lord Hastings in 1819, “was there any 
zemindar and raiyat. measure conceived in a purer spirit of generous humanity 
and disinterested justice than the plan for the Permanent Settlement to the Lower 
Provinces. It was worthy the soul of a Cornwallis : yet this truly benevolent pur- 
pose, fashioned with great care and deliberation, has to our painful knowledge 
subjected almost the whole of the lower classes throughout these provinces 
,0 most grievous oppression — an oppression, too, so guaranteed by our pledge 
.hat we are unable to relieve the sufferers.” The latter portion of this remark 
is hardly just to Lord Cornwallis, “ I understand the word ‘ permanency,” 
he observes, “to extend to the j timma owXy, and not to the details of the settle- 
ment, for many regulations will certainly be hereafter necessary for the further 
security of <Ate raiyats in particular, and even those talukdars who, to my concern, 
must still remain in some decree dependent on the zemindars, but these cati 
only be made by Government occasionally, as abuses occur; and I will 
venture to assent that either now, or ten years hence, or at any given period, 
it is impossible for human wisdom and foresight to form any plan that will not 
require such attention and regulation, I cannot, however, admit that such 
regulations can in any degree affect the rights which it is now proposed to 
confirm to the zemindars. I will never allow that in any country Government 
can be said to invade the rights of a subject when they only require for the 
benefit of the State, that he shall accept a reasonable sum equivalent for the 
surrender of a real or supposed right which in his hands is detrimental to the 
general interest of the public, or when they prevent his committing cruel 
oppressions upon his neighbours or upon his own dependents.” 

I Section 57. 

2 This argument was for the first time advanced by Mr. Field in his Digest of 
the Rent Law. 
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Let us now examine the effects of the Permanent Settlement, There were 
three parties whose relations had to be determined, viz., 
The effects of the the State, the zemindar and the cultivator. The relation 
Permanent Settle- between the State and the zemindar was fixed once for all 
, by the Permanent Settlement. The State made over its 
proprietary right, as against the cultivators to the zemindar for a fixed contract 
sum, reserving its sovereign right of protecting them against oppression. The 
relation between thq zemindar and the raiyat was understood to be that of a 
proprietor and a tenant, subject to some restrictions only as shown above. 

The foilwing propositions may, therefore, be taken as established : — 

, (i) The State had a customary right as proprietor of taking a specific share 

in the gross produce of the land. This right the East India Company relinquished 
for a fixed contract sum to the zemindars by the,,Permanent Settlement.' 

(2) The zemindaf was recognized as actual proprietor of the estate, and was 
entitled to let his lands 4 o the subordinate holders on any terms he chose, subject 
to some restrictions. 

M Those restrictions protected theraiyats existing at the time of the Perma- 
nent Settlement to a certain extent. 

(4) The Slate had again the sovereign rights of protecting all classes of 
subjects against oppression. The right was expressly reserved to the State by 
the Permanent Settlement in reference to the cultivators "of ihe soil. 

(5) The State had also a sovereign right of taxing all classes of its subjects, 

including landholders and cultivators. This right was not given away by the 
Permanent Settlement, and it is upon this right that the Government supports 
the revival of the income-tax against zemindars. , * 

(6) The Permanent Settlement made no rules except those “ restri ctions,” 
for the regulatio;i of the relation between the landlord* and tenant. 

(y) The Permanent Settlement did not mean to affect customary rights. 

• Post-DecenniaUSettlement (1793-1859). 

The period that followed the Permanent Settlement and preceded the 
legislation of 1859 is characterised by an anxious effort of the State to secure 


*i Lord William Bcntinck, the Governor-General, wrote to the Court of Directors 
on the 26th* September 1832: “There is no disputing the fact that in 1793, the 
British Government disclaimed for itself and in favour of the zemindars all claim 
to the rent of the land, in consideration of a fixed annual revenue, which the zemindars 
bound themselves to pay. The regulations of Government provided at the same 
time for the preservation of all rights, prescriptive and other, of all the cultivating 
classes. The raiyats were heretofore nominally the tenants of the *State, but they 
became vvhat they had long been de facto ^ the tenanft of the zemindars, 

whose demand on them was thus acknowledged and legalised to the extent of the 
Governme^nt sliare of the gross prodi^cc of the soil, what that share, z. e,, what pro- 
portion it bore to the whole, never having been defined. But at the same time in fixing 
the revenue in perpetuity, the Government compromised no right but its own to the 
increased rent wHIcl^ would have accrued naturally from increased produce, enhanced 
prices, and the reclaiming of waste lands, and no act of the Government could 4 ;>e 
construed as legalizing a demand on the part of the zemindars of more than the 
proper land-rent, i, f ., the Government share of the produce ; but at the same time 
all that the cultivating classes had a right to demand was that the proportion which 
the Governmen share should bear to the gross produce of the soil should be regulated 
on some; fixed principle, which might always and easily be applied to. The rent 
realised by the/emindars would fluctuate more or less under such a principle.’^ 
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its own revenue. While stringent rules were enforced for the realisation of 
' arrears of Government revenue against the zemindar, great facilities were offered 
to auction-purchasers at a revenue-sale to avoid incumbrances. The whole 
tendency of this period is conservative : Regulation XHV of 1793' provided 
that an auction-purchaser was entitled to cancel all engagements which the 
former proprietor shall have contracted with dependent talutdars and raiyats 
whose lands may be situated in the estate sold, with some exceptions and 
similar provisions were enforced for the cancellation of the leases of subor- 
dinate tenants by Act XII of 1844 and Act I of^ 1845. Regulation VII 
of 1799 was another powerful engine in the hands of the zemindar for 
repressing the raiyats. Self-interest or severity of assessment led to numerous 
sales of estate after the Permanent Settlement, and nine-tenths of the lands 
were sold.? The operation 0!^ these sale laws was more or less destruc- 
tive of subordinate interests, and the proprietary right'* conferred upon the 
zemindars by the Permanent Settlement gradually grew into an estate in 
• the legal sense of the term of much greater dimensions than the English fee 
simple. Not only were all other estates ignored to create it, but by the device 
of the sale law, as often as Government revenue was not paid, all subordinate 
intersts created since the Permanent Settlement were annihilated, and the higher 
estate handed over to its new possessor free of incumbrances This will be 
apparent if we trace the history of the tenant down to Act X of 1859. 

“The three essential questions that now occupy the public mind,/ says one 
of the legislators,* “ are the three F’s, viz., fixity of rent, fixity of tenure and 
free sale,” We have traced the original rights of the cultivator under these heads, 
and endeavoured to show how they stood in the early part of this Inlorduction ; 
it remains only to follow up the discourse down to Act X of 1859. 

First as to settlement of rent . — The problem of Indian rent cannot be doubted 
to be one of great intricacy. “ To see this " says Sir 
The correct theory, fjenry Maine,"* “ it need only be stated that tile question 
is not one as to a custom in the true sense of the word ; the fund out of which 
rent comes has not hitherto existed, and hence it has not been asserted on either 
side of the dispute that rent (as distinct from Government revenue) was paid for 
the use or occupation of land before the establishment of the liritish Empire 
or that if it was paid, it bore any relation to the competition value of cultivable 
soil. * * * But the question is what vestiges remain of ancient ideas as to the 
circumstances under which the highest obtainable rent should be demanded for 
the use of land ? The most distinct ancient rule which I have discovered occurs 
in the first Of the official volumes containing the version of the Ancient Laws of 
Ireland publisli^d by the Irish Government. ‘ The three rents,' it says, ‘are rack- 
rent from a person of a strange tribe, a fair rent from one of the tribe, and the 
stipulated rent which is paid equally by the tribe, and the strange tribe ’ (Leuchus 
Mor., p. 159.) This very much expresses the conclusion on the subject which 
I have arrived at upon the less direct evidence derived from a variety of quar- 
ters. The Irisli clan was apparently a group much more extensive and of 
much looser structure than the Eastern or Western yillagf community; it 
appears even to have embraced persons who cannot be distinguished from 


1 Section 5. 

2 The evidence of Mr. Traut before the Select Committee of the House of 
Commons (1832), 2341, 2342, and of Mr. Holt Mackenzie, 2598. 

3 Raja Shiv Prasad’s Speech. 

4 Village Communities, p, 180. 
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slaves. Yet from none cf these (apart from express agreement) could any 
rent he acc^ircil, hut a rent fair according to received ideas, or in other words, 
a fcustomary rent, It was only when a person is totally unconnected with the 
clan by any of tlt,ose fictions explaining its miscellaneous composition which 
were doubtless .fdopted by this (as by all other primitive groups) -- when such 
a person came asking for leave to occupy land, tiuU the best bargain could 
be made with him. to which he could be got to submit.” 

The principle for •settlement of rent inculcated in this dictum therefore 
consists of; (i) contract rent, which would apply equally to the same as well 
as -a strange tribe ; (2 ) customary rent, which would hold good to one of the 
Same tribe ; (3) competition or rack-rent for one of different tribe. Applying 
this maxim to the primitive group of the village we had contract rent both for 
kkudkashi paikasht ; customary rent for khudkashl alone, and competition 

rent for paikasht ; or "coming to a later period we ought to have freedom of 
contract both for occupancy and non-occupancy-raiyat, customary or prevailing 
rate ‘for the occupancy-raiyat, and competition rent for non-occupancy-raiyat; 
and we shall presently demonstrate that this is the rule which has been adopted 
consciously or unco'nsciously, in Indian Legislation throughout. 'I’he Rent 

Commissioners who have discussed the question at length, 
I he Rent Com- obesrved that rent can only be settled by custom, competi- 
tion, or by law, and that inasmuch as on a ccount of 
the disturbing element of the sale laws, custom has not settled rent, and 
inasmuch as the ruling power has a right to. determine the rent payable by 
the rail at to the zemindar, the (Jovernment ougfit to determine what share 
of produce should be fair for the former to recover ^rom the latter. Now in this 
statement of the Commissioners, there is a confusion of ideas. In the first place, 
they seem to labour under an impression that settlement of rent means fixity to 
imchangeablencss of rent ; secondly, their argument amounts only to a reasoning 
in circle. When we ask what is the best possible theory of settlement of rent 
we mean what rent is fair and ecjitable and if the Commissioners tell us in answer 
that the Government well tell us what is fair and eijuitable rent, our knowledge 
is not advanced one whit more than we possessed. But the Commissioners 
also say that the Governn\ent will consider that to be a fair share which will 
leave enough to the cultivator of the soil to enable him to carry on cultivation to 
live in reasonable comfort, and to participate to a reasonable extent in the pro- 
gress and improving prosperity of his native laiad. d’hese are certainly noble 
ideas, and a landliolder having the true interest of his estate at heail will possibly 
fully adopt them to the letter. The question, however, doesiiot rest there; 
both parties concede that the rent shoulii be fair, that the cultivator should 
have a reasonaole subsistence anil comfort. 'I'he question resolves to this, — 
whether, the fairness of a rent should go by the received notion and ideas 
of the public or the fiat of the (fovcrninent, in other words, by the arl^tray 
will ot t’le Government or by custom ; thirdly, the Government in the 
present case ha'> as a matter of fact, no light to determine the proportion of 
rent which the zemindar is to receive from his raiyat. If the Government had 
any right to determine the proportion of produce that it was to receive, that right 
has been made over to tlic zemindar for a contract sum. 'I'his is clear from the 
preamble of Regulation XIX of 1793 the Proclamation. The preamble says: 
“ By the ancient law of the country, the ruling power is entitled to a certain pro- 
portioft of the produce of every bigli.i of land, deniandable in money or kind ac- 
cording to local custom, unless it transfers its right ^hereto, for a term or in per- 
petuity or limits the public demand upon the whole of the lands belonging to an 
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' individual, leaving him to appropriate to his own use the difference between the 
value of such proportion of the produce and the sum pa;^able to the public, 
whilst he continues to discharge the latter;’’ and the Proclamation ^hile fixing 
the public assessment trusts that “ the proprietors of land sensible of the 
benefits conferred upon them uy the public assessment being Tixed for ever 
will exert themselves in the cultivation of their lands, under the certainty 
that they will enjoy exlusiuely the fruits of their own good management and 
industry,”* , 

At the date of the Permanent Settlement there were twp classes of actual 
raiya'.s in the land, the khudasht and the paikasht and' a ' 
How the correct class en i,os!!e, who though then belonging to the rank of 
theory of rent has paikasht. might at any time grow into the other class, 

practically develop- For the khudkashts then existing on, the land, section 6o of 
ed- Regulation VIII of 1793 provide that their pottas are not 

to be cancelled except “upon proof that they have been 
obtained by collusion, or that the rents paid by them within the last three /ears 
have been reduced below the rate of the nirikbundi of the pergunna, or that they 
have obtained collusive deductions, or upon a general mea'surement of the per- 
gunna for equalising and correcting the assessment.” This is then the -first rule 
of settlement of rent that we find in the Regulations. The main principle under- 
lying this provision is that the khudkashl raiyat then existing on the land was 
bound to pay rent at the pergunna nirikbundi ; that is in fact the sole test of the 
maintenance othis potta. Thi.+ is more clear in Regulation XLIV of 1793, 
section 5. The auclion-purfchaser could recover from raiyats and under-tenants 
whatever the former proprietor would have been entitled to demand according to 
the established usage and rates of the pergunna or district in which such lands 
may be situated. It ought to be recollected that at that time thpre being 
more demand for cultivators than for lands the paikasht used to pay a 
lower rent than the khudkasht. For the khudkasht, the Legislature provided 
the pergunna or customary rent to be the limit of rent. It was never the con- 
templation of the Legislature that this also should be tlie settler of the paikasht, 
because as shown in the early part of this dissertation their original position as 
tenants-at-will subjected them to contract rent and did not entitle them to claim 
customary rent. khuakasht member or a brother of the village group, 

and for him therefore the ancient rule of ^customary rent ought to be the rate of 
rent. For paikasht or khudk&sht en section 52 Regulation VIII of 1793 

provided that the zemindar could let his land to him in whatever manner he may 
think proper, thus leaving him entirely to contract rent. 'I'he Permanent Settlement, 
however, possibly did not mean to affect customary rights, and if by custom of the 
country a cultivator came to be recognized as a khudkasht raiyat, his rent would in 
many cases be determined by the customary rent. We may, therefore, assume that 
the Permanent Settlement Regulation accepted the old theory of rent, that the 
khudkasht was to pay the customary rent and the paikasht the contract rent, p'or 
the latter no limitation whatever was made, except the prohihitipn"of abwabs, &e. 
It has been argued by competent authorities* that since the jrotta vvas to be sub- 
mitted to the Collector 3 , the zemindar’s right of rent was subject to the revision 
of an officer- of the Government. This point has been cleared by section 6 of 


1 See ante. 

2 Mr. 0 ‘K'nealy‘s Minute, pp. 136 — 438, Vol. 113. 

3 Section 48 of Hegulaliun VIII of 1879. 
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Regulation IV of 1794, which provides that “the approbation of the CollectO!*, 
required to be obtained to pottas by section 58 of Regulation VIII of 1793 is to 
be considered to extend to the form only.” The provisions about the cancillation of 
pottas if below the pcrgunna rates only show that they were the highest rent theft 
obtainable from h khudkasht, and as the paikashis were till then paying a lower 
rent than his, that rule sufficed for both, it being unnecessary to provide for & 
limit of the rent of the paikasht. 

It is singular that except in section 60 of Regulation VIII of 1793, the term 
khudkasht does not occur in any of the numerous Regulations that have been 
passed during 1793 to 1819. The only mention of it that w.* can trace after 1793 
is in section u of Regulation VIII, 1819, where in protecting him against a 
purchaser at a patni gale, he is described as “resident and hereditary cultivator," 
which obviously implies a descent from an ancient tenant. The term “hereditary” 
seems here to be usetf not in the sense of transmissible, but of transmitted, by 
inheritance, conveying a sense of inherited rather than heritable right. Hence 
in 18^2 we find that a distinction had grovn between ancient khudkasht and new 
khudkhasht. .Regulation XI of 1822, while giving to an auction-purchaser at a 
revenue-sale the advantage of cancelling the pottas of under-tenants, prescribes: 
“ Nor shall the said rule be construed to authorize any purchaser as aforesaid to 
eject a khudkasht kadimi raiyat, or resident and hereditary cultivator having a 
prescriptive right of occupancy. Nor shall a purchaser demand a higher rate of 
rent from an under-tenant of either of the above descriptions, than was recover- 
able by the former malguzar, saving and except cases in which such under- 
tenants may have held their lands under engagements stipulating* for a lower rate 
of rent than would have been justly demandable for the land, in consequence of 
abatements having been granted by the former malg’uzars from the old-establish- 
ed rates b^ special favour, or for a consideration or the like, or in cases in which 
it may be proved that alluding to the custom of the pergunna, mouzah, or other 
local division, such under-tenants are liable to be called upon for new assessment 
or other demand not interdicted by the Regulations of the Government.” 
Observe tliat here only kadimi khudkashts are protected, but not khudkashts in 
general; and even with regard to the former the established customary rate was 
th« only limitation of their rent, d'iiis distinction is more definitely traceable in 
1841. Section 21 of Act XX of 1 *<1.1 runs thus: “And it is hereby enacted 
that the purcliaser of an estate sold under this Act, for the recovery of arrears due 
on account of the .same, in the perm'anenlly settled districts of Bengal, Behar, 
Orissa and Benares, shali acquire the estate free from all encumbrances which 
may have been imposed upon it after the time of si. ttlement, and shall be entitled, 
after notice given under section to. Regulation V of 1812, to ehhance at discre- 
tion (anything in the existing Regulations to the couiitrary' notwithstanding) the 
rents of all under-tenure in the said estate, and to eject all tenants thereof with 
the following exceptions,” And e)?ception No. 3 “ i.s land held h\ khudk<Hhtox 
kadimi raiyats having rights of occupancy at fixed rents, or at rents assessable ac- 
cording to fixed rates under the Regulations in force.” The words “ enhance at 
discretion” in tlie section, and the disjunctive word “or” in the 3rd exception, 
are very significant. The disjunctive shows that in 1841 only those were recognized 
as khudkasht raiyats who were kadimi raiyats, while all the rest were not khudkasht 
and the purchaser could enhance their rents at discretion. The kadimi khudkasht 

could be assessed only according to the pergunna or customary rate', 

• 

Thd pergunna rate had, however, come iftt6 disuse as early as 
i8f2. Mr* Colebrjnke drew the attention of the Government to this fact. 
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and suggested three rules of assessment : (i) the pergnnna rate; (2) where such 
rate was not ascertainable, the rate 'T rales payable for other lands of similar 
description and of the same quantity in the vicinity ; and (3) when the whole estate 
was to be assessed, the highest rate paid for the same lands in any one year within 
the period of three years last past. These rules were embodied irt Regulation V of 
1812, and the provisions about the notice of enhancement was first started in ss. 9 
and 10 of the enactment. This Regulation also gave a great impetus to contracts 
and agreements between the parties. 

Secondly as to ouster . — The Permanent Settlement made no express provi- 
sions for it ; though the landlord having an option to let his land in any manner 
he thinks proper, might have stipulated a condition about forfeiture or ejectment; 
and if old custom had its piny, the paikasht was liable to ejectment at will, and 
the khudkasht for non payment of rent. Indeed, there being more demand for 
cultivators than for land in those early limes, it was not necessary to provide for 
rules of ejectment at all. The Sale Regulations, how’ever, made express pro- 
visions for cancellation of poltas and ouster, and w'hon we recollect the fact 
that nine-tenths of the estate were sold, we must assume that w’hen a demand 
for land arose, the holders of the estates did not fail to take advantage of the 
sale provisions, and the contract right. 

Thirdly as to transfer , — Of transfers of raiyati-holdings w’e have no trace. 
We have already shown that before the period of the British Government, 
alienability was not an incident of raiyati holding. The earlier Regulations seem 
to have adopted this view. It is not clear from clause 7, section 15 of Regula- 
tion VII of 1799 which speaks of “ a lease-holder or other tenant having a right 
of occupancy only so long arf’a certain rent or a rent determinable on a certain 
principle according to local rates and usages be paid, without any right of 
property or transferable possession,” whether the tran.sferability refers to the 
raiyati holding. But section 33 of Regulation XI of 1822 provides : “Nothing 
in the said section (9 of Regulation V of 1812) was intended or shall be cons- 
trued to affect the right of anj individual possessing a transferable or hereditary 
right of occupancy to contest the justness of the demand so made;” w'e can 
infer from this that in some places a custom had grown making the khudkasht 
right transferable. 

Act Xof\^^, Act 177/^/1869, and Art 177 / 0/1885. 


With the introduction of, Act X of 1859 dawned a new’ era in the history of 
the landlord and tenant. It was in that year that the sale law's were settled by 
Act XI of 18^9. '1 nat was the first Act by which the Government redeemed 
the pledge of protectjng the rah ats that was given in the proclamation of the 
Permanent Settlement. It has. therefore, been styled the Raiyats’ IMagua 
Charta. It were better to call it tlie (bnrtrmation. 

At the time of the passing of Act X, two things reejuired legislation: (1) it 
was doubled whether prescription or residence in the village should constitute a 
khudkasht raiyat. It was necessary to remove that doubt by pf.^sittve legislation; 
(2) it was necessary to find out some definite rule for enhancing the customary 
money-rent. 


The first of these problems was solved by the legislators of 1859 by aban- 

Thc khudkasht re- the element of residence, and adopting a prescrip- 

tiye test in determining the rights of the khudkasht 
The period of prescription in the case of laod has always 
been twelve years in India, and this had probably some influence in cietermining 
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the period chosen. Act X of 1859, section 6, therefore provided that“every 
raiyat, who shall have cultivated or held land for a period of twelve years, 
shalUmve a right of occupancj in the land so cultivated or held by him, whether 
it be held under poita or not, so long as he pays the rent payable on account 
of the same; but this rule does not apply to khamar, nij-jole, or sir land belong- 
ing to the proprietor of the estate, and let by him on lease tor a term, or year 
by year, by a raiyat not having a right of occupancy. The holding of the father 
or other person from* whom a raiyat inherits shall be deemed to be the holding 
of the raiyat within the* meaning of this section.” This provision substantially 
restores the khudkasht raiyat to his former position, for probably in Hindoo 
arid Mahomedan times a raiyat, who had cultivated the same holding for twelve 
years, would have been considered to have given the pledges required by the 
community for protection against ouster. It was also evidently following the 
principles of the ancient ,{)ystem that the khamar nij j'ole, and sir lands were 
excluded, such land being in the immediate occupancy or cultivation of the 
zemindar, or if not so, at least not occupied by the khudkash/s. Sir Henry 
Maine' observed ; — 

“There was too much around the earliest Anglo-Indian observers which 
seemed inconsistent with (to say the least) the universal occurrence in India of 
English relation between landlord and tenant-at-will for them to assume un- 
hesitatingly that the absolute ownership of the soil was vested in some one 
class, and that the rest of the cultivating community were simply connected 
with the proprietary class .by paying for the use of the land whatever the mem- 
bers of that class saw fit to demand. They did assumq that the persons who were 
acknowledged to be entitled to have the highest rights in the soil, whether within 
the community or without it, bore a very close analogy to English land-owners 
in fee simple. They further took for granted that the great mass of the cul- 
tivators weie tenant-at-will of the English pattern ; but they gave effect to their 
doilbts of the correctness of those analogies by creating between land-owner and 
tenants-at-will an intermediate class of ‘ protected,' or, as they are called in the 
East, ‘occupancy tenants.’ When, under the Government dispossessed by the 
British, any cultivator was shown to have held his land by himself or his an- 
cestors for a certain space of time, he was declared to be entitled to a qualified 
protection against eviction and rack-rent. By a recent legislative enactment 
this principlc^has been generalised, and any cultivator who even under the British 
Government has been undisturbed by his landlord for the like period is invested, 
in some parts of India, with the same protection. l>ut at first the rule, of which 
the origin is uncertain, was probably intended as a rough way of determining a 
class which in some sen.se or other was included within the vi Hags community. 
The exact period of occupation selected was twelve years, the longest time during 
which it seems to have been thought safe to carry back into native society an 
enquiry upon legal evidence into a qujistion of fact.” 

The twelve years’ occupancy-raiyat is a creation of Act X of 1859. ’rtie 
original division of raiyats was paikasfit and khudkasht. 'I'hus Mr Shore writes 
(Harrington’s Anafysis, p. 267) : “ There are two other distinctions of impor- 

tance also with resjject to the rights of the raiyats. 'I'hose who cultivate the 
lands of the village to which they belong either from length of occupancy or 
other cause, have stronger right than others, and may in some measure be con- 
sidered as hereditary tenants and they generally pay the highest rents. The 
other class cultivate lands belonging to a village where they do not reside; 
they are considered tenants-at-will.” The former are khudkasht raiyats and the 
latter raiyats. “ At the time of the passing of Act X of 1859 then,” 
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observed Mr. Justice Campbell, “ the estate of things was this : the tenures and 
rents of the raiyats were still for the most part regulated by the old custom of 
former times. But two things specially required legal definition — 

“ First. — There was doubt as to the mode or prescriptiqn by which a khud- 
kashi or occupancy tenure was acquired, and which tenures were of this charac- 
ter. It was not certain whether mere settlement in the village on the ordinary 
terms, without limitation of tenure, gave such a right, or what length of prescrip- 
tion established that right. The various sale laws h'td also introduced a large 
element of confusion — different estates being variously affected according to 
the date of sale. And, what is perhaps most important of- all, owing to the ab- 
sence of public records in Bengal, the perishable nature of private evidence, 
and the discredit attaching to private documents and oral evidence in this country, 
it was very difficult to prove whether a raij'at’s holding was really ancient, or what 
was the date of its creation. The oldest holdings were •imperilled by the absence 
of reliable proof. 

"Second. — There was an entire want of any regulated and defined legal 
mode of enhancing the customary money rate.” — B. L. R., F B.,<257. 

In the same case Mr. Justice Steer expressed himself thus: “Great and 
undoubted, however, as the above concessions were in favour of the above always 
somewhat privileged class of raiyats, they were altogether eclipsed by those 
which the Act conferred on the next cl-ass of raiyats. That a right of occupancy 
was acquired by anything short of an occupation from a period prior to the 
Permanent Ssttlement, — an occupancy which entitled the raiyat to be called a 
khudkasht raiyat — has always been, I think, a matter of doubt. But no manner 
of doubt can be entertained that the twelve-year occujtancy right was altogether 
unheard of brfore the Act suddenly conferred the right. What raiyats were 
entitled under the old laws to be called khudkasht raiyats, and what miyats were 
entitled to be considered as raiyats who had acquired a jnescriptive right of 
occupancy are subjects which, I think, have never been cleared up either by the 
express authority of law, or by tlie authority of any judicial ruling. Are khudkasht 
raiyats then, as spoken of in the Regulations, those and exclusively those, were 
khudkasht at the time of the Permanent Settlement ; or does the term, khudkasht 
embrace also those raiyats who, since the time of the Permanent Settlement, had 
by a long residence in the village, in which they held and cultivated land, 
acquired a prescriptive right of occupancy ? l'he,se were, 1 think, even up to 
the passing of Act X moot questions, and are so still. While no doubt exists 
as to the right of those raiyats, who, from generation to generation have cultiva- 
ted the lands pf the village in which they reside for a period antecedent to the 
Permanent Settlciqent, and who without any doubt are entitled to be called and 
classed with khudkasht raiyats, the greatest doubt exists as to whether any other 
class or description of raiyats are entitled to be called khudkasht raiyats. If 
ariy raiyat, whose tenure came into existence since the Permanent Settlement, 
can any means be called khudkasht raiyat at all, it certainly is not the raiyat 
lives who simply sin the village and cultivates the land of the village. To be a 

raiyat at all implies that the raiyat must not only be a "cultivator of lands 
belonging to the village in which he resides, but he must be an hereditary 
husbandman. A khudkasht right is not acquired in a day, but is transmitted ; 
and it has never, so far as my knowledge extends, been laid down what exact 
length of holding gives a title to a tenant to consider himself a khudkasht raiyat. 
Certainly, the old Regulations seem to point to other than those undoubted 
khudkasht raiyats whom the Permanent Settlement found upon -the land ; but 
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what length of holding constituted a right by prescription has never been de- 
finitely or inflexibly laid down. If decisions are to be found in whicn a pres- 
criptive right was deemed established by an occupation short of the Permanent 
Settlement, there are, on the other hand, plenty of decisions to show that length 
of occupancy was riot deemed to entitle the tenant to be considered anything • 
better than a tenant-at-will. If any other but the ancient raiyat occupying from 
generation to generation had the right of occupancy, no others had it ; and there- 
fore in a vast majority of cases Act X, by the twelve-year rule of occupancy, has 
created rights which never existed before,” 

• Mr. Justice Trevor who led the majority of the Judges in the Great R8nt 
Case said : ” At the time of the Decennial Settlement the raiyats were in Bengal, 

as in other parts of India, divided into khudkasht or ri;sidcnt, and paikashf or 
non-resident. It has indeed been contended before us that time is of the 
essence of a khudkasht tenure ; that a raiyat simply residing in a village in 
which his land is, is not a khudkasht raiyat ; and that, in order to constitute a 
khudkasht raiyat under the Regulations, he must he a resident hereditary raiyat, 
and that, if he has not succeeded by right of heirship, he does not fall within 
that class of tenants. But it appears to me that, whether we look to the etymology 
of the word or to the thing itself, there is no reasonable ground for question. 
khudkasht raiyats are simply cultivators of the lands of their own village who, 
after being once admitted into the village, have a right of occupancy so long 
as they pay the customary rents, and therefore w'ith a tendency to become here- 
ditary and with an interest .in the produce of the soil over and above the mere 
wages of labour and the profits of stock ; in other words, above the c6st of produc- 
tion. These tenants seem at the .Settlement, practically and legally, though no 
by express statute, to have been divided into two classes -the khudkasht kadimi 
and the simply khudkasht, or those who had been in possession of the land for 
more than twelve years before the Settlement, and those whose possession did 
not* run back so long. Both by the Hindoo and Mahomedan law, as well as 
by the legal practice of the country, twelve years had been considered sufficient 
to establi.sh a right by negative prescription, that is, by the absence of any 
claim on the part of other persons during that period ; and hence the doctrine 
which has obtained that khudkasht raiyats in possession twelve years before 
the Settlement were under no circumstances, not even on a sale for arrears 
of revenue, Ifable either to enhancement of rent or eviction from their hold- 
ing, so long as they paid the rents 'Which they had »»11 along paid. But 
when Regulation XI of 1822 was passed, the rise in section 32 of that law 
of the terms khudkasht kadimi raiyatf or resident and hereditary, raiyat with a 
prescriptive right of occupancy, to designate the cultivator, who would not he 
liable to eviction on a sale for arrears of revenue, gave rise to the doctrine that 
raiyats, who had their origin subsequent to the Settlement were liable 
to eviction, thougli if not evicted, lhc<y under section 33 could only be called 
upon to pay rents determined according to the law and usage of the country ; 
and also that tire, possession of all raiyats whose title commenced subsequent 
to the Settlement wris simply a permis.sive one, that is, one retained with the 
consent of the landlord Again, by Act XU of 1841 and Act I of 1845 (which 
repealed the former), a purchaser acquired his estate free of all encumbrances 
which had been imposed on it after the time of the Settlement, and he was 
entitled, after notice given under section 10 of Regulation V of 1812, to enhance 
at discretion anything in the Regulations to the contrary notwithstanding, the 
rents of all under-tenures in the said estate, and to eject all under-tenants, with 
certain exceptions, amongst which are khudkasht kadimi^ but not simple khudkasht 
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raiyats. Il follows that these laws distinctly gave the purchaser the power to 
eject a kkudkasht raiyat whose tenure was created after the Permanent Settle- 
ment, and if not ejected, they were liable to be assessed at the discretion of 
the landlord. This word ‘ discretion’ entirely anniliilated the rights of the 
‘khudkasht tenants created subsequent to the Settlement in estates sold under 
these laws. It reduced them from tenants with rights of occupancy, so long 
as they paid the established rate of the pergunna, or thg rate which similar 
lands paid in the places adjacent, into mere tenantS;gt-will of the zemindar, 
who might any year eject them and place in their stead any tenant competing 
for the land. It is in short introducing into this countrary competition in the 
place of customary rent.” (B. L. R., F. B., 214, 215 and 219). 

Sir Barnes Peacock took a more decided view. He .said : “ I do not 
believe that even before the Permanent Settlement, every cultivator who resided 
in the village in which his lands were situate, whether letinto posses.sion for a term 
or only as a tenant-at-will, or to hold from year to year, necessarily became a 
khudkasht xdAyTiX, The definition of khudkasht in Wilson’s Glossary (2^7) is ‘a 
cultivator of his own hereditary land.’ The words khud, self or,own, and kasht, 
to sow, show that the term has reference to some proprietary rights, rather than 
to the fact of residence in the village. In column 267 of the same Glossary 
tit-khudkasht, the definition is ' a resident cultivator— one cultivating, his own 
hereditary lands, either under a zemindar or a co-parcener in a village.’ In 
Bengal one class of them holding their lands at fi.\e(l rates by hereditary rights 
sometimes sub-let them, except the part about thdr dwelling, in which they 
continue to reside, and aPhough ceasing to cultivate and engaged in trade or 
business they retain their designations of khudkasht. The term is also applied 
in the North-Western Proi^inces to lands which the proprietoi or the payer of 
the Government revenue cultivates himself. A khudkasht rai}'at jjrobably derived 
his title by descent from or succession to one of the old village cohimunity. or 
some person who in ancient times had acquired a proprietary right in the land 
under the old Hindoo or Mahomedan law by reason of his having reclaimed 
it. Menu says : “ Sages pronounce cultivated land to be uhe property of him 
who cutaway the wood, or who cleared and tilled it’ (Chapter IX, para. 44). 
So property in waste land was, according to the Mahomedan law, established 
by reclaiming it with the permission of the Imam according to Aboo Hanifa, 
and by the mere act of reclaiming it according to Aboo Yusof an*d Mahomeil. 
(See Baillie on the Land Tax of India, Chapter VT, para. 422). But however 
this may be, it is clear that since Regulation II of 1793, by which the right of 
property was- declared to lie vested in tffe landlords, i e , in the zemindars and 
independent falukdars. property in land which formed part of a permanently- 
settled estate could not be acquired by reclaming from waste, liow. then could 
it be acquired except by contract or adverse possession, or by prescription going 
bav:k as far as to the time of the Permanen-l Settlement \ 1 am of opinion that 

neither a right of proprietorship nor a right of occupancy could have been -ac- 
quired by any other means in a permanently-settled estate.., The directions 
to revenue officers, paragraph 130, show that the right depentfs upon prescription. 
It is there said ; ‘ It is impossible to lay down any fixed rule defining what classes 
of cultivators are to be considered entitled to hold at fixed rates, d'hey are known 
in different parts of the country by different names, as chtipperhund, khudkasht 
kadimi, mourasi hukdar, &c., all of which terms imply attachment to the soil or 
prescriptive right. Those who have no such right are commonly called kutcha 
asam 's, or paikashts. It has sometimes been supposed that all ‘raiyats resident 
in the village (khudkasht) are of the former class, and that those who reside in 
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in another villai:je (paikas/il] ha\c no rights. But there are frequent exceptions 
to iliis rule. Many cultivators residing in the village are mere tcnants-at-\Yill 
vvhilst those residing in ncighhoaring villages may luive marked and recog- 
nized rights. rrescrii)tion is the best rule to follow. I am clearly of opinion 
that a raiyal who, after the dale of the I^crmancnt wScttlcment, and specially after 
Regulation V of 1812, was let into j»ossessioii by a zemindar to hold as tenant 
for a fixed term, or at vvib, ur from \ear to )car, or without delining the period 
during which his tinanoy was to conlinue, did not bef(n’e Act X of 1859, nierely 
by reason (d* an occui)al?on for twelve years, become a hhudkasht raiyat/' (B. L. 
R., B., 318-320). 

’Thus very <vrea1. doubt and dirfereiue of opinion ha-^ e prevailed amongst 
the liigbest authoiities as to the mode in which khiidkasht raiyats were created 
in more modern da\s#aud as Air. Jintice (/ampbell observed, one of the main 
pur]H)sc.s fur wliich AeUX was enacted was to settle this, liegulation I of 1793, 
section 8, clause i, had expressly reserved to the Governor-Cjcneral the right to 
make such Reguladons as might be necessary to protect the cultivators. This 
was at length acted upon in 1859, wlicu by Act X of that yea:* a new species of 
right, Ccailed a?i occup iucy right, was conferred upon cultivators who had occupied 
their holdings for twelve years and iipwanls [leiice it has been observed that 
die occupancy raivat is a cre ation of Act X of 1859. It has however substantially 
restored the khiidkashl raivat to his former position, and besides has extended 
his privileges to rah ats lioldingfor twelveyears. ‘‘ Some of the strongest 

arguments,’’ wrote i\lr. Field in 1875, ‘‘urged against the provisions of Act X 
of 1859 i'hat‘ wliile ignoring tlie special privileges of khudkashl raiyats and 
the existence of all liglits depending upon custom, il conferred the same benefit 
upon kJiudkiUhf rai}als who admittedly liad privileges, and paikask/ Y^]y^ts who 
admittedly had none; and by gi\ing an c.v opc'. ration to the right of 
occupancy^provisioiis in respect of both classes, it did not allow the landlords 
tirtie to provide by contract against the accjuisition by the latter cl ass of a right 

wliich tliey had not a shadow of claim before. In the case of khudkasht 
raiyats the J legislature, in gi^ing a right of occupancy, merely followed custom, 
the j^articular period of twelve }cars being lK>rrowcd from the law of limitation/' 
(Field's JleguJalion^ Introduction, p, 40, foot-note). 

* When, how’ever, the rcvi.sion of the Rent Law of Bengal in a comprehensive 
scale occurred to the (jovernment, and a (Vmimission was appointed for the pur- 
j>ose in 1879, ^Mackenzie, one o^the members, raised the question whether 
the original rahal has not suffered by Section 6 of Act X of 1859, 
and whether it would not be .idvisablc to restore h\m s/a/ u guo, “ActXof 
1859, ’Mic writes in his hih January 1880, “was not intended by its 

authors to clToct any radical cliaugc in the rights and stakis of the cultivating 
classes. It is dear diat the intention of the Select Committee was not to 

change, but to elucidate the law «.nd make it more i>recise; but it is no^\; ac- 
knowledged that the cfl'ect of tliese sections in Bengal has been to inllict serious 
injury on resident raivats, ])Iacing tliein in the position of l^nanls-at-will in res- 
pect of all lands as to v hicli they caniK't piovo twelve } ears continued occupancy. 
This injury was: not fouiscon and was not intcndcil. It ajipears to me to be the 
duty of tiiis Commission to endeavour to give effect now to the intentions of the 
authors of Act X, and to restore, as far as is now possible, the provisions of the 
old law. I have already admitted that it is perhaps in the present day impossible 
and useless to attempt to rehabilitate the W/W;/ or resivlent raiyat 
Verdis ; and J have said that I think we must be content to adopt now a prescrip- 
tive test of rericlence. But holding as I distinctlv do that long lime was not of 
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the essence of the ordinary khudkashf s title, I would make the term of pres- 
cription necessary to entilk.' a raiyat to the occupancy rights, of the old khiidkasht 
a msonably short one, just long enough in fact to give reasonable evidence of 
his intention to cultivate permanently the lands he rents. I have suggested 
that three years in a sufiiciently long term to raise this presumption of intention 
to settle, and should entitle any rai) at to a right of occupancy, not ot course 
in kkamar ulbundi or similar lands, but in the ordinary village jote land.’* Mr. 
Field, another member, oppose.! liim. “The experience of the" past.” he o]:)Scrved, 
“is strong to show that if, for the classification oi raiyats in the existing law, a new 
classification be now substituted, the result will be a frcsli crop of litigation — afresh 
period of disturbed and uncertain ideas as to rights. Khudkasht rai)ats were* the 
only raiyats privileged and protected up to the passing of Act X of 1859. Two 
elements went to make up a khudkasht - (1) residence in tjie village ; (2) occupa- 
tion of land forming part of ilie village. Act X di^-pensed with the former, 
and settled the unsettled ideas as to the latter by fixing a twelve-year i)eriod of 
prescription. It is not said in the interest of the raiyats that (i) this change 
in the law has prejudiced them as a body; (2) that we ought to restore th*e law 
Xo status hi quo, KoXYk'' After quoting several authorities 'to show that 
difference of oj)inion exists as to the mode in which kkudkadit raiyats were 
created in the later days, he continues : 1 think that the law on this point 

before Act X was most uncertain, and that the task of restoring that law is now 
almost an impossible one. The Village Community, if it ever existed in Lower 
Bengal, has long been broken up, and the definition of a village would raise 
insuperable ditficultics. Doubtless this was felt by the framers of Act X of 1859, 
and influenced them to abahdon the element ‘ residence in village.* "J'he effect 
of this was to extend privilege and i)rotection to the pai'kaskfs, and the selection 
of twelve year^ as the necessary period of prescrii)tion for occupaiu y did not 
of itself cut down the rights of any kljudkiskt\ but allhougli Act tX diil not 
expressly interfere \\i(h any customs mn cla'^hing wuh its provisions, pcojtlc 
came to consider this Act to be a complete (>)de, and litigants in couscfiucnee 
made no effort to give evidence of custruns. I'ids and not any inability to 
prove continued occn})ancy for twelve years (as sup[)os d by dr. J\fackenzie) 
I believe to be tlie measure of the mischief done by Act X. Our new Bill 
proposes save such customs expressly, and this being so, the c ’MSsificarloii 
ofActX v'xno longer be said to cut down the rights and henefiis of tlie 
raiyats as a body, ddiis classification luis no\v been cstalddshcd for twenty 
years. Change— specially change in the bound.iries of established rights — is 
not advisable; and in the abov.^ view of the wliole matter, the sul^sdtution of a 
fresh classification of lights is toi.iy mind not expedient. That any considerable 
number of the cvltiyaiing class will be benefited by such a change lia^ not been 
argued, and would, I think, be very UifUcuIt, if not impossible, to prove. T’he 
small portion in vrhose interc.st the chv. - c isjnoposcd ha\ : not asked for it, nor 
have inofu->sil officers or other persons a^>ked it on their helialf ; and I am afraid 
that the benefit intended for the raiyats as a class will he more tha.i neiiLraiised by 
the disturbance of i<ieas and hy the liiigaiion that will inexitahly- ensue by the un- 
willingness of the zemindars to accept what they regard as a further encroachment 
on their rights — and by the lessened estimation and diminished actual value that 
will necessarily be e'tached to a right of occupancy xvhen any squatter can acquire 
it in the short space of three j ears. {The Report of the Rent Comniissmi, Vol, 
II, Appendix, pp. 386 and '^8g,) Mr. FiJd*s \icws ultim:Kely prevailed. 

Section 6 of Act X of 1859, however, brought in a radical. change in the 
economy and construction of the peasantry of Bengal. For the old dikinction 
of raiyats into khudkasht and paikasht, we had now the broad division of raiyats 
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having a nght of Ofcupancy and tliose having no snch right, or occupancy raiyats 
and tenauts-at-will. 'I’he lienval Tenancy Act has re-introdiiccd the clement of 
residence in tlie village [see sec tion 20), has given the occupancy raiyatan option 
to change land': io tlic same village [see section 20 {2)J and following the old custom 
has given him a right to hold fresh land in the village on die same leniire as the 
old (section 29), and has made his right heritable (section 26). He is not liable 
to ejectment (sectioy 25), and that even if he defaults to p ly rent (seed m 65) — 
which, however, is a provision that goes beyond his ancient rights. 

As to enhancement, the authors of Act X of iSsc) at first proposed two rules 
• I St, the prevailing rate payable by the same class of raiyats; 

Enhancement. 2ud, increase of rent for increase of aiea. But before the 

Act was jiassed, another very ecjuitable rule was introduced 
viz., the increase of th'e value of produce, or of productive power of land (see 
pp. 145, if)'/ — 175), and* all these rules were limited by another condition which 
was that the rent should be fair and ecjuitable. T' e fir.st of these rules it ought 
to be^ibserved, is no other than the old customary rent (see jip. 72 74, 163—165 

175 — 176, posf). 'I'licse rules have been subsianlially reproduced in the Bengal 
Tenancy Act (sections 30 — 39), only the third has been removed from the grounds 
of enhancement and restored in section 52 of the Act, and the second has been 
develoj)ecl ("sections 30, 32, 38, 39). 

Act X of 1859 subjected the tenant-at-wdl to the terms of his landlord, and 
it. he refused those terms he could be ousted (see p. 195, 
Ouster. j,osf). "I'lie occujiancy rai)at as all other tenants washable 

to ejectment for defaidt of paj ment of rent (j). 2(^1, fosl.) 'I'he Bengal d'enancy 
Act {)rolected the non-occu]iancy raiyat by several conditions (see sections 44, 
47, p. 197, 212, post), and the occupancy raiyat at fixed rate, and the permanent 
lenure-hoUler, are no longer liable to ejectment even for arrears of rent. Here 
lift; occujiancy raiyat gets an adv.intage over his jircdeccssor, the khudkasht. 

The statutory right of occujiancy, which is a creation of Act X of 1859, was 

,, not transferable ipso facto. (See pj). 123 — 133, post.) 

J lansfeis where there was a custom which allowed a transfer of 

occupancy holdings in sjiite of the landlord, that custom was maintained. 
\Vl*en the Bengal Tenancy Act was in the anvil, it was proposed to give a 
statutory ti*ansterable character to the occtipancy raiyat. That proposal has, 
however, been abandoned. But whcre.it is transferable by custom, such custom 
has been recognised [cl, {d) of sub-section (3I, s. 178 (p. 516 post) and illustration 
of sections 183 (p 393, post )] 

Tn the language of His Excellency the Governor-General atid the Hon’ble 
Kristo Das Pal, we may conclude that the Bengal I'enancy Acf is both a restoration 
and redistribution of property. 

I'he following extract from* the Bengal Supplementary Administration 
Report 1882-87, jip. 94 to 99 give the circustances which led to the passing of 
the present Act'Vill of 1885. 


“ When Sir Rivers Thompson assumed the administration of Bengal in 
April, 1882, the question of the amendment of the Rent L.iw in the Lower Provinces, 
which had for nearly ten years been the subject of agitation and discussion, had 
reached a stage at which it was certain that some legislative measure would be 
introduced, though the nature of that measure had not yet been finally determined. 
The necessity for legislation had, indeed, been apparent ever since the oc< urrence. 
in 1873, of tlie serious agricultural disturbances in Pabna. The Bihar famine of 
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the following year di\ertecl the attention of the Government to more pressing 
duties, but the report of the Tamine Commission dwelt strongly on the necessity 
of placing the relations of landlord and tenant in Bengal upon a surer basis. The 
Agrarian Disputes Act of 1876 was passed by Sir R. Temi)lc’s Government as a 
temporary measure to meet emergencies like those of 1873, pciKling the fuller 
consideration of tho whole question. A Bill dealing widi the principles upon 
which rents should be fixed was prepared in 1876, but was not further proceeded 
with, and in 1878 the Government of Bengal proposed a measure intended to 
provide only for the more speedy realisation of arrears of rent. This Bill was 
introduced into the Bengal Council but it was found impracticable to confine it 
to the limited object indicated by its original title. The Select Committee on* 
the Bill recommended that the whole question of a revision of the rent law should 
be taken in Ijand, and in April, 1879, the Government of India sanctioned the 
appointment’ of a Commission to prepare a digest cjf the existing law and to 
draw up a cQnsolidating enactment. Proposals which had been sej)aralely made 
for amendirig the rent law in Bihar were also referred to the Commssion for 
consideration. 

The report and draft Bill of the Commission were presented in July, 1880, 
and after the w'hole question had been further cons'dered, the matured proposals 
of'^y Ashley Eden’s Government were submitted to the Government of India 
in July, 1881. In March, 1882, these papers were forwarded by the Govern- 
ment of India to the Secretary of State, with an important despatch, 
in w'hich the history of the question was reviewed' and the views of the 
Governor-General in Council, of which Sir Rivers Thonij on was a member, 
•were fully explained. 

“Svich was the position of affairs wlion.Sir Rivers Thomjjson became T.ieutcn- 
anl-Governor of Bengal. The rc])ly of the Secretary of State was received in 
September, 1882. His Lor dship, while concurring in tlie view that legislation 
was necossary,and while accepting the majority of the rerotiunendatious made 
by the Gc>vernment of India, demurred to a jnojios)! which foiiDcd a prominent 
feature ol the despatcli. The Kent Commi.-.'.ion IjA'I desir.'d lO maint.'.in ihet 
existing rule by which tho occupan 'y-right was acquir -d ])y twevle years' conti- 
nuous possession. The Government of Sir Asldey I'.ih-u had recommeii led 
that the occupancy-right should be enjoyed by all lesidenl /-.q'i'icV'. But the 
Government of India projroscd to take tlie dassificadon cd' land' in lcad <jf tlio 
status of the tenant as the basis on which the recognition of the (nxupancy-right 
.should be eflected, an 1 to attach the right to all /--//r-?/' land.-,. It appoan.tl to 
the Secretary oj .Slate that this involved a great and uncalled for departure from 
both the ancient custom and the existing law of the ctjunlry, and he declined 
to sanction it. The Government of India defended their i)roposals in a subse- 
quent despatch written in Oetober, 1882, but llie Seciclary -f State adhered to 
hisTormcr opinion, though he expressed liis‘ willingness to assent to the introduc- 
tion of the Bill in the form which the Governmeul of Iiulia picferrcd. The 
Government of India, however, declined to inlro'luce a Bill in u form of which 
the Secretary of State disapproved, and it was detcrmiued'tliat the measure should, 
be framed upon the lines .suggested in the Secretary of Slate’s despatch. 

“ A revised draft of the Bill was prepared in t!ie Legislative Department of 
the Government of India, and on the 2nd March, 1813, Mr. Ilbcrt moved in 
Council for leave to introduce it. On the 12th March SirStcuart Baylcy, in whose 
charge the Bill had been placed, moved that it should be refcrrc<f to a Select 
Committee. After a long debate, extending over two dais, liio Bill was rcfcircd 
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to a Select Con^niitlcc. . The meeiings of the Ccmmilice commenced in 
November, 1884, and were carried on till the following March, when the Committee 
presented a preliminary report accompained by a revised draft of the Bill. Four 
members of tlK^Sclect Committee recorded minutes of dissent from the report. 

“ The revised Hill wasrepuldished, and was subjected to a careful examina- 
tion by divisional conferences of the executive officers of (lovcrnment, as well as 
by judicial officers and by the non-official imblic. When these opinions had been 
received and considered, •the views of the Covernment of Bengal were submitted 

to the CovernmenL of India in a letter dated the 15th September 1884 

*A.niong other points-of less importance, Sir River Thompson proposed to allow 
tile free transfer of occujiancy holding in Bengal, giving the landlord, however, 
a veto if the transfer were to any but an agriculturist ; 10 leave such transfers in 
Bihar to be- regulated bj- custom ; to omit the clauses of the Bill which gave the 
landlord aright of pre-c*^nption ; to abandon the provisions for enhancement on 
the grounds of the prevailing rate, or of the increased productive powers of the 
land > to withdraw all limitations upon enhancement by suit, but no maintain them 
in cases of enhancement by' contract; to restore the check which limited 
enhancements to a certain proportion of the gross produce; to provide that tables 
of rates should be prejiared only on the application of parties ; to retain subs- 
tantially the existing law of distraint ; and to provide for a cadastral survey and 
the j)reparalion of a record of rights. 

“ The Select Commillec resumed its sittings in November, 1884, and early 
in the following year it presented its final report, which was accompained by 
minutes of dissent from several members of the Comfhittce The debate, how- 
ever, which follo'ved, showed that llie great majority, of the dissentients fully 
acccjged the piiuciplcs of the Bill, though they thought .some of its provisions 
imsatisfactgry or imomplele. 

* “On the 27th Fehruarv, 1885, the Bill was brought forward in Council by Sir 
.Stcuar* Ba\ lev, who moveci that llic report of the Select Committe should be 
lakeu into con-,ideralion. 'I'o this an ameiulmcnt was moved that the Bill should 
]ic repuLli',!- ' I iiefore being further proceeded with. After an exhaustive debate, 
which e.xteiui.'ii over two da\s, and in which the princijiles of the Bill were fully 
disi’ussc'.l, the amendment was rejccteil 1)} a large majority. The Council 
then • pmccL^led to discuss the clauses to the Bill. Above 200 amendments 
were jilaccd upon tlie notice papery but many of these were formally 
\dlle!ra\\n, or were tacitly dropped. Upon all the nnportanl provisions, however 
of the Bill, there was an animated debate, which c.xtcnded over the 4th, 5th, 6th, 
Qtli aiid I till of M.irch. During this discussion it was the object of» the Govern- 
ment of Bengal, while resisting those anendmenls which siibwrted or weakened 
the I'l'inciples which the Bill was intended to establish, to strengthen the position 
of the occupancy raiytY/shy extendin,!< tlie riglitto the pargamm instead of confin- 
ing it to the village ; to raodil'y the rule of enhancement on the ground of the 
prevailing rate ; ,and to give the non-occupancy raiyat the security of a five years’ 
initial lease. Thestj amendments wore not accepted by the Council, but the 
Government of Bengal wa.s sitcccs.sful in maintaining, against strong opposition, 
a limitation upon the enhancement of an occupancy rayafs rent by private con- 
tret. The Bill was passed by the Council on the iith March; it received the 
assent of the Governor-General on the 14th, and became law as Act VllI of 1885. 
The Acl came into force on the l st November following, except the chapter 
relating to distraint and to deposit of rent, the operation of which was postponed 
to the I St February, 1886. to enable the High Couit to frame the necessary rules. 
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The Bill which thus became law differed in some important particulars from 
the measure which had been introduced into Council two years before. Perhaps 
no legislative enactment was ever subjected to fuller examination, or to more 
searching criticism. The question had engaged the attention of Uie (iovcrnmerit 
and the public for more than ten years; the Select Committee, Mhicli included 
members holding the most diverse views, held no loss tlian 64 meetings, and had 
before it several hundreds of reports, opinions, and memoriahs. The result was 
that the Bill which finally commended itself to the approval of the Council was 
in some respects a compromise, and, if it was less thorough and complete, was 
certainly a more pratical and workable law than the draft v\.hich was originally 
laid before the Council. Some of the more imj>ortanl modifications which were 
introduced may be briefly noticed here. The Bill as originally brought in embo- 
died the provisions for the sale of pat ni taluks \ but it wa?f eventually determined 
to leave Regulation VIII of 1819 untouclicd. The setdc^l acquired by the 

original Bill an occupancy-right in all land held by him in the village or estate. 
The Act limited this to land in the same village. The occupancy raiyat^ was 
empowered to transfer his holding, subject to a right of pre-emption by the land- 
lord at a price to be fixed by the Civil Court. The pre-emption" clauses were 
struck out, Jind the power of transfer was left to be regulated by local custom. 
The rent of an occupancy could not be culianccd, under the Bill, to an 

amount exceeding one-fifth of the gross produce, nor that of a non-occupancy 
raiyat to an amount exceeding five-sixteenths: Init no limitation of this kiml finds 
a place in the Act. In suits for enhancement the P>ill provided that no increase 
of demand in excess of dopble the old rent should ])c awarded : but tlicre is no 
corresponding provision in the Act. A j)rominent feature of th(^ Jfill was the pre- 
paration of tables of rates, 'by whicli lands were to be classiiied according to the 
capabilities of the soil, and rent rates were to l)e fixed, wliich should be in force 
for not less than 10, or more than 30 years : but hi^ (’hapler was cnliitdy struck 
out. The Bill provided that the non-occu})ancy raiyat, if he were ejeled from 
his holding, should receive compensation for disturbance : but no such stipula- 
tion will be found in the Act. 

The only material point in which the Bill was modified in the opposite 
direcUon was in the echancement of an occu])ancy raiyats, rent by contract out of 
court. The Bill allowed such enhancements to tlie amount of six annas in the 
rupee upon the old rent: but the Act reduced tliis to two annas in the ru])ee tlm 
Government of Bengal being strongly im])ressed with tlie danger ^ f allowing 
pressure to be put upon tenants to enter into contracts wliich would virtually 
defeat the object of the legislature. 

‘‘ The Bengal Tenancy Act, perhaps the most important measure which has 
passed into law since the Regulations of 1793 promulgated, will be found on 
exsimination to have had three main objects in view, to one or other of which 
almost all of its sections can be referred. The ancient agricultural law of 
Bengal was founded on a system of fixity of tenure at customary rents. But 
this system was gradually ceasing to be suited to the altered ccunmic conditions 
of the country, and the attempts which were made to solve the question by the 
substitution of positive law for customary usage had hitherto been unsuccessful, 
In some parts of Bengal, in which the zamindars were ])ov/eifu!, the raiyat was 
treated as a mere tenant-at-will : in other parts, in wliich the population was 
comparatively sparse, the refused to pay any rent unless the zainindar 

agreed to his terms. Act Xof 1859 ^'ather added to the difficulty than removed 
it. On the one hand, this Act made it almost impossible for die raiyat to 
establish a right of occupancy : on the other hand, it placed insuperable obstacles 
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in the way of the zamindar who sued for an enhancement of his rent. The 
courts of law, with rigid impartiahty. required the raiyat to establish his occu- 
pancy right by showing that he had cultivated the same plot of ground for tw^elve 
successive yCcUs^and demanded from the landlord tiie impossible proof that the 
value C‘f tlie produce had increa. ed in the same i)roportion in which he asked 
that his rent should be enhanced. The legal maxim semper presumiiur pro- 
nee^anfe was never n\orc copiously illustrated than in the various phases of this 
rent litigation. The partv upon whom lay the burdeii of proof was almost cer- 
tain to "tail. To this evil the Tenancy Act was intended to afford a remedj. 
The principle of the Act may be said to be based upon a system of fixity 
6f tehure at judicial rents : and its three main objects are, — first, to give the settled 
raiyat the same security in his holding as he enjoyed under the old customary 
law; secondly, to ensure to the landlord a fair share of the increased value of 
the produce of the soil :«and, thirdly, to lay down rules by which all disputed 
questions lietweon landlord and tenant can be reduced to simple issues and 
decided iq^on cqiiilable princi[)les. A good example of the first will be found 
in the clause whicli throws upon the landlord the onus of disproving the raiyat's 
claim to a rigliF of occupancy ; the second is illustrated by the section relating 
to price-lists, whicli relieves the zemindar of the trouble of showing that the 
value of the produce has increased ; tlic third pervades the whole of the Act, 
and is csi)cciaHy consj)icuous m the valuable section which authorises an appli- 
cation to determine t’ne im Ments of a tenancy, and m the chapter which relates 
to rccords-()t-ri:»h' and svii mcui' of rents. I'he maintenance of the principles 
of the Act fu'ih u* sn an rdc I bv a section which restricts the power of enter- 
ing into coiiu'acts in contravuition of its fundamental provisions. 

Li pjrsuiii. e of llioe main principles, the Act l^ys down rules to guide the 
courts ill lictennining wlietlier n tenant is a tenure-holder or a raiyat; it provides' 
a procedure for t!ie ix'gislration of the transfer of tenures; it defines the position 
of raijMts who h(dd at fixed rates of rent ; it siniplilics and facilitates suits for the 
enhaiiLciiiciit l>v reducLion Cif rent; it establisln^s a system for the commutation 
of rciCs payahic in kuod : it s|)eeilies the grounds on which a non-occupancy raiyat 
may be ejected ; it prescribes rules for instalments, receipts, and interest upon 
arrears; it encourages the mahii'g of improvements; it restricts sub-letting ; it 
lirovulex for cases in which bolding.s arc surrendered or abandoned, it protects 
the intorcslst both of the parlies and of the general public, in cases of disputes 
between co: ’naicrs; it lays down a ifrocedure for recording the private lands 
of ])ro(nielors ; it i.itiodnus : a new system of di.siraint ; and it gives protection 
to siib-tcnanls when the interest of die superior holder is relinquished or sold in 
execution of a decree. * 

Fvmr'nid char.grs primnpal changes made by ’the Bengal Tenan- 

madc l)y the Ih'nenl -^et in the j rc\ious law have thus been summed up 
Tenancy Act in the in tlu' Bcngal^Adrninistralion Report 1892 1893 pp. 92 
previa.- s iaw, and 93. 

(1) \ r( 7 iyaf Ucc(jn es a settled /vr/iv/Z ’’ and acquires rights of occupancy 
in all the kinds he holds in a village, provided he has held any land for twelve 
years in due same village. It is not now necc.'.sary that he should have held the 
same particular land, or that he should have held all the land for twelve years, 
as was the case before. If lu' has held any land for twelve years in a village, he 
a^quires/j^. cupcuicy-rights in all the land he holds, or may in the future hold, in 
that village. 

(2) In any proceeding between a raiyat and his landlord it is to be presumed 
that the raiyat is a '' settled raiyat until the contrary is proved or admitted. 
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(3) The grounds on which a settled miya/'s reni may be enhanced have 
been n.odified, and the enhancement of his rent by suit has ceiUinly been 
facilitated; but, on the other hand, the enhancement of his rent l)y contract has 
been restrictetl, and now there are few important riglus conferred on him by this 
Act out of which a raiyat is competent to contract himself. 

(4) All notices of enliancemcnt have been abolished by this y\ci, o\\ing to 

the difficulty experienced in drawing tliem up in accordance ^with the provisions 
of the former law, as well as of proving their service, d'hc insl'intion of the 
enhancement suit is now all the notice of enhancement reejuired to be iriven to 
the tenant. * . « 

(5) If an occupancy rent lias once been enhanced l)y contract or suit, 

no suit for the further enhancement of his rent will lie i.mtil after the expiry of 
fifteen years [except on the gronnd of a landlord’s iin})iT.)vemenl.] 

(6) An occu})ancy raiyat or his laridloril’s emp'ov'ered to apply for com- 
mutation of rent i)ayable in kind to a money-rent. ^ 

(7) x\ non-occupancy raiyat can now he ejected al the ol ins lord, 
only if he has been admitted to the occupation of the land under a r 

lease, and after the service on him of a six niontlis’ notice to qnh, and viihin six 
months of the exjaralion of the term of his lease. 

(8) A non-occupancy raiyat, who objects to ]>ay an enhanced rent, can now 
have his rent fixed by the Court. If the raiyat refuses to pay the rent so fixed, 
he can be ejected. But if he agrees to pay it he is entitled 10 remain in occupa- 
tion ot the land at that rent for five years. 

(9) A landlord is iftw bound to retain the counterfoil of every receipt he 
gives to a tenant, which receij)! has to contain certain si)ecificd particulars ; and 
every tenant is now entitled, at the end of each \ ear, to a receipt in full r.j* a 
statement of account up to the close of the )ear. l^hirthcr, a rec cii>t vhich docs 
not contain substantially the particulars rc<juired by law will be presumed to be a 
receipt in full up to date. 

(10) Provision has been made for tenants making improvements in their 
holdings, and for their recovering compensation for tlvom in the evxjnl of eviction. 
A system of registering imi)ro\einents, whether made by Llic tenant or the landlord 
has also now been introduced. 

• 

(11) Power has now been given to a lanfllord. v.itli tlx; sanction of (he 
Collector, to acquire the land of any of his tenant;-.’ holdings for a ’a asnualilc and 
sufficient purpose having relaiion to the good of the holding or estate, including 
the use of the land Jor building, reli.gious, ''educational, or cliariiahic purposes. 

(12) No tenant can now be ejected except in execution of a decree. 

C13) Provision has been made for the appoiiilinenl of comui n managers in 
the case of disputes arising between the co-owners ot estates. 

(14) Act VllI (B. C.) of 1879, the Act under which ad setilcmcnts of Govern- 
ment and other estates have hitlierto Iieen made by (Jovennnent, is repealed 
by this Act. ...As regards the record of the rights and tlie iking of the rents of 
tenants of lands under settlement, such .settlements will liave ordinarily to be 
made under the provisions of this Act. 

(15) In Chapter X provision is made empowering the Local Government, 
wiih the previous sanction of the Governor-General in Council, 1o oidcr that a 
survey and record-of-rights be prepared in respect of the lands in anv local 
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area by a revenue officer; and, when any such rerords-of-rights and settlement 
of rent is proceeding in any local area, the ordinary Civil Courts are precluded 
frl.n entertaining any suit for the alteration of the rent or the determination of 
the status of any tenant. 

(16) Power is given to the Local Government, on its own motion, or on the 
application of a proprietor or of a tenant, to survey and define a proprietor’s 

private or demesne land Restriction has al.so been placed on the conversion 

of ordinary raiyati land into khamar land, so as to prevent a proprietor, in 
future, from putting obstacles in the way of the acquisition of occupancy-rights 
by hi.s tenants. 

(17) The landlord’s power of distraint has been curtailed. A landlord can 
now onl}' distrain throug^Ji the Civil Court ; and, notwithstanding the distraint, 
the tenant is entitled to rejjp, gather, and store the produce, and do anytiiing 
necessary for its preservation. 

(i^) A landlord can no longer harass his tenant by instituting successive 
suits for arrears of rent against him. Three months must elap.se between each 
successive rent-suit. 

(19) A decree for arrears of rent can no longer be executed by any one who 
has not acquired the landlord's interest in the land ; but on the other hand, the 
holder of a decree for arrears of rent is no longer subject to any restrictions in 
the execution of his decree. He is not now bound to proceed in the first instance 
against the movable property and person of his judgment-debtor, then against 
the tenure or holding itself on which the arrears have accrued, and finally, 
against the other immovable property of the tenant, but is at liberty to execute 
his decree in any way that is lawful under the Civil* Procedure Code;w'ni!e 
the tenant's tenure or holding is hypodiecatcd for the rent, and no transfer of 
it invalid w’dile the arrears of rent which have accrued on it remain unsatisfied. 

(20) The disabilities of minority and lunacy do not now apply to rent-suits. 

Suhinf Clidal ion. 

" It is a naUiml consequence of hereditary benefices, ” says Hallam, “that 
those* who possess them, carve out portions to be held of them'selves by a similar 
tenurd. ’’ 13 ji^ the same law of nature, the Permanent Settlement gave an enor- 

mous impetus to subinfeudation. .Sir tjucorge ('ampbell observes*: “At the 
Permanent Settlement, Government by abdicating it.'.'posifion as exclusive posses- 
sor of the soil, and contenting itself with a permanent rent charge on the land, 
escaped thenceforward all the labour and risks attendant upon detailed manage- 
ment. The zemindars of Bengal proper were not slow' to kt'.iow the example 
set them, and immediately began to dispose of their zemindaries in a similar 
manner. Permanent under-tenures, tnown as patni-tenurcs, were created in 
large numbers, and extensive tracts were leased out on long terms. By the year 
1819, permanent, alienations of the kind described had been so extensively 
effected that they Vere formally lig.aliscd by Regulation VIII of that year, .and 
means afforded to the zemindar of recovering arre.ars of rent from his patnidars 
almost identical with those by which the demands of Government were enforced 
against himself. The practice of granting such under-tenures has steadily 
continued, until at the present day with the patni and subordinate tenure in 
Bengal proper, and the farming system of Behar, but a small proportion of the 


* Bengal administration Report, 1S73 — 74, p. 74. 
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whole permanently settled area remains in the direct possession of the zemindar. 
When all intermediate (even to the lowest) interests became rights of property 
in land, not only could the owner of any such interest carve it as a subject of 
property into other interests, by encumbering or alienating within the limits of the 
right, but even his ownership itself might be of that complex heterogenous kind, 
which is given in Hindu joint coparcenary. 

Classificalion of tenures . — Tenures are so numerous ‘in Bengal that it is 
impossible to give an e.xhaustive classification of themi Mr. Field in his 

(p. 714) attempts it in the following table, but it will be found to be 
defective and will only be useful in helping the reader to form an idea on the 
subject : 


GOVERNMENT. 
(Entitled to Revenue.) 


Jagirdar. Zemindar. 

Paying Revenue to Government. 

Ijaradar. 

I 

Durijardar, ticcadar, 
or kutkinadar. 

" I 

Raiyat. 


Lakhirajdar. 




Ghatvval. 


r 


1 


Lakhirajdar. Talukdar. Patnidar. Jungelburidar. Ganthidar. Jolfidar. Raiyat. 


r 


1 


Sub- raiyat. 


Bromuttur. Pirottui*. Zimba Talukdar. Durpatnidar. 


Ashat Talukdar. 

Nim Ashat 
Talukdar, 

Howladar. 

I 

Ashat Howladar. 
Nim Ashat Howladar. 

Nim Howladar. 
Ashat Nim Howladar. 


r 


I 


Sepatnidar. Kurfa. Adliyari. Burgadari. 
Chaharpatnidar. 

’ I * 

Raiyat. 


Mirsha Kursha. 
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Mr. J. S. Cotton in h'S Memorandum of Land Tenures in Bengal ^''*'ithe 
^isl January 1884, treats the subject under the following heads : — 

I, Zemindars. 

• 2. Lakheraj or Revenue free land. 

3. Talooks — huzuri or shikmi or muzkauri or shamilal. 

4. Patni Xalooks. 

5. Gazusta holding in Shahabad. 

6. Istumrari and mokurari leases. 

7. Temporary leases in Behar — ijara, niuslagiri, thiccadari, kutkina^ 

zeripeshi\i, lalagnas kismuls, gnches, rnUahid, thicadars or kulaiis. 

8 . Junglebart tenures, — howla, ausat koivla, nim howla, pirn ausat howla 

or lim *hrmla, Chittagong talooks — Itmamdars, Nowbad taluks, 
Kalubdia talukdars, Midnapore Aimas, Mandali foots of Midna- 
pore, the Jotedars of the Dooars, Khuni Khatidars of Chota 
• Nagpore. 

9. Service tenures — Chakeran, piran, Chowkidars Chakran, pharidari. 

10. Rent free tenures — Khyrut,hramuttur, debuttur, Mahatran, Shibut- 

tur, piruttur, hazrut, durga, &c. 

11. Cultivators — Khudkasht, pyekasht, occupancy and non-occupancy 

raiyats, bhaoli and money rent tenures. 

12. Jote Jama — bemiadi and miadi or sursory. 

13. Halhasili Cuttigating tenures. 

14. Atbundi raiyats. 

1 5 Koorfa raiyats, — Koorfadar,jotedar and burgadar ; kurtali or kulaiti. 
Different sorts of tenures : — We propose to discuss tenures under the follow- 
ing heads : — 

f (i) Revenue-free f Jagheers — resumption. 

1 or rent-free. J Service tenures, 

j ] Ghatwali tenures, 

j Mokiuldums. 

Tenures f Howlas, &c., of Backergunge. 

I Jotes and Upunphowkis of Rungpore. 

I Aymadars and Munduls of Midnapore. 

1 Shikimi taluks. 

(2) Rent-})aying. Patni, Darpatni, Sepatni and Cfiahar patni. 

Istemrari tenures. 

Mokurari tenures. 

Thika, Zerpeshgi, Kutkina, Satua patua, &c., 
^ of Behar. 

Revenue-free or rent free tenures. — Regulation XIX of 1793 recites the right 
of the ruling power of the country to a certain proportion of the produce of every 
bigha of land, and that a grant by a zemindar of land free of revenue is void ; but 
that notwithstanding many such grants had been made, both by zemindars and 
oTicers of Government, on the pretence of applying the produce of the land to 
religiotis or charitable purposes. The British Government had adopted the 
principle that grants previous to the accession to the Dewani, accompanied with 
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possession, should be held valid, but as no complete register of exempted|lands 
had been formed, and as farmers and olucers of Government still continued to 
make extensive grants, dating them or registering them as before the accession 
to the Dewani, it was enacted by section 2, clause i of Reg. .XIX of 1793, that 
all grants for holding land free of revenue, made befor'e 12th August 
1765, by whatever authority, and whether by writing or not, shall be 
deemed valid, provided the grantee actually and hondfule obtained possession 
of the land so granted, and that it has not since been subject to payment 
of revenue by clause 2, If the land is found to Ihivc been so subject to 
payment of revenue for less than twelve years, but the Court is doubtful of the 
authority of the ofiicer who subjected the land to such payment, the Governor* 
General in Council shall decide the question. By clause 3, the Courts are not to 
adjudge any person, not being the original grantee to be entitled to hold, exempt 
from the payment of revenue, land now subject to the payment of revenue, under 
a grant before the accession to the Dewani expressly for tlie life of the grantee ; or 
if not so expressed, or there is no writing and none forthcoming, then, if the grant, 
from its nature and denomination, shall be proved to be for life only. By clause 
4, heirs are not to succeed under such grants, and where the grant is silent, it must 
be proved to be hereditary to entitle the heirs to succeed. If, however, one or 
more succcessions have taken place^ the Governor-General in Council shall 
declare whether revenue is to be paitl. By clause 5, holders of life-grants cannot 
transfer or mortgage beyond their ovn lives. 

The next class of grants dealt with consists of those made since the 1 2th 
August 1765 and before istrDecember 1790, the date of the comsolidatcd Regula- 
tions upon the subject. By section 3. clause 1, all grants between these dates by 
any other authority than th'e Government are void unless confirmed by Govern- 
ment, and doubts as to the authority of any officer confirming' such grants are to 
be dealt with as before directed. An exception out of this class is made dy clause 
3 in favour of grants by Provincial Councils before 1175 B. S., and by clause 4 
of grants before that period, whether for life or otherwise, if not more than ten 
bighas the produce of which is appropriated as an endowment on temples 

or to the maintenance of Brahmins, or other religious or charitable purposes, and 
also of such grants made before the Dewany. By section 4, the granteesior 
pos.sessors of revenue-free lands alienated before 1st December 1790, are still 
proprietors of the lands with the same right of property as is declared to be vested 
in proprietors of estates or dependant talPiks (according as the land exceeds or is 
less than one hundred bigins, is specified in sections 5, 7 and 211), suliject to 
revenue. That revenue is to be half the usual amount when the lands are held 
under grants made before 1175. By section 6, the revenue which may be 
assessable on lands not exeeding a hundred bighas, wliether in one or more 
villages, and alienated by one grant before ist December 1790, shall belong to 
the person responsible for the discharge of the revenue of the estate or depen- 
dant taluk in which the lands may be situated, notwithstanding anything in sec- 
tion 8 of Regulation I of 1793 ; and the person so entitled to the levenue of such 
lands is not to be liable to any additional assessment on this account during his 
engagement. Such lands shall be considered a dependant taluk. If held khas, 
the revenue of the taluk shall be paid to the person entitled to receive the rents 
and revenue until settlement. This provision gives the zemindars the revenue 
of the land in question. The revenue of such lands as are last mentioned, but 
e.xceeding a hundred bighas, is to belong to Government, and the lands hre to 
be considered indepcndciif taluks Csection 7) — sections 8 and 9, . 
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The third class of grants dealt with includes those made since ist Decem- 
ber 1790. These are declared absolutely void, unless made by (he authority of 
the Governor-General in C.’oimcil, Every proprietor, fanner and officer of 
Government appointed to collect from khas estates, is authorized and required 
to recollect the rents from such land at the pergunnah rates, and to dispossess fhe 
grantee thereof, and re-annex such lands to the estate or taluk in which they are 
situated, without rcfe>-ence to the Court or Government ; without being liable, if 
a proprietor, fanner or dc^tendant Uilukdar, to any increase of assessment during 
his term on account of such resumption. This provision authorizes resumption 
without a suit (seciion 10, Sonatuu Ghose v. Moulavi Abdul Faiar, B. I.. R., Sup. 
Vol.,’ 109). By section 20. valid hereditary grants are transferable, but the 
transfer rnv.st he registered within six months (sections 2t — 25), and the omission 
to register renders ibe hind liable to revenue (sections 26 and 27). But the 
admission to registration is not conclusive as to exemption from revenue. This 
Regulation does not extend to Badshahi or royal grants, such as jagheers, 
altamghas, muddumash. 

Bfidshahi grants are regulated by Regulation XXXVII of 1793. This recites 
* that the Native Governments occasionally granted the 

Badshahi grants. State share of the produce, which is the due of the State 
with respect to every bigha of land, for the support of 
the family of persons who had performed public services, for maintaining troops, 
&c.; that the British Government had continued those which were hereditary, 
and which wore granted, hefore the accession to the Dewany, and of which the 
grantees or their heirs had oirtained possession before tj^at period; that there is 
no complete register of such grants, and th.u fabricated and antedated grants 
arc pul forward ; and that grants for life are treated as hereditary without the 
consent of the Government. The titles to all such lands are to be tried by the 
Courts and a register formed. Consequently the rules of 23rd April 1788, and 
suljtieqncnl dates, are rc-enacled with modifications. The provisions contained 
in this Regulation as to the validity of grants are substantially the same' as 
those in Regu'.iliou XIX of 1793. The Regulation is declared not to affect the 
zemindari or jiroprietary right, but only the riglit of the Government to revenue 
(section .tj. Ahamgaa, ayra.i, and mudhum.ish grants are to be considered 
herei.Wtary and tr.insforahle tciuires, but succession to them must be registered. 
Jaghesr.-! are be considered for life, unless otherwise expressed (section 15). 
See a review of the Lakheraj Regulatioy in Hurcehur Mukhopadhya v. hladhub 
Chandra Baboo, 14 IMoore’s I. A., 152; 8 B. L. R., 566, S. C. See also Mutty 
I.al Sen Gywal Deskhur Rov, B L. R., Sup. Vol., 774 ; 9 W. R., i, S. C.; 
Kameshurce Dassia v. The Courts of Wards, 1 2 W. R., 251. t 

Regulation II of 1819 recites that the previous rules oh this subject had 
been found inadequate, and that it is nece.ssary to declare 

Resumption. generally the right of Government to assess all lands which 

at the Decennial .Settlement, were not included within the 
limits of a settled estate ; not being land for w'hich a distinct settlement had been 
subsequently mailc <3r wdiich was held free of assessment under a legal and 
vested title; at the same time renouncing all claim to additional revenue from 
lands included in permanently settled estates at the settlement. In order to 
establish a uniform course of proceeding in resumption, it is enacted that lands 
not settled for and not legally revenue-free are to be liable to assessment ; and 
the revetijie of such lands, whether exceeding too bighas or not, is to belong to 
Government. This is not to affect the rights of zemindars and other proprietors 
of permanent' settled estates (.section 3, clause i). This provision applies also 
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to churs and islands formed since the Decennial Settlement, and to all lands 
gained by alluvion or dereliction (section 3, clause 2) as well as to lands 
which, although included within the limits of taluks held under special pottas, 
such as the puthebadi and jungleboori taluks in the 24-Pergunnahs and Jcssore, 
wefe not permanently assessed at the permanent settlement. But the terms of the 
potta are to be observed as regards the original potta-holder or his legal repre- 
sentatives (section 3, clause 3). The rules as to the validity of revenue-free grants 
are declared applicable to grants at a fixed or mokurari jama, and to other grants 
limiting the demands of Government (section 4). Similarly as to lands given 
in lieu of pensions (section 29). Nothing in the Regulation is to affect the 
right of proprietors of permanently settled estates to the full benefit of the cul- 
tivation of all waste lands included in their estates at the permanent settlement, 
and no claim is to be made with respect to permanently settled lands on the 
ground of error, fraud, or any pretext whatever (section 3). Sec also Sonatan 
Ghose V. Moulavi Abdul Farar, B. L. R., Sup. VoL, 109. 

Regulation XIII of 1825 provided for the settlement of canongoe’s lands in 
Behar, and for the Governor-General in Council continuing in possession the 
holders of lakhcraj tenures, where the minhye or lakheraj tenure is distinct from 
the proprietary right in the soil. Regulation XIV of 1825 was passed to declare 
the extent of authority vested in the revenuc-ollicers with respect to confirma- 
tion of lakheraj. These Regulations tended to limit the wide power of eject- 
ment at first given with respect to invalid lakhcraj. 

Regulation III of 1828 provided that persons suceeding to revenue-free 
lands and lands held on a mokurari jama, whether by transfer or inheritance, 
shall give notice to the Collector. Tenures not duly registered, or to which the 
specification does not showean hereditary title, or that it is a perpetual endow- 
ment, shall be liable to resumption, unless they have been declared to be hereditary 
by a final decree of a Court on the demise of the persons in possession at the 
date of Regulations XIX and XXXVII of 1793. ^ Reguladon provides also 

for ascertaining the nature of claims to exemption from assessment by the whole 
deed and not merely from the designation of the tenure. Jagliv'^rs consequently 
shall not be held to be for life only, if the tenure granted is clearly hereditary; 
nor shall any tenure be considered hereditary unless expressed to be hereditary 
or perpetual (section 12). With regard to the sale of lands of lakheraj tenirte, it 
is provided that section 9, Act VII of 1868 (B. C.), that wlien surh laiuU have 
been sold before that Act for arrears of revenue or demands in the mode pro- 
vided by Act XI of 1859, sale shall have the .same force and effect against 
the person liable to pay the revenue or demand as a sale in execution of a 
decree. , 

These Regulations -have been reviewed in Maharajah Dheeraj Rajah Mahtab 
Chand Bahadur v. The Bengal Government, 4 Moore’s I. A., 466, and it has 
been decided with regard to the holder of land resumed by Government that 
the proprietor must be settled with ; he must be assessed, not evicterl — Hureehur 
Mukhopadhaya v. Madhub Chunder Baboo, 4 Moore’s I. A., 152 ; Mahomed 
Israel v. Wise, 13 B. L. R., 118; see, however, Bhcekoo Skigh v. The Govern- 
ment, 10 W. R., 296. The zemindar of course has, since the permanent settle- 
ment, no power to free any part of his land for payment of revenue ; he may, 
however, still make rent-free grants — Multy Lall Sen Gywal v. Deskhar Roy, g 
W. R., I, where such grants arc fully discussed ; Rajah Nilmani Sing Deo ». 
The Government, 6 W.R., 1 2 1 ; Ahmudoollah 7;. Mihtoolah, 3 Agra Report, 
186. As to the zemindar’s power lo grant free of revenue, see Sonatiin Ghose 
V. Moulavi Abdul Farhar, B. L. R., Sup. Vol.. 109, at pp 150 and -isi ; and as 
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to altamghas for charitable purposes, see Jewun Dass Shahoo v. Sheik 
Kubeeruddin, 2 Moore’s I. A., 390, at pp. 403, 408 — 410 and 419. A zemindar 
seeking to resume must make a primd fade case that rent has been received on 
account of land sought to be resumed since 1790, or that the lands in question 
were part of the mal lands of his zemindari at the permanent settlement.* The 
holder must then, in order to maintain his plea of e.Kemption, show that the 
lands were rent-free before 1790 — In the matter of Mudhusudan Chakladar, 
S. D. A. (1853), 365 ; P.Ybuli Charan Mukerji v. Rajkrishna Mukerji, B L. R., 
Sup. VoL, t^2 ; Maharajah Dheeraj Mahtab Chand Bahadur v. The Bengal 
Government, 4 Moojc’s I. A., 466, at p. 497 ; Hureehur Mukoopadhyaw. Madhab 
Chunder Baboo, 14 Moore's I. A., 152; Omesh Chunder Roy, &. Dukhina 
Sundari Debia, W. R., F. B.. 95 ; 8 B. L. R., 566, S. C. 

A depemlanl putnidar (shikami) can resume invalid lakheraj within his putni — 
Rao Ram Sunkur Rai r/! Maulavi Syiid Ahmud, S. D. A. (1848), 234; In the 
niatier of Raj Kisliore Rai S. D. A. (1849), 66 ; Raj Kishore Rai w. Soomer 
Mundle, S. D. A. o , 498. But the manager of a religious edowment, to which 
the zemindar has gran'. d iho profits of a certain number of villages after paying 
revenue, cannot resume invalid lakheraj within the limits of the grant: that right 
remains with iho zriiiiiular — Nobin Chander Roy Chowdhry v. Pearee Khanum 
3 W. R., 143. After resumption of a grant made before 1790, the zemindar is 
entitled to rent, but not to possession of the land — Magnee Ram Chowdhry v. 
Babu Gunesh Dutt vSingh, W. R., (1864), 275. It has been held that resumption 
by Government does not destroy under-tenures ; but the under-tenants can be 
compelled to pay the assessment in addition toJtheir rent or to give up 
their tenures — Fu/ul Banoo v. Azeezunessa Bibi, 3 W. R., 72 overruling 
Muhunt Sheodas Bi*'i Ikram, S. D. A. (1850), 167'^ Anund Mayi Chowdrain 
V. Ratn ^KaiF Scin, S. D. A. (i860), 660; Protab Narain Mookerji v. 

Idadhusadan Mookerji, 8 B. L. R., 197; Must. Farzhara Banu v. Must. 
Azezunnesa Biiii, B. 1.. R., Sup. Vol., 175. This however, must b? taken to be 
subject to the ordinary limitation of the zemindar’s power of enhancing rents of 
his tenants. Resumption suits were comparatively rare before 1845, but an im- 
petus was given to them in that year and again in 1855. 

• With regard to royal grants, it has been held that a jagheer, according to 
ancient usage, was only a life tenure — Collector of Bareilly, v. Martindell, 2 Sel. 
Rep., 188. A grant of a jagheer is a grant of the Government rights; and it has 
been held that the jagheerdar must allow the zemindar malikana — Mahomed 
Ismail Jamadar t'. Rajah Balunjec Sarsun, 3 Sel. Rep., 345, Cuttack case. A 
jagheer in CholaNagpore granted on an hereditary tenure for rnilitary services 
has been held to be rcsumable by the zemindar on failure of the lineal heirs of 
the grantee. The zemindar in this case appears to have resumed such grants 
as he pleased, before the British rule : and resumption for want of heirs was 
found to be customary in that distret — Thakurain lilusst. Roopnath Koonwar v. 
Maharaj Jugunnath Saha Deo, 6 Sel. Rep., 133. A fouz sertnjam grant, or grant 
for military serfic'is, w'as held not resumable by Government so long as the 
holder did not refuse to perform the services — Sparrow v, Tanajee Rao Rajah 
Sirke, 2 Borr., 501 and Morley's Digest, 404. See Beema Shunkurzi. Jamasjee 
Shappojee, 5 W, R., (P. C.) 12 1. See as to altamgha enams and amaram grants — 
Unide Rajah Rajahe Bommaranze Bahadur v, Prem Masani Venkatadry Naidoo, 
7 Moore’s I A., 128 to 147. See as to ^.JaidadJahgeer, Forrester v Secretary 
of State for India, 12 B. L. R., 120. h. tnuddumask grant to a person and 
“ other fakeers,’ has been held to create an hereditary tenure — ShahaUzeezoollah 
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V. The Collector of Shaharunpore, 4 Sel. Rep., 213. See for instance 
altamgha grants by firmans followed by purwanahs — Musst. Quadira v. Shah 
Kabiruddin Ahmed, 3 Sel. Rep., 407; Jcnnu Dass .Sahoo v. Shah Kabiruddin, 
2 Moore’s I. A., 390, at p. 408 ; of a tnuddiimash grant for similar purposes — 
Bibi Kaniz Fatima Bibi Sahebajan 8 W. R., 313. As to polliams, see Narag- 
antyLutchmee Davama v, Vengama Naldoo, 9 Moore’s 1 . A,, 66; The Collector 
of Madura ». Verracaraoo Ummal, 9 Moore’s I. A., 446. For cuttoo goolager 
tenure, see Vencata Swara Yettiapah Naiker Alagoo,. Moolhoo Serr.i Garen, 
8 Moore’s I. A., I. A., 327. A grant of land as pudangha (water for washing 
the feet), made to a mohunt is prepetual — Collector of Bundelknnd v. Chyruii 
Das Byragi, 3 Sel. Rep., 4 1 5, 

With respect to lands held upon service tenures there' has been considerable 
conflict as to the circumstances' under which they are 
Service tenure. resumable, particularly in the case of ghatwaii tenures. It 

has been hold that tiie scia ice need not be perform,ed by 
the holders of the tenure in person but they must be responsibje for its per- 
formance — Shiblal Singh v. INIoorad Khan, 9 \V. R., 126. And it has been held 
that the rent of a service jaghecr cannot be enhanced before resumption since 
the jagheerdar is entitled in such a case to be relieved from the services — 
Nilmani Sing Deo 2'. Ram Golal Sing Chowdry, Marshall 518. With re.spect 
to the right to resume, it was held in several cases that the zemindar could 
resume upon default in performing the services, or if the holder was dismissed, 
although the holding was l^credilary — Bhugoo Rae Azim Ali Khan, S. D. 
A. (1855), 84; Nilniani Singh Deo t>. Ram Golal Singh t'howdry, Marshall, 518 : 
Hureenarain Ghose 2’, Musst. Dinoo Dasi, S. 1 ). A. (1857), 783 ; ?daharajah 
Sreesh Chunder Rae •!/. Madhub Mochi, S. D. A. (18571, 1773 ; TekayetJujo 
Mohan Singh Rajah Lcelanund Sing S. D. A. ( 1858), 1417; Rant Chunder 
Chakravarti Gopal Mirdh, S D. A. (i86oj, V'ol. 11 , 315 ; Glumderiiath Roj 
Bheem Sirdar, W. R. (1864), Act X 37 ; Ramgopal Chuckerbutty v. Chunderanth 
Sein, 10 W. R., 289. In a sul)se(]ucnt ca.se (Borises v. rvlecr Mahomed Tmiue, 
5 B. L. R., 529, at p. 543; 13 Moore’s I. A., 435 ; 14 W. R., T. C., 28) it was 
held that this right exists only when the contincierl [jciformance of the service is 
the condition of the grant, and not merely somelliing entering into the motive 
or consideration for it. In this ca.se the grant was of a jagheeF before the 
permanent settlement, which provided., for the jagheerdars maintaining a 
body of men to keep off elephants but did not make that serviec a con- 
dition of a continuance of the ‘enure; past services being also part of the 
consideration I of the grant. The grantees had held without oljjectioii from 
the zemindar long .after the necessity for keeping o)T elephants had ceased. 
The Government had assesssed the zemiiivlar for the lands, and he in turn 
sought to arsess the jaghcerdars on tlu;^ ground that the services referred 
to were no longer r^.qiiired. It was held he‘w.-v; not entitled to as.svss the lands. 
The zemindar seems to have asscs.Ted for the.sc lands as chakran untler Regula- 
tion VI 11 of i79.3i section 41. 'J’he chov. kiilari liinds in''the zemindari of 
Burdwan were annc.xcd to the zemindar's nnd:‘r section 41 of Regulation VIII of 
1793, but were not asse.ssed ; they were included in order to be a secudty for 
the revenue, but were not assessed, because tne zemindar had not the full benifit 
of them. The zemindar claming to resume these lands was held not entitled to 
do so; but was held entitled to support the chowkidar, who was bound to. render 
the customary service to the zemindar. — Joykisnen Mookerji v. The Collector of 
East Burdwan, 10 Moore, s I. A. 16. • 
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With regard to ghatwali tenures, those in Khurruckpore have been held here- 
ditary, the sunnud containing the terms moktirari istemrari 
Ohatwali tenures. and the lands having long descended in the family — Mono- 
riinjun Sing 7'. Rajah Leelanund Singh, 3 W. R., 84; 
Rajah Leelanund Singh Bahadur v. 'I’hakur Monorunjun Singh, 13 B. L. R., 
124. Bui wliere these words are not used, they have been held resumable — 
Rajah Leelanund Singh ik Surwan Singh, 5 W. R., 290, 292 ; 2 Ind. Jurist, N. 
S., 149 ; 9 Sev. Rep. 31 1 : and this is said to hold whether the services were no 
longer required, or the ^hatwals neglected to perform them — I'ekayat Jugo- 
mohum Singh v. Rajah Leelanund Singh, .S. D. A. (1857), 1812. And it has been 
further held that ihe.s'e tenures cannot Ite sohl in execution of a decree without 
the zemidar’s consent — Surtnek Chunder Deo v. Bhagui Bharut Chunder Singh 
S. D. A. (1853), 900 ; R^ah Leelanund Singh v. Doorgabutty, W. R , (1864), 
249 ; Kustoora Koomareg v. Binodrara Sein, 4 W. R., Mies. 5 ; Lala Gooman 
Singh, V. Grant, it W. R., 292. Giiaiwali holdings have also been onsidered 
indivisible — Musst. Kustoora Kuagaree 7;. Monohur Deo, W. R. (1864), 39, 
at p. ] ITurlal Sing Jurawan Sing, 6 Sel. Rep., 169 ; and a woman may 
be a ghatwal — Must. Ki'.itoora Kumari v. Alonohur Deo, W. R. (1864), 39. As 
to the descent of these tenures to the eldest son, see Musst. Teetoo Kunwari 
7 J. Surwan Sing, S. D. A. (1853), 765. See as to ghatwali and servicetenures, 
Rajah Leelanund Singh Bahadur ec Government of Bengal, 6 Moore’s 1 . A., loi; 
4 W. H. (B. C.j, 77, S. C. Sometimes ghatwals paid a small quit rent aswell as 
rendering service, 'fhese- are considered to have an hereditary tenure — Rajah 
Leelanund Singh Bahadur v. I’he Government, 2 B. L. R., A. C., 114. It is not 
ecessary that the sunnud should express that the holding is hereditary, if it has 
been so held for a sufficient time — Baboo Kuklip N^rain Singh v. Mahadeo 
Singh, 6 W. R., 200 ; B L. R., Sup. Vol., 559. Kuldip Narain Singh The 
Government, II B. L. R., 71 ; 14 Moore's I, A., 247. It h.is been held that a 
ghaiwali tenure ceases when in consequence i f the Government having made 
other provisions for police, the services are no longer required — Rajah( Lec- 
lanund Sing v. Nuseeb Sing, 6 W. R,, 80; Rajah I.eelanund Sing, S. D A. 1857, 
1812; on review, S. D. A. (1855), 1471; Rajah Anandlal Deo v. Government 
S. D, A. (1858), 1669. In this case the ghatwals were liable to be dismissed for 
neglect of 'huy, and the Government had neve; interfered in this appointment 
or disi]gissal qf them. When ghatwali lands have been assessed as part of azemin- 
dari the Government cannot resume or claim further revenue from the zemindar 
-—Rajah Leelanund Sing Bahadur v. Tlie Bengal Government, 6 Moore’s 
1 . A., loi; 4 W, ti., (Ik C.), 77, S. C. But on the other hand, it has 
been held that an auction-purchaser of the zemindari cannot jesume on 
the suggestion that the services have ceased, at least if ’he povernment has 
a joint interest with the zemindar in the continuance of the services 
and opposes the resumption. In this case, the zemindar paid as revenue 
the same amount as the ghatwals paid Us rent. It has been further held that 
even when the grant is upon condition of service, the zemindars cannot, by 
dispensing with the service, put an end to the grant — Baboo Kooldip Narain Sing 
». Mahadeo Singh, 6 W. R., 199. at p. 283; The Government of Bombay v. 
Damodar Paraananday, 5 Bom. H. C. R. (A. C.), 202. This applies to all service 
tenures. And where the Government consented to disi)en.se with the ghatwali 
services as regarded the zemindar, and took from him instead additional revenues 
it was held that nevertheless an auction-purchaser from the zemindar could not 
dispossess the ghatwals, although the sunuud was of a date subsequent to the 
permanent seltjement — Rajah Leelanund Sing Bahadur v. Thakur Monorunjun 
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Sing, 13 B. L. R., 124. This was in the Khurruckpore zemindari. But in the 
same zemindari, when the appointment of the ghatwals rested with the zemindars, 
it was held that the Government, having dispensed with the ghatwali services 
the zemindar was not bound to make any fresh appointment — Mahboot Hossein 
V. Musst. Patasoo Kumari, i B. L. R. (A. C.), 120; lo W. R., 179. The 
ghatwali tenures of Beerbhoom have been the subject of legislation. Regulation 
XXIX of 1814, after reciting that these tenures are'hereditary and subject to a 
fixed rent and services to be rendered to the zemindar, and that these rents have 
been recently adjusted and made payable direct to Government, enacts that the 
ghatwals shall not be ejected or their rent enhanced so long as they observe their 
own obligations : but that the tenure may be sold for arrears in the same way 
as other tenures, i.e., transferred by the Governor-General in Council to some 
other person, the zemindars taking any increase of revenve thus obtained. And 
Act V of 1859, after reciting that it has been held that the holders of ghatwali 
lands contemplated by Regulation XXIX of 1814 have no power to create an 
interest extending beyond the life of the holdeft enacts that they shall have the 
same power of granting leases as other proprietors ; but not lo extend beyond 
the grantor’s life or incumbency unless granted for certain specified purposes 
and approved by the Commissoners — Gonsham Jana v. hlusst. Kuneeha Dabi, 
S. D. A. (i860), 504. It has been since held that ghatwali tenures are not 
liable for the ancestor’s debts in the hands of his successor or heir — Bama 
Shunkur v, Jamasjee Shapujee, 2 Moore’s I. A., 23. Vide notes under section 
i8i,/w/. 

It has been held that, the zemindar cannot extinguish a viohiddami 

in Cuttack, since such a tenure is not derived from the 
Mokkuddami tenure, zemindar — Gonsham Jana v. IMusst. Kuneeha Dabi, 

S. D. A. (i860), 504. And it has been held that the 
hereditary pergunnah officers appointed to keep the accounts are «till entitled 
to their fees when the pergunnah is granted in enam or jageer, and that whether 
they perform services or not, if willing to do so — Bama Shunkur v. Jamusjee 
Shapujee, 2 Moor’s I. A., 23. And the mokuddums of Bhagulpore have been 
held entitled to all the privileges of maliks, and to be quite independent of the 
zemindar or chowdhry — Morley’s Digest. Vol. L, p. 406 (note) ; Runglal Uhowdry 
V. Rama Nath Das. The viokuddums are consequently not liable to pay any 
chukladari fees — Munsur Nath Chowdry 7;. Bhowani Charan, 4 Sel. Rcp,i26. 
Nor is the zemindar liable to pay mokjidduma, chowdrace or chukladari dues — 
Kalian Chowdhry v. Rajah Ikbulli, 4 Scl. Rep., 215. Again in the Madras Presi- 
dency a palki huk was held to be anexed to the ofiice of desai, and not to be 
resumable by Government — The Government of Bombay v. Desai Kallian Rai 
Hakoomut Rai, 14 Moore’s I. A., 551. 

Section 18 1 of the Bengal Tenancy Act provides that “nothing in this Act 
shall affect tiany incident of a ghatwali or other service- 
Service-tenures not tenure, or in particMar shall confer a right to transfer or 
governed by this Act. bequeath a service-tenure which, before the passing of 

this Act, was not capable of being transferfed or bequeathed. 

Ssnt-paying tenures. — Rent-paying tenures are numerous. We have first 
huzuri, kharija, mazkuri shamilat, shiktni or independent taluks and dependent 
taluks which are provided by Regulation VIII of 1793. Then paini ialuks, 
whose incidents are described in Regulation VIII of 1819, htemrari and 
mokurari mourasi tenures which have been discussed under clause (8) of section 
(3), and under sections 10 to 15 of Bengal Tenancy Aci, post. Thika ox mustagiri 
leases of Behar or ijaraleases of Bengal are firming leases of the whole or portions 
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of an estate. Zurpeshgi is a similar lease granted in consideration of an advance 
paid by the lessee to the lessor, in which the latter’s right of re-entry is contingent 
on the repayment of the advance. Kutkina is a sub-lease from a Thikadar. 
Durkutkina is ^ svth-\ez.sc from a Kutkinadar. Salua Patua or Soodbhurna is 
an usufructuary lease which provides for the payment of principal and interest, 
but sometimes of the interest alone from the usufruct of the land. TAika Zur- 
peshgi, Kutkina, Durkutkina, and Saiua Paitia leases arc peculiar to the Behar 
Districts. We have ih^^howla and ausat tenures and their sub-divisions in 
Backergunge adverted to before, and a tenure called upanchuki in Rangpore, a 
name said to be derived from a cess of one-fifth, apparently a mokurari 
isteihrari tenure — Madhub Jana v. Raj Krishen Mookerji, 7 W. R., 96 ; Shibkumar 
Toti v. Kali Prosad Sen, I. B. L. R. (A. C.), 167. Gvrabundi is a similar tunure 
in Bhagulpore and mirtsdari in’ Sylhet. Ihtimam is a name given to small taluks 
in Chittagong, and formerly used in Burdwan and Rajshahye. It is like the 
kaimi taluk, and the rent is not theoretically subject to increase, but in practice 
if the^talukdar is persuaded by a new auction-purchaser or otherwise to consent 
to some small increase, he generally manages to get some corresponding aid 
in the rent payable by ids iimamdar. The itmavidar is also generally a cultiva- 
tor, but he enjoys the same power as the talukdar of granting permanent leases 
to under-raiyats. Hence the creation of dtir-itmai 7 is and kaimi raiyati leases. 
We have also the guzusta tenures of Shahabad, which is more a raiyati tenure. 
The gantidari in the Jessore and 24-Pergunuahs, districts, the thtkadars 
in the south part of the 24-Pergunnahs, the chukdars in the Sunderbans, 
the howladars of Jessore, Backergunge and Noakhali,^he talukdars of Chittagong 
the jotedars of Rangpore and Julpaiguri and of the eastern portion of Jessore, the 
aimdars and mnndah of Midnapore, the kutkatid<vs of Chota Nagpore are 
different names for the reclaimers of jungle in different districts and places' 
who claim* a taluki right and interest in the land they have brought under 
cflltivation, and may be all classed under junglehoori tenure-holders. 

In Backergunge there are as many as thirteen persons having successive 
interest in the land inferior to that of the proprietor or zemin- 
Tenures of Backer dar. These interests are: (i) zemindari, (2) taluk, (3) 
gunge ; hov/Ia, nim- zimba taluk,* (4) shamilat taluk, [5] ashat taluk, [6] nim 
hw«la, arc. ashat talak, (7) howla,^ (8) ashat howla ,3 (9/ nim ashat 

how 4 B ,4 (10^ nim howla ,5 (i i) ashat nim howla or bye-howla,® (12) mirash karsha, 
(13) kaim karsha, (14) karshadar oi*-raiyat — Field's Digest of th^ Law of Landlord 
and Tenant, p. 2, note ; 'I he Rent Commission Report, page 10 :■ — 

“ The origin of most of the taluks and howlas, ” observed the Rent Commis- 
sion, “ appears to have been a grant of a considerable tract of waste land upon 
favourable terms as to rent to some one who undertook to bring it under cultiva- 
tion. The grantee reclaimed portions and sub-let portions to smaller reclaiming 
tenants ; or perhaps sub-let the wdiple if Ife could find tenants to reclaim it. 
These sub-lessees sub-let again ; and sub-letting was carried still lower, until the 

1 Baboo GopafLall v. Teluk Chunder Rai, 10 Moore’s I. A., 185. 

2 Jaggut Chunder Roy v. Ramnarain Bhuttacharjee, i W. R., 126 ; Madhub 
Chunder Ghose v. Nilkanto Shaha Roy, 2 W. R , 42 ; Ooorga Sundari Debia v, 
Dinobundhoo Kaiburta Dass, 8 W. R., 475. 

3 Hurre Churun Bose v. Meherunnessa Bibi, 7 W. R., 318. 

, ; 4 Mahomed Kadur w. Puddo Mala, 2 W. R., 185. 

5 Mahomed Kadur v, Puddo Mala, 2 W. K., 185 ; Doorga Chum Kur Sircar v, 
Anund Mayi Debi, 3 W. R,, 127, 

6 Ruttu'i Moni Debi v. Kumalakant Talukdar, 12 W. R., 364. 
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whole tract was divided into holdings of a manageable size for single 
families. The number of grades doubtless varied with the size of the tract 

originally leased and with the denseness of the population in the 

particular locality. Not uncommonly those who had reclaimed land sub- 
let it when the demand for land increased ; or a person who had 

taken enough for two or three holdings reclaimed and retained enough for 
one and sub-let the remainder. It is easy to imagine the intricacy of interests 
which must have been the result of such a system. Sometimes the zemindar’s 
grantee embarked a little capital, making advances to needy raiyats forced out 
by the pressure of population from densely-inhabited localities, and thus enabling 
them to buy ploughs and cattle and seed, and build homesteads. This was 
probably necessary at starting a new settlement. As matters progressed, and 
if the venture was successful, new settlers had to pay ‘ a salami or fine to the 
grantee before he assigned them lots in his grant. In*many instances the chief 
capital taken to the work of reclamation was the labour of those who accompanied 
the grantee as a leader in whom they had confidence. Where the waste has 
been wholly reclaimed and the land fully occupied, we find persons occupying 
the double portion of landlord and tenant, paying rent for an entire lot, cultiva- 
ting part and sub-letting part to persons who perhaps again repeat the process. 
In the case of persons called talukdars, no difficulty appears to have arisen, the 
word laltik’ carrying with it a definite kind of meaning, and being found well 
as in the old Regul.alions as in Act X of 1850. With lunvladars, however 
the state of the case is not so clear. Are they talukdars ? Do they hold an 
under-tenure in the vague^ sense in which the word has hitherto been used ? 
If so, what is its nature, and what are its incidents ? Are the raiyats entitled 
to acquire a right of occuixtney? And if so, what bec uncs of the middlemen 
below them and of the raiyats in the bottom ?” 

The same difficulty arises with respect to the joUdars of Rungjiore. The 
Rent Commission quote from hlr. Glazier the following 
Jotedars of Rung- passage : “ The raiyat who holds direct from the zemindar 
pore. i'J called a jokdar, and his holding is a jole, whatever its 

size, which may and does vary from one paying a rent of 
one rupee to one of which the rent is half-a-lakh : the large majority of jotedars 
have small holdings and are raiyats proper, cultivating their lands either by their 
own or hired labour, or on the system of adl^iyari or halves, but a Ikrge niiinber 
of have raiyats under them who « are called chukanidars, or kurfa 

projas. The chukantdars, too, have often raiyats under them, and in some cases, 
specially in the larger theie arc four or more degrees before you get to the 
•actual cultivatttr. Jotes are saleable quite inespcctive of the term during which 
they have been held, w'hetheryV/^j held direct from the zemindar, or chukani jotes 
which are held from a jotedar. If a man gets a jote to-day he can legally 
transfer it by sale tomorrow, Sucl# sales jotes by registered deed or on the 
decree of ('ourt are of daily occurrence. ” 

Persons in aj'parentlv similar position arc to be found .in ether districts 
umicr various ap[i?Palions. ■juvi'^lehoon raiyats, munduh, 
The aymadars and oymadars^ “ The origin ot ail.” ol)>erved ill * Rent Com- 

nnmduls of Midna- mission, “is probably similar, ih'fugli tin' c.xacl lights accor- 

pur. ded to each by custom may vaiy in different distiiits. In 

Ulidiini'ore the setllemeiil-olficer, Mr. Price, found certain 
aymadars were receiving from raiyats subordinate to them rents one hnnilrcd 
percent, higher than those w'hich they were paying to Gocernment. Some 'of 
these aymadars who would not agree 'o the terms offered them by the settle- 
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ment-officer were put aside, and the settlement was made with the tenants imme- 
diately below them. Litigation ensued, and these aymadan were declared by 
the Civil Court to the raiyats having a right of occupancy. It would appear, how- 
ever, that though the subordinate tenants were parties to this case, it was sub- 
stantially decided between the Government and the qyamadars. It would have 
been more satistactory if these tenants had taken an active part in the pleadings, 
and in consequence their position had also been fully considered in determining 
the right of the aymada'v. In parts of Midnapore bordering on the jungle 
mehals, there is a class of person termed munduls who came into existence in 
the following manner ; The zemindar granted a tract of wasteland to a sub- 
stantial raiyat, termed an abadkar, who undertook to bring it under cultivation, 
paying the zemindars a stipulated lump sum as rent. This abadkar, partly by 
the labor of his own ’family and dependants, and partly by including other 
raiyats to settle under *him, gradually reclaimed the greater part of the grant 
aud established a village upon it, to which he usually gave his name, and as the 
head ©f the settlement, he was called mundul or headman. The zemindar and 
the mundul from time to time re-adjusted the terms of their bargain, but the 
zemindar never interfered belween the mundul and his under-tenants. In settle- 
ment proceedings of 1839, these munduls were declared to have only the rights 
of sihani or khudkasht raiyats, and not to be entitled to muna/a or profits; 
but though not exactly recognised as talukdars, they gradually acquired rights 
superior 10 those of ordinary khudkasht raiyats ; and as they were left to make 
their own terms with the raiyats settled by them, they must have had a very 
considerable profit besides what they obtained from aSry land cultivated by them- 
selves. Their munduli right became transferable by custom ; and when at the 
settlement they came into immediate contact with tlTe Government, though not 
recognised, as regular talukdars, they were held entitled to the consideration 
which in Bengal has usually been recorded to the first reclaimer of the virgin soil.” 

'I'lie sarbarakari tenures of Cuttack are permanent and hereditary, and with 
the consent of the zemindar transferable — Doorjodhun 
•Sarbarakari tenures Ibis v. Choonya Daye, I W. R., 322 ; Sudananda Myti v. 
of Cuttack. Nouruttim i\Iyti, i W. R., 290; g B. L. R., 280; Kashee- 

, nalli Pane v. Lakhmani Persad Putnaik, 19 W. R., 99. A 

ganle^or gaffihe an hereditary tenure at a fixed rent; the name is said to be 
derived from a Sanskrit word meaning ^kust or engagement — Bepin Behari Chow'- 
dhry v. Ram Chundra Roy, 5 B. L. R., 2r35. Bhekbirt is a name given to taluks 
sometimes of considerable size in Saran. Birf land is held for religious purpos- 
es or by Brahmins free of revenue, and it is held under a heritable istemrari 
tenure sometimes known as Birt ryi/ra -Morley’s Digest Gloss. ^ Vide Whin- 
field’s Landlord and Tenant, 5. 

The Bengal Tenancy Act has devoted ^hapter III to tenure-holders, and 
general provisions of the Act appl>» to them. The only exceptions are those 
enumerated in section 195. 
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THE BENGAL TENANCY ACT. 

(ACT.No. VIII OF 1885.) 


AS AMENDED UP TO DATE. 

PASSED BY THE GdVERNOR-GENERAL OF INDIA IN COUNCIL. 

(Received the assent of Tils Excellency the Governor-General on 

the 14th March, iSS§.) 


An Act to amend and consolidate certain enactments relating to 
the Law of Landlord and Tenant wit Ifni the territories 
under the adniinist ration of the Lieutenant -Governor of 
Bengal. 


Preamble. 


Whereas it Is expedient to amend and consolidate certain 
enactments relating to the law of landlord and 
tenant within the territories under the adminis- 
tration of the Lieutenant-Governor of Bengal; It is hereby enacted 
as follows : — 


CHAPTER 1. 


Preliminary. 


1 . (i)' This Act may be called the 

'Bengal Tenancy Act, 1885. 

(2). It shall come into force on such date (hereinafter 
called the commencement of this Act) as the 
Local Government, with the previous sanction 
of the Governor-General in Council, may, by notification in the 
local Official Gazette, appoint in this behalf. 


Short title. 


Commencement. 
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I^CHAP, I. 


(3). It shall extend by its own operation to all the 
territories for the time being under the adminis- 
Locai extept. tration of the Lieutenant-Governor of Bengal, 

except the town of Calcutta, the Division of Orissa, and the 
Scheduled Districts specified in the third part of the first schedule 
of the Scheduled Districts Act, 1874; the Local Govern- 
ment may, with the previous sanction of the Governor- 
General in Council, by notification in the local official Gazette, 
extend the whole or any portion of this Act to the Division of 
Orissa or any part thereof. 


The Bengal Trrraiicy Act not a complete Uode.- This Act does not 
purport to be an exhaustive codiCcition cf the law cf landlord ar^d tenant. title is 

An Act to amend and consolidate certain enactments,^^ For Special enactments 
not affected by this Act, see section 195 which saves patni a id other laws. P'or en- 
actments amended and consolidated by this Act, see Schedule I. In territories in 
which this Act is not in force, other enactments regulate the relations of landlord 
and tenant. — see post. 

Oommenoement of Act. — The Act came into force on the ist November 
1885, (Not., 4th September, 1835, Cal. Ga2. 9th September, 1885L By Act XX 
of 1885, the operation* of sections 61 to 64, both inclusive, and of chapter 
XII of the Act, except such of their provisions as confer power lo make rules, 
was postponed to ist February, 1886. Act XX of 1885 has been repealed’ by 
Act XII of 1891. 

Bent Law of the town of Calcutta.— In the town of Calcutta proper, 
the relations between private landlords and their tenants are governed by the ordinary 
law of contract. The Contract Act must be considered to apply to it. — (Mflftlhab v. 
Raj Kumar, 14 B. L. R., 76, Couch, C. J.). Where the ordinary laws of Contract 
are not applicable, Section 17 of 21 Ceo. Ill, Cap. 70, provides that 'inheritance 
and succession to lands, rents and goods, and all matters of contract and dealings 
between party and party, shall be determined, in the case of Mahotnedans, by the 
laws and usages of Mahomedans, and in the case of Genfoos, by the laws and 
usages of Gentoos.* In the absence of express authority, I am of opinion that 
tenancy created by express contract between Hindus in Calcutta is within the words 
'matters of contract and dealing between party and party’ in 21 Geo. Ill, Cap. 70, 
section 17, and the right of the parties and the incidents of the tertancy must be governed 
by Hindu Law ” — (L L. R., 5 Cal. -688, Wilson, J., in Russiklal v. Lokenath). If 
one of the parties is a Mahomedan or Hindu, by the laws & usages of the defendant-— 
(Jagat Mohini v. Dwarka Nath, I.L,R. 8 Cal. 582.) If the provisions of the Contract Act 
do not apply, & both parties are English, then the Common Law of England will apply— 
See^lusik Lai Lokenath, LL.R. 5 Cal. 688. But the Bengal Tenancy Act applies to 
lands situated outside the limits of the town of Calcutta but within its Municipanimits 
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SXC. I.] . 

I 

as defined by Bengal Act II of i888. — (Biraj Mohini v, Gopeswar Mullik, L L. R. 
27 Cal. 202). Ground rent or revenue due to Government in respect of land situated in 
Cilcutta is realised by a summary process under Act XXIII of 1850. 

t 

Bent Law of Orissa. — In Orissa, Acts X of 1859, VI, B.C. of i86a, and 
IV, B.C. of 1867 are in force. (Sadananda v. Narathan i6 W.R. 289). The mahal of 
Banki which was once a scheduled district is now included in Katak by Act XXV of 
1881. The Lt. Governor vi^th the previous sanction of the Governor- General in 
Council extended the following portions of the Bengal Tenancy Act to Orissa : — Chap. X 
Sc sections 3 to 5, 19 to 26, 41 to 49, 53 to 75, & 191. — (Not., loth Sept. i8gi, Cal, Gas., 
i6th Sept. 1891): sections ^27-38 & 80 (Not., 27th June 1892, CaL Gaz., 29th June 
1892); sections 189 & 190 (Not., 5th January 1893, Cal. Gas., nth January 1893); 
sections 39 (Not., 7th January, 1896, Cal, Gat. 8th January 1896); sections 7, 40, 
52 & 192 (Not., 17th October, 1896, Cal. Gat., 21st October 1896). By a 
notification daffd the i8th January 1893 ( Cal. Gat., 25th January 1893), 
the rules framed and validated under sections 189 & 190 of the Tenancy Act 
were declared to be in force in Orissa, so far as they relate to the sections of the 
Bengal Tenancy Act which have been or may be extended to that division (see 
Board's Survey & Settlement Manual, 1901 Pt. Ill, Chapter 2, rule 7 (IV.), 
page 71). By a notification, 'dated 5th November 1898, Cal. Gas., 9th November 
1898), the provisions of the Bengal Tenancy Amendment Act III, B.C»» *898 

were extended to the Division of Orissa. , 

Bent Law of the Scheduled Districts.— Part III of the First Schedule 
ot Act XlV of 1874 specifies following districts as the Scheduled Districts, 
Bengal ; — 

Districts. 

(South of Teesta.) 

I. * Jalpaigori and Darjeeling Divisions. 

* Jalpaigon (North of Teesta). 

II. — Chittagong Hill Tracts (Act XXft of i860). 

III. — ^The Sonthal Pergunnahs. 

IV. — The Chutia Nagpore Division. , 

V|— The Mahal of Angul and Banki (Banki has been withdrawn from the 
Schedjuled Districts by Act XXV of 1881 and annexed to the District of 
Cuttack). 

The district of Jalpaigori is divided by the river Teesta into two portions 
north of TeesU & south of Teesta. The portion which is 
to the South of Teesta was formerly portion of the District 
of Rangpur and comprised the Thanas of Jalpaigori, Tita- 
loya, Rajgunge, Boda and Patgram. Act X of 1859, VI B. C. of 186a & IV 
B. C, of 1867 were in force in this tract. But in that portion of the district of 
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Jalpaigori wJiich was ceded by the Bhutan Government to the British Govern- 
ment in 1866, and which is commonly known as the Western Duars, Act XVI 
of 1869 (The Bhutan Duars’ Act) was in force up to the i6th October 1895. 
Act XVI of 1869 was, however, repealed by Act VII B.C. of 1895 on the 
13th November 1895, & Act X of 1859 &: VI B. C. of 1862 were extended 
to this tract (See Cal. Gaz., 13th November 1895). Subsequently by notifi- 
cation No. 963 T.R.; 5th November 1898, •the Lt. -Governor with the 

sanction of the Governor- General in Council has extended the Bengal Tenancy Act to 
the whole of the Jalpaigori District, except the Western Duars, with effect from 
the ist January iSgg, subject to the following restrictions & modifications: 
(1) sub-sections (2) & (3) of section I of this Act should be omitted f and (2) 
the words “ in the territories in which this Act extends by its own 
operation” in subsection (i) and the whole of subsection (2) of section 2 shall 
be omitted. By notification No. 964 T. R, 5th November^ 1898, similarly 
the Bengal Tenancy Act was extended to the portion of the Jalpaigori district, 
known as Western Duars, with effect from the ist January, 1899, subject to the 
same restrictions and modifications, as well as to the following : (3) Nothing in 
diis Act other than the provisions of sub-section (i) of section (2), as modified 
by clause II of this^ notification, shall apply to any 'lands heretofore or hereafter 
granted or leased by Gov^ernment to any person or Company under an instrument 
in writing for the cultiviition of tea or for the reclamation of land under the Arable 
W astc Law Rules; (4) where there is any thing in this Act which is inconsistent 
with any rights or obligations of a jotedar, chukanidar, dar-chukamdar, adhiar, 
or otliei tenant of agricultural land as clcfined in settlement proceedings heretofore 
approved by Government, or with the terms of a lease heretofore granted by 
Government to a jotedar, chukanidar, dar^chukanidar, adhiar, and other tenant 
of agricultural land, such rights, obligations, or terms shall he enforceable • notwith- 
standing anything contained in the said Act. These notifications have tlie^ effect 
of extending the Bengal Tenancy Act, subject to modification?, to the w'hole of 
the Jalpaigori district. The repeal of .Act XVI of 1869 {The Bhutan Duars’ Act) 
has had the effect of making the provisions of the Civil Procedure applicable to 
the Western Duars (Braja Kanta r. Tufaun Das, 4 C. W. N., 287) 


Darjeelin, Act X of 1859, VI B. C. of 1862 and IV B. C. of 1867 

are m force in the district of Darjeeling. ' 

In Chittagong Hill Tracts there is no special Tenancy Act. but sectidn ig 

r,-.. ■ ^ of Reg, I of 1900 empowers the Local. Government to make 

C...«ago„g H.U rraet,. n,,es to regulate or re,strict the transfer of land, to pn^vide 

.. ... , , . ‘-•ollection of rents, to prohibit, rc.strict or regulate 

nrLT circle to another and to regulate the 

(see Ca 7 Cae ^p 7 ’ Government has passed some rules under that section 

ofChktLn removed the Hill Tracts 

g rom t e Jurisdiction of tribunals established under the .general Regula* 
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tions and Acts, but by letter No. 2461 of the 17th April 1867, the Local Government 
directed the Courts of the Hill Tracts to be guided by the general tenor and spirit 
of the Civil Procedure Code. 

9 

In the Sonthal Parganas which are described in the Schedule to Act X of 1857 
and in a notification, No. 478, 12th March 1872 {Gazette qf 
Sonihal Parganas. India^ 1^2, part I, page 240), the Sonthal Parganas settle- 

ment*Regulation III of 1872, as amended by Regulation III 
of 1886, 'and the Sonthal Parganas Rent Regulation II oi 1886 are in force. See also 
Act XXXVII of 1855 Regulation V of 1893 and III of 1899 and HI of 1900. There b 
no rent law in force in some unsettled ‘areas in Telliaghiree parganas and in 
certain deerah (Not , 9th December 1879, Calcutta Gazette loth December 1879), 
and the relations of landlord and tenant in these areas are governed by contract 
and custom. Section 84 of the Bengal Tenancy Act, has been extended to Sonthal 
Parganas (Not. Ivfo. 771, 20th February, 1897, Calcutta Gazette, 24th February 1897. 

In Chutia-Nagpur Division, the Chutia-Nagpur Tenures Act (fl of 1869 B. C.) 

prevails. In Hazaribagh, Ranchi, Palamau, and Singbhum 
• Chutia-Nagpur. districts the principal Tenancy laws are Act I B. C. of 1879 

(The Chutia-Nagpur Landlord and Tenants Procedure Act), 
as amended by Act 1 B. C. of 1903 but in Manbhum and Tributary Mahals, Act X 
of 1859, Acts VI B. C. of 1862 and IV of 1867 B. C. prevail. 

There is no special tenancy law in Angul. The iJws in force in the Mahal 
^ of Angul are detailed in the Schedule to Reg. i of 1894, 

A"hguK the Angul District Regulation. Sec tion 55^f Reg. i of 1894 

empowers the Collector to require any proprietor, farmer, 
renl-collertor, and occupier of land to furnish information, accounts, and documents, 
and section 39 directs the tehsildar to exempt the holding of any raiyat from sale 
for reiilisation of sums due to the Government unless and until the tehsildar has 
satisfii^ himself that the said raiyat has no other property by the sale of which 
the sum due from him can be realised. • 

9 

Rent Law in Assam Act X of 1859 does not apply to Assam— (Prasi- 
dha Narayan v. Man Koch, 1 . L. R., 9 Cal. 330; but see Konaram v. 
Dhatodram, I. L. R.. 6 Cal. 196.) In Sylhet, however, Act VIII of i86g, 
B.C. does prevail. — See Notification of the z+th 'February. 1870, (Cal. Cat. 
of 2nd March. 1870,1*. 361); also notification, No. VII of the 22nd August, 
1878, {India Gazette, of the 12th August, 1878, part I, p. 533). 

2. (i). The enactments specified in Schedule I hereto an. 

nexed are repealed in the territories to which 
this Act extends by its own operation. 

( 2 ). When this Act is extended to the Division of Orissa 
or any part thereof, such of those enactments as are in' force in 
that Division or part, or, where a portion only of this Act is so 
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extended, so much of them as is inconsistent with that portion, 
shall be repealed in that Division or part. 

(3) . Any enactment or document referring' to any enact- 
ment hereby repealed shall be construed to refer to this Act or 
to the corresponding portion thereof. 

(4) . The repeal of any enactment b^ this Act shall not re- 
vive any right, privilege, matter or thing not in force or existing 
at the commencement of this Act. 


Subsection (1) : Proceedings Commenced under the former 
Acts. — The Act came into operation from the ist November 1885, and from 
that date the enactments specified in schedule I stand repealed. It, however, 
does not make any provisions as to the suits and proceedings commenced 

before it comes into operation. Are they to be governed by the old or the 
new Act? Act VIII of 1869 (B. C.) provided that "whenever any suit or other pro- 
ceeding under the provisions of the Acts in the schedule (D) mentioned, or 
any of them, shall, at the time when this Act comes into operation in any* 
place have been instituted before any Collector or .other officer, having, under 
the provisions of the same Act, or any of them, jurisdiction in such suit qr 

proceeding, such suit or proceeding and all appeals therein shall be heard and 

determined, and executiorf of any decree or order therein shall be had, and 
the practice and procedure shall be such and the same, as if .this Act had 
not been passecF’ (section 108). The new Act has not a similar provision. 
We must, therefore, read this Act with section 6 of the General Clauses’ Act, 
which provides: "The repeal of any Statute, Act or Regulation shall not 
affect any proceedings commenced before the repealing Act shall have come 
into operation.” It has been held by a Full Bench of the Bombay . High 

Court that the words "any proceedings” in the above section indued all 
proceedings im any suit from the date of its institution to its final disposal, 
and therefore rncluded proceedings in appeal— (Ratan Chand Shri Chand v 
Hanmantrav Shibakash, 6 Bombay H. C. Rep., 166.) With this view of the 
section. Garth C.J., agreed (in Runjit Sing t,. Meherban Koer and a batch 
of cases Calcutu, 662, F. B.,- 2 C. L R., 39,.) in this case Mr. 

Justice Jackson observed : " We ought also to hold that section 6 of Act I of 
1868 will also cover specific proceedings taken in execution of a decree which 
have been commenced before the Code came into force, f. e., before the repealing 
Act be^me operative. By making this use of the 6th section of the General 

procedure Code, it seems to me that all difficulty is avoids./ tk 
mer. that the procedure as intended by .the Legielature 
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will come into force with all its incidents in every case at the time indicated, 
that is to say, (i) the procedure in suits instituted after the Code came into force will be 
wholly subject to .its provisions ; (2) the procedure in suits commenced before 
it came into force and pending at that time will be regulated by the previous law up to 
decree, and by the Code after decree j and (3) the procedure after decree in 
suits determined before the Code came into force would theteafter be governed 
entirely by the Code as to* new proceedings, but not as to proceedings already 
commenced, which, according to the view now suggested, are specifically pro- 
tected by Act I of 1868.” This view will apply with modification to the new Act. 
Suits or execution proceedings of decrees or appeals, commenced before the ist No- 
vember 1885 will be governed by the old Act. And so in respect of decree 
obtained before the ist November 1885 proceedings or appeals commenced after 
the Act came into operation will be governed by the old Act — See Mangal Pershad 
Dichit *■». Grija, Kant Lahiri, I.L. R., 8 Cal. 51, P. C. in which their Lordships 
held that all applications for execution of a decree are applications in the suit which 
resulted in that decree. This is consistent with section 108 of the old Act. So in 
Behary Lai v. Goberdhun, I. L. R., 9 Cal. 446,* which, though reviewed, 
enunciates the principle. — (Compare Obhoy Churn Koondoo v. Golam Ali, I. L. R„ 
7 Cal. 413; Uda Begum vt Imamudin, I. L. R , 2 All., 74; Syud Nadir Hossein 
V. Bissen Chand, 3 C. L. R., 437 ; Elahi Buksh v. Marichow, I. L R., 4 Cal 825 ; 
3 C L. R., 593! Chinto Joish v. Krishnaji Narayan, 1 . L. R.. 3 Bom., 214 ; Narandas 
w. Baj Mancha, I. L. R , 3 Bom., 217; Vidyaram v. Chandra Shikaram, I.L. R., 4 
Bom., 163 I Thakur Pershad v, Ashan Ali, I. L. R., I All., 668.) In Huro Sundari 
V, Bhojohari (I. L. R., 13 Calcutta, 86) the question was directly raised, and the Court 
(Wilson and O’Kinealy, JJ.) delivered the following judgment : ‘‘ The question raised 
in this case is whether an appeal lies. The decree appealed against was a rent-decree 
of such a character th^ under s. 102 of the old Rent Act (VIII of 1869 B C.) no se- 
cond appeal would lie to this Court After the date of that decree, the new Rent Act 
(Vlll-'of 1885) was passed, and that Act repealed s. 102 of Act VIII of 1^9 and 
substituted other provisions on the subject and, we may take it for the purpose of the 
present point, that those provisions are such that the present appeal would not be ex- 
cluded by them. The question whether this appeal lies or not, depends on the construc- 
tion of s. 6 of the General Clauses' Act (I of iS68). That section says ‘ the repeal of 
any Statute, Act, or Regulation shall not affect anything done or any offence com- 
mitted or any fine or penalty incurred, or any proceedings commenced before the re- 
pealing Act shall have come into operation.’ The question is whether the words ' any 
proceedings commenoed before the repealing Act shall have come into operation ' 
include an appeal against a decree made before the passing of the repealing 
Act. If they do, the repealing Act cannot give the right of an appeal in 
this case. We think that there is clear authority for saying that the word ' proceedings 
in s. 6 of the General Clauses' Act does include an appeal, fn the case of Mangal 
Pershad Dichit against Girija Kant Lahiri, reported in Indian Law Reports, VIII, 
Calcutta, page ‘51, a very similar question was before their lordships of the ‘Privy 



8 


BKNGAI. TENANCY ACT. 


Council with regard to the construction of the Limitation Act fIX of 1871). By s. 1 of 
that Act, nothing contained in certain portion of the Act was to apply to suits insti- 
tuted before the ist of April 1873 ; and it was held by their lordship^ that applications 
for execution in suits instituted before the passing of that Act fall within those terms. 
Their lordships said : ' It appears to their lordships that a thing which applies to an 

lr*n in ciiif* nnnlipc tn flip ciiif nnH ran iinnllpijflnn fni- ^ 


« ”ri ^ r o tv dit 

application in a .suit" applies to the suit, and that an application for the e.xecution of a 
decree is an application to the suit in which the decree wds allowed.’ If an application 
for the execution of a decree in a suit is a proceeding to the suit, it would seem to 
follow that an appeal is also a proceeding to the suit, and the word ‘ proceedings’ 
appears to be quite as wide a word as ' suit.’ But on the point before us there are no 
less direct decisions. In the case of Ratan Chand Shri Chand against Hanmantrav 
Shibakash, reported in VI, Bombay High Court Reports, page i66, the question was 
raised in this way.: Tiiere was an Act in force under wlfich an appeal was given in 
certain cases. That Act was repealed, and on the date on which it was repealed the 
decree in question had already been passed but no appeal had been filed and the 
question was whether on the construction of s. 6 of the General Clauses’ Act the 
word • proceedings’ in that settion in?ludedan appeal,— whether, therefore, the appeal 
lay. The Court held that an appeal was a pari of the ‘ proceedings’ and therefore was 
not affected by the repealing Act. The same view was taken by two Judges, the pre- 
sent Chief Justice and Jackson. J., in a Full Bench of this Court, in a series’ of cLes 
reported in the Indian Law Reports, 3 Cal. p. 662, and the same view was also 
taken by a Full Bench of the Allahabad High Court in the rase of Thakur Prosad 
against Asshamally reported in I.L.R.. Vol. I. All., p. 66. These cases are on all 
fours with the present case with this exception, that there an appeal was given under 
the repealed Acts, and it is held that the repealing Act did not take away 
the appeal; here the repealed Act did not allow an appeal. Jt follows on the 
same principle that the repealing Act cannot give an ^ippeal. We hold therefore 
that no appeal lies m this case. The appeal will be dismissed with costs.’' So 
m Rule No, 734 of iS36 (No. 462). decided on the 20th May 1886 the ''Courr 
(Mi..era„aG,a„.,JJ,„b.rved: ■■ We,hinU .ha, .his ra,e .as.’be Tie ah»,r 
The application for execution in this case was made before the new Rent Act 
mto operation The attachment and proclamation were also made under the old Act 
In that state of th.np, although the sale^ook place after the new Act came into l^rl 
ion It does not apply to the present case. Section 6, Act I of 1868. is quite clear upon 
that point That being so. the Lower Court had no power to set aside the s,r A 
the provision of the new Act The order of thp T « r- m, 

costs. But in Rule No. 708 of 1886 fNo ^ a -Tj 

Hirrh 400). decided on the •27th Mav TftR6 *i,„ 

High Court seems to have adopted another view r . rn • ' ’ the 

observed .—"Execution of the decree for arrears of Beverley, JJ.) 

was taken out on the 6th of Jan uanr last The oro'^^^d' ° petitioner 

would be regulated by the Bengal Tenancy Act of ,88rTL r ’ 1 7 
was attached and advertised for sale. A chim . ® 

two-thtrds of this tenure exempted from sale as havi^^ b^n purchls^^^ T^e 
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Moonsiff found that the claimant had purchased one-third and accordingly exempted 
that, one-third share from sale. An objection has been raised under section 170 
of the Bengal Tepancy Act to the effect that the Moonsiff acted without jurisdiction. 
That section provides that the sections of the^Code of Civil Procedure under which 
such an order gould be passed shall not apply to a tenure or holding attached in 
execution of a decree for arrears due thereon. Uuder such circumstances we set 
aside the Moonsiff’s order aS without jurisdiction. We make the rule absolute with 
costs.’' These cases were reviewed by the Full Bench decision in Debnarain v, Narendra 
Krishna, 1 . L. R. 16 Cal. 267. In this case a decree for arrears of rent had been passed 
under Bengal Act VIII of 1^69; subsequently after the Bengal Tenancy Act had come 
into operation, the decree-holder applied for execution, and the tenure, in respect of 
which the decree for arrears of rent had been made, was attached. The tenure was 
put up for sale, and a claim was then preferred by a third person, who objected 
the execution prpccedings. The Munsiff rejected the claim without enquiring into 
it on the ground that under the provisions of section 170 of the Bengal Tenancy Act 
no such claim could be preferred. An application was then made to a Division Bench, 
of the High Court to set aside the Munsiff s order. The Division Bench doubted its 
correctness and referred the following two questions for the decision of a Full Bench 
— r. Whether in the present case, the provisions of the Bengal Tenancy Act 
were applicable to proceedings in execution ? 2. Whether the term ‘ proceedings ' 

in s. 6 of Act I of 1868, does or docs not include proceedings/in execution after decree?” 
The Full Bench answered the first of these questions in the affirmative, the second, 
in the negative*and discharged the rule. The judgement in this case was delivered 
by Wilson, J,, who pointed out that the cases in which Courts in this country have 
had to consider the effect of legislative change in the law upon proceedings instituted 
before the change was made fall under one or other of three classes : ** The first class 

consists of those in \vhich the Courts have had to construe enactments which have 
alteredpthe law, not by the mere repeal of earlier enactments, so as to bring the case 
under sn 6 of the General Clauses Act, but by new affirmative provisions, and in which 
the new enactments contain in themselves no special rule for their own interpretation. 
In such cases the Courts have applied the settled rule of construction ordinarily acted 
upon in the absence of any statutory rule inconsistent with it; and that rule is that 
retrospective effect is not given to an enactment so as to affect substantive rights, but 
that provisions affecting mere procedure are applied to pending proceedings. The 
second class of cases comprises those in which the enactment to be construed provides 
its own rule of construction by expressly or impliedly declaring that it is or is not to 
have retrospective operation, or the extent to which it is to affect pending proceedings. 
The third class of cases consists of those in which the law is changed by a mere 
repeal of a previously existing law, and ' the repealing enactment contains no special 
rule for its own interpretation. Such cases are governed by s, 6 of the General Clauses 
Act.” Wilson, J,, then proceeded to consider the cases in which the meaning of the 
word proceedings ” in section 6 of Act I of 1868, has been discussed and decided, 
and pointed out that they might be arranged in three groups. The first group consists 

2 
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of cases relating*. to appeals, in all of which, it was said, “ there ife a completely uniform 
course of decision to the effect that an aqpcal is a part of the same proceedings, within 
the meaning of s. 6 of the General Clauses Act, as the things appealed against, and 
that, therefore, if the thing appealed a^in-^t is a decree in a suit, the appeal is a part 
of the same proceeding as the earlier steps in the suit.” 1 he second group consists 
of cases relating to proceedings in execution of decrees. Although proceedings in 
execution are strictly speaking procec'dings in the suit, yet, according to Wilson, J., 
these cases are authorities “for hoVling that an applicat. i for execution initiates pro- 
ceedings separate from those which rc.'Milled in trie decree. 1 he third group consists of 
cases decided with respect to the Civil procedure Code, anc^all but one are said to have 
been based on the terms of the Code itself and not merely on those of the General Clauses 
Act. In Uma Sundari -j. Braianalo, 1 . L. R. i6 Cal. 347, the decree for rent had been 
l^ssed under Act VIII B. C. of 1869 but oxecution was not applied for until after the 
commencement of the operation of the Reagal Tenancy Act, it was held that the 
execution must proceed under the provisions of the Bengal Tenancy Act. In Lai 
•Mohan 2'. Jogendra, L L. R. 14 Cal. 136 the decree had been passed and the 
execution of decree applied for before the In^ngal 'l enancy Act came into force. In 
Uzir All Ram Kamal, 1 . L. R. 15 Cal. 3S3, the decree had been passed before but 
execution apqlicd for after the Bengal Tenancy Act came'into operation. In both these 
rases, it was held that the judgment -debtor was not entitled to the benefit of s. 174 
of the Bengal I'eriancy Acl^ as it conferred a new right. ' The same view was held in 
Ginsh Chandra 70 Apurva’ Krishna, 1 . f.. R. 21 Cal. 940, with reference to s. 310 A of 
the Civil procedure Code by the same process of reasoning. These fliree decisions 
were held to have been wrongly decided by the F«ih R*:nrh in the rase of Jugadananda 
-1'. Amrita Lai, 1 . L. R. 22 Cal., 767. 

'Fhe following extracts Iron M-axwell’s inlerpi elation of Sfatutes (pp. 191-202) may 
help the reader to some extent on this point * 

“ Upon the presumption that the J.egislaturc does not intend what is unju^ rests 
the leaning against giving a statute a retrospective operation. It is a general rtile that 
all statutes are to be construed to operate in fiUurc, unless from the language a 
retrospective effect be clearly Intended. Nova constiiiitio fnturis forma m imponere debet, 
non preeterifis. It has been said that nothing but clear and express words will give a 
retiospective effect to a statute, and that, however much the present tense may be used 
in it, it must be construed as applying only to future matters. Iwen a statute which 
confers a benefit, such as abolishing a tax, would not be construed retrospectively to 
relieve the persons in the property already subject to the burden before it was 
abolished. ^ ^ . 

“ It is where the enactment would prejudicially affect vested rights, or the legal 
character of past Acts, that the presumption against a retrospective operation is strongest. 
Every statute which takes away or impairs vested rights acquired under existing laws, 
or creates a new obligation, or imparts a new duty, or attaches a new disability in respect 
of transactions or considerations already past, must be presumed, out of respect to the 
Legislature, to be intended not to have a retrospective operation. 
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** Where the law is altered pending an action, the rights of tke parties are decided 
according to the law as it existed when the action was commenced unless th#new statute 
shows a clear intention to vary such rights. 

Sub-section (3). — Document is “any matter expressed or described upon any 
substance by means of letters, figures, or marks, or by more than one of those means 
intended to be used, or which may be used, for the purpose of recording that matter or 
as evidence of that matter.”-* (Indian Evidence Act, s. 3 ; Indian Penal Code, s. 29,) 
This definition is wide enough to include notifications, rules, or orders made by the 
Government or the High Court. But suppose there is a document prior to^ist November 
1885 in which the parties agree that enhancement of rent will be allowed under the Rent 
Act then in existence at a certain rate after a fixed number of years, will that document 
be construed to refer to this*Act, and will s. 29 operate as a bar ? Liberally construed, 
the sub -section may go to that extent, but I don’t think it was the object of t^e 
Legisl^ure to cover such a case. See Moheswar Prasad v. Sheobaran, 1 . L. R. 14 
Cah 621. 

Sub-8eotion ( 4 ): — Regulation XLI of 1793 provided in conformity with En- 
glish maxims - (I) “that one part of a regulation is to be 

The Interpretation Act of the construed by another so that the whole may stand” 
Bengal Council and tlu Gencr- ^ 

ai Clauses* Act. (section 19) ; (2) “that if any regulation differs from a 

former regulation, either wholly or partially, the new re- 
gulation is to be considered ae a virtual repeal of the old one so far as it may differ from 
the latter, provided that the new regulation be couched in negative terms or by its mat- 
ter necessaril}^ imply a negative ” (section 20) ; and (3) “ that if a regulation that res- 
cinds another regulation is itself afterwards rescinded, the original regulation is to be 
considered as revived without any formal declaration to that purpose” (section 21). 
The whole of this Regulation was replied by Act VIII of 1868 save as provided in 
section I tdetn, q. v. Section 2 of Act V of 1867 (B.C.) provided : “ Whenever any 

Act stall after the time fixed for the commencement of this Act be passed repealing in 
whole w in part any former Act or Regulation, and such Act shall itself be repealed, 
such last repeal shall not revive the Act or Regulation or provisions before repealed, 
unless words be added reviving such Act, Regulation or provisions,” So did section 
3, cl. I of Act I of 1 868. provide : “In all Acts made by the Governor- General of 
India in Council after this Act shall have come into operation for the purpose of reviving 
either wholly or partially a Statute, Act, or Regulation repealed, it sRall be necessary 
expressly to state such purpose-.” Section 6 of that Acr provided : “The repeal of 
any Statute, Act, or Regulation shall not affect anything done or any offence 
committed, or any fine or penalty incurred, or any proceedings commenced before the 
repealing Act shall have come into operation.” So section 3 of Act V of 1867 (B.C.) 
laid down : “ Whenever any Act shall, after the time fixed for the commencement * 
of this Act (ist June 1867) be passed repealing in whole or in part any former Act 
and substituting some provision or provisions instead of the provision or provisions so 
repealed, th^ provision or provisions so repealed shall remain in force until the substituted 
provision or provisions shall come into operation by force of the last mentioned Act,’* 
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S. 6 Act X of 1897 which has now repfaced s, 6 of Act i of 1868 lays down 
“ where thif Act, or any Act, or Regulation, made after the commencement of this 
Act, repeals any enactment, hitherto made or hereafter to be made,’ then, unless a 
different intendort appears, the repeal shall not * * * (e) alfect any investigation, 
legal proceeding or remedy in respect of any such right, privilege &c as aforesaid and 
any such investigation, legal proceeding or remedy may be instituted, continued 
and enforced, as if the repealing Act or Regulation had btfen passed,” 

3 . In this Act, unless there is something 
repugnant in the subject or context : — 

(1) “Estate” means land included under one entry in any 
of the general registers of revenue-paying laftds and revenue-free 
l§nds, prepared and maintained under the law for the time being 
in force by the Collector of a district, and includes .Government 
kh^ mah^l and revenu6-free lands not entered in any register. 

(2) “ Proprietor ” means a person owning, whether in trust or 
for his own benefit, an estate or a part of an estate. 

(3) “Tenant” means a person who. holds land under an- 
other person, and is, or but for a special contract would be, liable 
to pay rent for that land to that person. * 

(4) “ Landlord ” means a person immediately under whom a 
tenant holds, and includes the Government. 

(5) “ Rent ” means whatever is lawfully payable or deliver- 
able in money or kind by a tenant to his landlord on account of 
the use or occupation of the land held by the tenant : 

In ss. 53 to 68, both inclusive, ss. 72 to 75, both inclusive. 
Chapter XII and Schedule III of this Act, “ rent” includes* also 
money recoverable under any enactment for the time being in 
force as if it was rent. 

(6) “Pay,” “payable” and “ payment ” used with reference 
to rent, include “ deliver,” “ deliverable ” and “delivery.” 

(7) “ Tenure ” means the interest of a tenure-holder or an 
under-tenure-holder, 

means a tenure which is herit- 
able and which is not held for a limited time. 

(9) “ Holding ” means a parcel or parcels of land held by 
a raiyat and forming the subject of a separate tenancy. 

( 1 0) “ Village” means an area included in a village map of 
the revenue-survey within the same exterior boundary, or, where 
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no such maps have been prepared, such area, as any officer ap- 
pointed by the Local Government in this behalf may determine 
after local inquiry held on such notice as the Local Government 
considers sufficient for giving information to all persons in- 
terested. * 

(11) “Agricultural year” means, where the Bengali year 
prevails, the year commencing on the first day of Bysak ; where 
the Fasli or Amli year prevails, the year commencing on the first 
day of Asin ; and, where any other year prevails for agricultural 
purposes, that year. . ‘ , 

(12) “ Permanent Settlenient ” means the Permanent Set- 

tlement of Bengal, Behar and Orissa, made in the year 1 793. 

(13'! “Succession” includes both intestate and testamentary 
succession. 

(14) “ Signed ” includes “ marked ” when the person ma- 
king the mark is unable to write his name ; it also includes 
“ stamped ” with the name of the person referred to. 

(15) “Prescribed” means prescribed from time to time 
by the Local Government by notification in the official Gazette. 

(16) “Collector ” means the Collector of a district or any 
o.ther officer appointed by the Local Government to discharge 
any of the functions of the Collector under this Act. 

(17) “Revenue-officer” in any provision of this Act in- 
cludes any officer whom the Local Government may appoint by 
name or by virtue of his office to discharge any of the functions 
of a’j^evenue-officer under that provision. 

(18) “ Registered” means registered under any Act, for 
the time being in force for the registration of documents. 

Unless repugnant :~These words are useful ; see the definition of the word 
“ prescribed.” 

Section 2 of the General Clauses' Act (Act No. I of 1868) provide's : “ In this Act 

and in all Acts made by the Governor- General of India in Council after this Act shall 
have come into operation, — unless there be something repugnant in the subject or 
context."— • 

(i.) Words importing the masculine gender shall be taken to include females ; 

(2.) Words in the singular number shall include the plural, and vice versa ; 

(3.) ” Person ” shall include any Company, or association, or body of individuals, 
whether incorporated or not ; 

(4.) "’Year ” and “ month " shall respectively mean a year and month reckoned 
according to the British Calendar ; 
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(5.) Immoveable property’’ shall include land, benefits to arise out of land 
and things attached to the earth, or permanently fastened to anything attached to the 

earth. • 

(6.) Moveable property shall mean property of every description, except im- 
moveable property ; 

(7.) “ Her Majesty ” shall include Her heirs and successors to the Crown ; 

(8.) “British India ” shall mean the territories icfc the time being vested in Her 
Majesty by the Statute 21 and 22 Viet., cap. 106 {An Act for the better Government of 
India) other than the Settlement of Prince of Wales’ Island, Singapore, and Malacca ; 

(9,) “Government of India” shall denote the Governor- General of India in 
Council, or during the absence of the Governor- General of India from his Council, the 
President in Council, or the Government gi India alone, 'as regards the powers which 
may be lawfully exercised by them or him respectively ; 

(10.) “ Local Government ” shall mean the person authorized by* law to 

administer executive Government on the part of British India in which the Act 
containing such expression, shall operate, and shall include a Chief Commissioner; 

(ii.) “High Court ”*shall mean the highest Civil Court of appeal in such part; 

(12.) “ District Judge” shall mean the Judge of a principal Civil Court of original 

jurisdiction but shall not incude a High Court in the exercise of its ordinary or ex- 
traordinary original Civil Jurisdiction; 

(15.) ‘ Section ’ shall denote a section of the Act in which the word occurs ; 

(16.) ‘ Will ’ shall include a Codicil, and every writing makipg a voluntary pos- 
thumous distribution of property ; • 

(17.) “Oath,” “swear,” and “affidavit” shall include affirmation, declaration, 
affirming and declaring in the case of persons by law allowed to affirm or declare instead 
of swearing ; 

(18.) “ Imprisonment ” shall mean imprisonment of either description as defined in 

the Indian Penal Code ; • 

(19.) And in the casf^ of any one whose personal law permits adoption, son ” 
shall include an adopted son, and “ father ” an adoptive father.” 

Subseotion (1); Estate:—” We have defined ‘estate’ to mean land included under 
one entry in any of the geiieral registers of revenue- paying and revenue-free lands. It 
thus means the interest immediately below the paramount interest which Government 
has in the land ” *(R. R. C.) ; and in the case of khds meh^ls, ‘ estate * means the para- 
mount interest itself. “ Estate ” is defined in section I of Act VII of 1868 (B.C.) to 
“ mean any land or share in land subject to the payment to Government of an annual 
sum in respect of which the name of a proprietor is entered on the*Register known as the 
General Register of all revenue-paying estates, or in respect of which a separate account 
may, in pursuance of section 10 or section ii of the said Act XI of 1859 have been 
opened. In s, 3 of Act VII B. C. of 1876, “ Estate ” includes (a) any land subject 
to the payment of land-revenue, either immediately or prospectively, for the discharge 
of which a separate engagement has been entered into with Government : (6) any land 
which is entered on the revenue-roll as separately assessed with land Fevenuc (whether 
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the amount ot such assessment be payable immediately or prospectively) although no 
crjgagement has been entered into with Government for the amount of revenue so se- 
parately assessed upon it as a whole : (c) any land being the property of Government of 
which the Board shall have directed the separate entry on the general register hereinafter 
mentioned/' Compare also section I, Act IV of 1870(3. C.), section 3 of Act VI of 1873 
(B. C.), section 4 of Act VIII of 1876 (B. C.). In section 3, clause 1 of Act XVIII of 
1873 (Rent, N. W* Provinces)*** Mahal " means— («) ** any local area held under a se- 
parate engagement for the payment of land revenue, or for which a separate record of 
rights has been framed ; (i) any local area of which the revenue has been assigned or 
redeemed and for which a separate record of rights has been framed.” Under sec, 4 

of the Land Registration Act, 1876, the Collector of every dis- 
Gcncral registers tricf is bound to prepare and keep up the tollowfng registers r 

A. — A g*eneral register of revenue-paying lands ; B, — A gene- 
ral register of revenue-free lands ; C.— A mauzawar register of all lands revenue- paying 
and revenue-free ; D.— An intermediate register of changes affecting entries in the gene- 
ral and niauzawar registers. This Act therefore becomes the rent law for Government 

estates, and estates under the management of the Court of 
Khas Mahal. Wards, as for ordinary estates. It repeals Act VI 11 of *1879 

B. C\, and the only advantage that the Government and the 
Court of Wards now possess over private zemindars, is the certificate procedure of Act 
VII of 1868 B. C. (section 195 of this Act). 

It should be noted that unregistered revenue-free land is 
Unregistered lakluraj now included in ** estate.” By .section 13 of the Land Regis- 

tration Act, 1876, the Board of Revenue are empowered to 
exempt revenue-f I ee lands from registration in any district, if it thinks the circums- 
tances are such as to make their registration impracticable ; and the Board have so ex- 
empted from registration revenue-free lands containing an area of less than 2 acres in 
Cuttaok, Balasore and Puri. (Board’s C. O., 2nd May 1900). 

Subsection (2) ; Proprietors:— The definition is so drafted as to include 
/leM in trust, but not tenures except revenue-free lands which are within the definition of 
*‘estate.” “Proprietor” also includes District Boards and other local bodies owning land 
intrust or for their own benefit. As the word *‘ person ” includes “ any Cermpany or 
Association or body of individuals, whether incorporated or not” [see the General 
Clauses Act, I of 1868, section 3 (3) - since repealed re-enacted in the General 
Clauses Act X of 1897, section 3 (39)], and it includes District Boards and similar bodies. 
When such bodies own lands that are entered in their names in the Collector's registers 
under separate numbe#s as estates, they are “ proprietors ” as regards lands so entered.^ 
The Noabad talukdars of Chittagong never had, or claimed or have, a right to 
malikana, ^nd, on the other hand, the Government had no right to fix the amount 
payable by them to it at any amount it thought fit. It has therefore been declared by 
the Government of India that these Noabad talukdars are to be regarded, not as pro^ 
prietors, buC as tenure-holders, their rights and obligations being governed by the pro- 
visions of the Bengal Tenancy Act relating to tenures, Their rents can only be enhanceii 
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now in accordance with the provisions of this Act; they are not liable to have their 
tenures leased out to others or taken into khas possession by the Government, for 
recusancy, as proprietors are ; and they can only be ejected by an order of a Civil Court. 
But on the other haud^ they are not entitled to receive tnalikana from the Government, as 
proprietors of temporarily settled estates are, should they refuse to accept the rents settled 
for them. (See Government of India letter to the Bengal Government No. 1792-173, 24th 
July 1893). For similar reasons, it would appear that tea pfanters in JaJpaiguri, and lessees 
of waste lands, under the Arable Waste Land Rules, are not ’’proprietors. ” They are 
entitled to renewal of their leases or certain terms specified in the leases themselves, but 
should they refuse to accept renewal on these terms they are not, as a rule, entitled to 
tnalikana. They are, ordinarily, tenure-holders whose rights and obligations are regulated 
by the provisions of the Bengal Tenancy Act, where it is in*" force, or by so much of the 
Act as is in force where the lands are situated, subject,'howcver, to the conditions of their 
leases, where the leases were given before the commencement of the Act, and to those 
conditions so far as they are consistent with the provision of the Act, where the leases 
were given after the commencement of the Act [see sections 7 and 10 and 178 (3),. 
provisos (i) and (ii), post]. When the tea planters of Jalpaiguri and lessees under the Waste 
Land Rules do not come under the definition of ‘^tenure-holder” in section 5 (i) post^ they 
raiyats xinAev this Act. In some cases lessees of wastelands in the Sunderbans under 
the old Waste Land Rules of 1833 claim that they are entitled to vialikana should they 
refuse to engage, on the terms offered, on the expiration of their leases. Such lessees 
of waste lands in the Sundefbans as are, under the terms of their settlement eittitled 
to tnalikana (if there be any) are apparently “ proprietors” under this Act, 

Subsection ( 3 ); Tenant: — This is a new attempt. The owner of an 
estate is termed a proprietor. The interest next below an estate and superior 
to that of a raiyat belongs to a tenure-holder, and below him is the under- 
tenure holder of dilferent grades, and we then get down to the raiyat, but all 
of these, from the tenure-holder to the raiyat inclusive, are tenants. The ^person 
under whom the tenant holds need not be the proprietor or the owner of th® land, 
so that if a person holds by payment of rent under a trespasser or under one who has no 
title to the land, his status as a tenant still obtains. Accordingly it has been held that 
the mere fact that the person to whom a raiyat has for some years paid rent had no title 
to the land, his status as a tenant still obtains. Accordingly it has been held that the 
mere fact that th^ persons to whom a raiyat has for some years paid rent had no title to 
the land cannot take away from him the character of a raiyat.— (Syud Ameer Hossein 
V, Sheosahi, 19 W. R., 335.) A person having previously to the passing of the Bengal 
Tenancy Act, been settled on certain land as a raiyat and tenapt by a trespasser, and 
having acquired no right of occupancy at the time of suit brought, was in 1888 sued in 
ejectment by the true owner, who had obtained possession of the land* from such 
trespasser through the Court on the 27th January 1886. Held^ that such person was a 
non-occupancy-raiyat within the meaning of s. 5, sub-section 2 of the Bengal Tenancy 
Act, and was protected from ejectment by that Act.— Mohima Chunder Shaha v. Hai;rar 
Praraamc, I. L. R., 17 Cal., 45, approved; Binad Lai Pakrashi v, Kalu Pramanik, 
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I. L. R., 20 Cal., 708. So a raiyat occupying and cultivating land for more than twelve 
years under a landlord who has no title to the land nevertheless acquires a right of 
occupancy. — (Zoolfuji v, Radhika Prosunno, I. I.. R. 3 Cal., 560.) But the tenant must 
be holding: bondjidesind must not be in collusion with the trespasser or the person under 
whom he holds, otherwise he would be treated a trespasser. The word **proja*^ does 
not define the status of a tenant. — (Kadarnath v. Sookoomari, 22 W. R., 398.) See sub- 
section 5, Rent. The defendants were cultivating- raiyats who had held certain land under 
Government for a period sufficient to give them a right of occupancy. The plaintiffs 
in a suit against Government succeeded in proving their title to the land. In a suit 
to eject the defendants as trespassers, inasmuch as they could have derived no title 
from Government, who had no title, and no relationship of landlord and tenant existed 
between them and the plaintiffs who had not recognised their right to cultivate the 
lands: Held that, under s. 3 (5) sp. 5 cL (2) and {3), of the Bengal Tenancy Act, the 
defendants were qccupancy raiyats and therefore not liable to ejectment, except for the 
reasons and on the conditions mentioned in the Act and no such reasons or conditions 
existed in this case. Liability to pay for cultivation ** of land by a person between 
whom and the proprietor of such land there is no relationship of landlord and tenant, is a* 
^ liability to pay rent \^ithin the meaning of the Bengal Tenancy Act. Clause 
(3), s. 3 of that Act is intended merely to define a raiyat in respect to a proprietor 
or tenure-holder, and to distinguish him from a tenant described as an under-raiyat. — 
Mohim Chandra Shaha -r?. Hazari, I. L R., 17 Cal., 45. ^ 

But for special contract This covers junglcboori tenants and quit rent-holders, 

and holders of ?iervice tenures. For meaning of M:ind,' see notes under subsection 5 
(Rent), and s. 20 post. According to the rulings of the High Court before the Bengal 
Land, Tenancy Act was passed. Act X of 1859 and Bengal Act 

VIII of 1869 did not apply to land let mainly for building 
purposes, or for bazars or ghatSy or for mining purposes Jadunath v. Schoene, Kilburn 
& Co.*, I. L. R. 9 Cal. 671 ; or for quarrying purposes ; or to lands let in towns for 
other fhan agricultural or horticultural purposes Ranigunge Coal Association v. 
Jadunath, I. L. R. 19 Cal. 489 ; Umrao^ Mahamad Lyli, 1 . L. R» 27 CaL 
205 ; see notes to section post. Under the definition of dilakhi raj dar 

holding land from a proprietor rent-free is a tenant.’* The term lakhirajdar 
is commonly applied (a) to owners of revenue-free lands, and (b) to holders 

of land granted rent-free by proprietors gr tenure- 
Lakhirajdar. holders. The former lakhirajdars are proprietors of estates, 

and the latter are tenants, for they are not entered in the 
Collector’s registers sRs owners of estates, and they would be bound to pay rent 
to the ’proprietors in whose estates the lands aie included, but for the special agreement 
with the proprietor or tenure-holder who granted the land rent-free. Lakhirajdars 
holding rent-free may also be trespassers, if they occupied the land rent-free without 
permission of the proprietor or tenure-holder and without any agreement, express or 
implied. Lakhirajdars who hold from proprietors or tenure-holders may be tenure- 
holders, under tenure-holders, or raiyats^ according as they fdl under any ong of the 

3 
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definitions of these terms in the Act, while those who hold from the Government free 
of land-revenue are proprietors.*’ 

Subsection ( 4 ) : Landlord In Act XVIII of 1873, section 3, clause 3, 
landholder '‘means the person to whom a tenant is liable to pay rent.^’ It 
seems that a proprietor is not necessarily a landlord nor mce versa^ and that 
‘ landlord ’ being a correlative of ‘ tenant ’ has as many grades in it as there may be 
in the ‘ tenant *. 

Subsection (6) : Rent: In Warren’s Blackstone, rents are described as in- 
corporeal property. It is worthy of remark that according to English law rent is some- 
thing issuing out of the thing demised, but differing from it in nature, and not part of the 
thing itself, for that would not be a reservation, but an exception. Thus a reservation 
to the owner of the land, of its vesture or herbage would not be good — See Sjnith's Law 
of Landlord and Tenant, 2nd ed., p. 115, and authorities there quoted. '' Rent is defined 
by Chief Baron Gilbert in his Treatise on Rents, p. 9, to be an annual return made by 
the tenant, either in labour, money or provisions in retribution for the land that passes, 
from which you will observe that, though rent is usually reserved in money, it need not 
be so ; or even in those other things mentioned by Gilbert, but which are only given 
as examples. It may, as is said by Lord Coke (i Inst. 142, a ), consist of spurs, horses, 
or other things, of that nature, or of services or manual labour ; as, to plough a certain 
number of acres for the landlord yearly.” (Woodfall, m.) In Coke upon Littleton ' 
142 a. of Rent Service, it is^said : “ The rent may as well be in delivery of hens, capons 
roses, spurs, bows, or any other profit that lies in render, ofiice, attendance, 
and such like, as in the payment of money.” Rent\x\ Act XVIII of* 1873 ‘‘means 
whatever is to be paid, delivered or rendered by a tenant on account of his 
holding, use, or occupation of land.” In the draft bill of the Rent Commission, 
the definition was rather profuse and defective. “ The definition of rent,” they reported, 

” presented some difficulty ^as opinions differ about what rent really is in India. 
We have endeavoured to express what w^e hope will be accepted as a reasonable view of 
the subject, and have defined rent to be ‘ whatever is payable or deliverable by a •tenure- 
holder, under- tenure-holder, or occupancy raiyat to the proprietor, tenure-holder or under- 
tenure-holder, possessing the interest immediately superior in the land held by him, in 
recognition and satisfaction of such superior interest ; or whatever is payable or deliverable 
as a return or cornpensation for the use or occupation of land or for any rights of pasturage, 
forest rights, fisheries, or the like.’ ” In Field’s Digest of the Rent Law, rent was defined 
to mean “whatever is periodically payable or deliverable, as a return or compensation 
fora tenure or under-tenure, or for the use or occupation of land, or for any lights of 
pasturage, forest rights, fisheries or the like.” It will be observW that, while under the 

definition of Act XVIII of 1873, service rendered for 

Lawfully payable or • r . i , , , 

deliverable. use or occupation of land would be rent, under the definition 

of this Act it would not be so. Whatever is payable or 
deliverable is rent under this Act, but not whatever is rendered. This, however, would 
not place the holder of a service-tenure beyond the category of a tenant, because in each 
ease the service required would be a matter of • special contract in li^u of rent^ and th® 
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words ** but for a special contract would be liable to pay rent in the definition of a 
tenant would apply to the holder of a service- tenure. Where, however, the original donee 
of a service -tenure ceases to do any service and pays in lieu a rent which his descendants 
continue to pay, the conditions of the tenure becomes altered from service to rent — (Rajah 
Mohendra v, Jokhu Sing, 19 W. R., 211 P. C. ). The mere fact of long possession of a 
service- tenure or no rent at all, again does not give the holder any exemption from the 
payment when the service is ncf longer required or performed — (Chundernath v» Bheem 
Sirdar, W. R. Sp., Act X, 37). The distinction between ‘ lawfully payable’’ and “lawfully 
recoverable “ in the sense in which some commentators have drawn it is absurd. The 
word “ payable” is only a correlative term to the word “recoverable,” and whatever is pay- 
able by the tenant is recoverable by the landlord. But the converse case is not true ; what- 
ever is recoverable by the lantllord may not be rent under this definition ; for instance, dak 
cesSf by contract. The true distinction therefore is wliatevpr is payable by the tenant to the 
landlorcf for use and occupation of land is ‘ rent ’and recoverable by the landlord under 
this Act, but whatever is recoverable by the landlord may not be ‘ rent ’ because it does 
not fall under the terms of this definition and is therefore not recoverable under the Act 
as rent. The obligations for payment or delivery must arise out of a lawful action. 
Whatever is therefore payable as damage, i, e. for torts or unlawful actions, would 
not be rent. Hence it has been held that a suit for damage for the occupation of land 
by the defendant without the consent of the plaintiff is not a suit for rent cognizable by 
the Revenue Court — (Bhoobun Mohun -z;. Chundernath, ij^W. R., 69; Kali Krishna 
Tagore zk lyzatunnisa, i C. W. N. Ixxviii. So a suit which is in reality a claim for 
compensation fi5r use and occupation of lands, cannot be described as a suit for arrears of 
rent— (Kishen Gopah;. Burnes, 1 . L, R„ 2 Cal., 374). It appears, ” observed Markby 
y., in this case, “ that the raiyat has in addition to the original 67 bighas and odd cottas 
of land, of which the nugdi portion of the tenure consisted, taken into his possession 
two bighas more. Now in suing 3 he tenant in respect of the rent of these two bighas, 
the landlord does not treat these two bighas as an addition to the major tenure held 
upon the same terms as the rest of the nugdi tenure. He chooses to plac^ on these two 
bighas a rent of Rs. 5, which is more than the rajte at which the nugdi tenure is assessed* 
It is not shown that the rent has ever been paid by the tenant. Ihe suit, therefore, 
in reality, so far as it relates to these two bighas is a suit to recover compensation for 
the use and occupation of those two bighas.” Damages on account of wanton destruc- 
tion of trees, though stipulated for in a kabuliyat cannot be claimed as rent— (Nobo 
Tarini v. Gray, 1 1 W. R., 7). Nor goats, straws and other articles due under a separate 
agreement unconnected with the question of rent (Bhabasundari v. Jynal Abdin, 8 W. R. 
393), But a stipulatioif to supply a number of mangoes yearly is one to pay part of the 
, rent in kind, and the value of the mangoes is realisabli^as rent 

Rent in kind, under the ‘Rent Law.— Nobo Tarini v. Gray, ii W. R.n^ ; a 

suit for the landlord’s share of the produce or its money is 
a suit for rent. — Bhabasundari v, Jynal Abdin, 8 W. R. 393 ; Prezuradston v* Madhu 
Sudan, 2 W. R. 15 F. B. ; W* R., F. B. 48; i Hay, 350 ; Marshall, 151 ; Luchman 
Prasad t». Hulashr, ti W. R, 151 ; Jamna Das v, Gansi Mian, 21 W. R. 124; Shonia 
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Mehta v. Rajani Blsvas, i C. W. N. 55. A stipulation to supply a number of 
mangoes yearly is one to pay part of the rent in kind, and the value of the mangoes 
is realisable as rent under the Rent Law. — Ib. So also under Act^VIII of 1869, B.C. 
— -(Mullick Amanut •v, Ukloo, 25 W. R., 140.) Collections of portions of the proceeds 
of sales from persons exposing their goods for sale in a hat and due under a farming 
lease are rent, because they are payable for the use of the land ;—Bangshodhur 
Mudhoy 21 W.' R. 383 ; Gaitri Dcbi Jhakondas, W. R., Sp., Act X, 78 & contra 

Savi V, Ishar Chandra, 20 W. R. ii6*; Certain payments which are not so much 
in the nature of cesses as of rent in kind and which were uniform, and had been paid 
by the raiyat from the beginning according to local custom, were held not to be illegal 
cesses but rent. — (Judhnarawan v, Juggeswar Dayal, 24 W. R., 4.) Abwabs are, 
however, unlawful (see s, 74, post and notes), and cannot be recovered as rent. If a 
raiyat, ,for the purpose of preventing disputes with his land* 
Abwabs. lord, agrees to make a definite payment to the landlord in 

addition to his rent, the additional payment cannot be treated 
as an illegal cess, for s. 3, Reg. V of 1812 rather favours such arrangements and 
provides for their being enforced.— (Scrajgunge Jute Company, Ld. v. Torabdee 
Akoond, 25 W. R., 252.) So a puvabee was held not to be in the nature of an 
abwab or illegal cess, but as part of the legal consideration for a contract,— (Juggodish 
ns. Turikulla Sircar, 24 W. R., 90.) So if a zemindar demand a cess over and above 
the original rent, and the raiyat consents and contracts to pay it, this demand and the 
old rent form a new rent tawfully claimable under the contract.— (Jeeatoollah i».Jugo- 
dindra Narain, 22 W. R., 12.) It is doubtful whether these decisions wilK hold good on 
the present law. See the whole question discussed under s. 74* Where simultaneously 
with the execution of a pottah, and tlie giving of a kabuliyat by the defendant, the 
defendant entered into a separate agyeement by which he undertook.to deliver to the 
plaintiff a certain number of goats, certain quantities of straw and other articles yearly, 
It was held that this was a special agreement wholly unconnected with the question of 
rent, and a suit for breach of the agreement was cognizable by the Small Cause Court.- 
(Bhobun Sundari Nawab Abdin, 8 W. R,, 393.) But if not barred by s. 74, are 
not these articles deliverable for uce and occupation of land and therefore rent ? 

Rent presupposes the relation of landlord and tenant. The thing payable 
Bva tenant to his.iancj- ^lehvcrablc must be paid or delivered by the tenant 

lord. 


to his landlord. A suit for dasturat is ’not, there- 
fore, a suit for rent and not cognizable under Act VIII 
of 1869, C.-(Ram Churan Torita Churan, 18 W. R., 343.) In this case 
Kemp, J., delivered the folloiving judgment: “The first, point for decision U 
whether dasturat is rent or not. » * » » i3 

G^ZV\ Z coWeetions granted by the Mahomedan 

Government. The decision of the late Sudder Court, which was referred to during 
the argument, ,s to be found at page 504 of the Decisions of 1854. The Court in a 
ju gment 0 a ew lines held that dasturai was not a cess, such as is prohibited by s. 
5 ^ .eg. 1 1 1 of j 793, but that the term ' seemed to imply a reservation of a certain 
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annual payment by the purchaser of the talook to the seller, the original proprietor 
of a small sum/ The Court did not hold that dasturat was rent. The letter of the 
Sadar Board of Revenue shows that dasturat was ‘never paid/ They were of opinion 
that the term seemed to imply a certain annual payment by the purchaser to the 
seller, the original proprietor of a small sum. * ♦ * * Wg concur with the Judge 
in holding that the relation of landlord and tenant as between the plaintiff and defen- 
dants is not made out, and fhat these suits are not cognizable under Act VIII of 
1869 (B. C.)’* A claim for huq-i-zemindari is not a claim for rent. — (Jowahur Laul 
Sultan Ali, 12 W. R.* 214.) By a deed between AsindB^B purchased from u 4 , 
fractional share of a purgunnah, the Government revenue payable on which was Rs. 43-12, 
and it was stipulated that B was to apply to the Collector for mutation ; and that until 
the mutation was completed, °he should pay the above quota of the Government revenue 
through A ; and that after mutation, the relation between A and B should be an in- 
dependent one. Heldf that the relation of landlord and tenant was not created by 
the deed,* and the quota of revenue payable by B under the deed is not rent. — (Golab 
Chundra Roy, i6th September 1862.) Though, as a general rule, a mortgagor and 
mortgagee do not stand in the relation of landlord and tenant, yet when the mortgagee 
executes a lease in favour of the mortgagor stipulating to pay him a certain amount 
annually as rent, he is, as far as the payment of that sum is concerned, a tenant of the 
mortgagor, and must be sued for any arrears of such rent under Act X of 1859.-— 
(Bishen Rup Dutt, 30th June 1864; Sp. W. R. Act X, 93,) B obtained a lease of 
certain lands from A agreeing thereunder to pay to A certain rental for the land, and 
also a sum of*Rs. 183, 6 annas 3 pies yearly to A's superior landlord, obtaining a 
receipt therefore. A sues B for the rent due to himself, and for the sum due to his 
superior landlord. Held that A was entitled to recover the sum due to his superior 
landlord as damages for breach of the contract and that the amount of such damages 
ought not to be taken as nominal *but should be assessed on the footing of the sum 
for which A might become liable to his superior landlord. The Court observed that 
‘ rent eannot be made payable as such to a third person.' — (Woodfall, 12th cd., 355 > 
Little, s. 346 ; Rutnessur v, Harrish Chander,^ I. L. R., ii Cal., 221.) But in Mahabat 
Ali V, Mahomed Faizullah (2 C. W. N.,«455), it was subsequently ruled that a sum 
payable by a patnidar on behalf of the zemindar to the Collector as cesses, and another 
payable to a third person as expenses for the maintenance of a masjtdy were sums 
payable for the use and occupation of land, and were, therefore, rent. The conflict bet- 
ween these two decisions was settled by a Full Bench in Basanta Kumari Debia v, Asuiosh 
Chakravarfti, ( 1 . L. R., 27 Cal., 67 ; 4 C. W. N., 3) in which it was decided that a 
suit by a landlord against a tenant for a certain sum of money payable by him out of 
the rent to a third person under assignment is one for rent and not for damages. In 
this case the assignee was not a party to the assignment and had not accepted it, 
which was regarded as showing that “ in the contemplation of the parties the money 
did not cease to be a part of the rent or recoverable as such/* So, where a lease had 
been executed by the plaintiffs in favour of the defendant at a fixed annual rent and 
the defendant under instructiort^ from the plaintiffs paid from time to time Government 
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revenue, cesses, expenses of litigation, &c, on their behalf and used to set off those sums 
against the rent due to them under the lease, it was held that on the expiry of the lease, 
the plaintiffs could not sue the defendant for an account, biit only for rent, if any was 
still due (Bhekdhan Lai v. Badhsingh Dndhayia, I. L, R., 27 Cal., 663). In 
Mansar v* Loknath Nath Rai (4 C. W. N., 10), it was held that a suit brought for 
rent by an assignee of a landlord against a tenant was still a suit for rent, and was, 
therefore, excluded from the jurisdiction of the Small* Cause Court. “The money 
was due as rent at the time of the assignment, and the assignment did not 
deprive it of that character, so far at all events as the tenant was concerned.” 
This view was adopted by the Full Bench in the case of {Srish Chandra v. Nachim 
Kazi, I. L. R., 27 Cal., 827 ; 4 C. W. N., 357 F. B.) but Banncrjce, J.^, dissented 
from it holding that where the landlord’s interest in the lanfl is not assigned along with 
the arrears of rent after they fell due, a suit by the assignee for the recovery of the same 
is a suit for ordinar)' debt. The full Bench decision w'as followed in Mohendra Nath 
Kalamori v. Kailash Chandra Dogra, 4 C. \V. N., 605, in which a second appeal in 
a suit brought by an assignee of arrears of rent was allowed, being held not to be barred 
under the provisions of s. 586 C. P. C. 

The nature of the ‘use’ or “ occupation ’’ or of ‘ land ’ has not been defined. 

Obviously, however, the use or occupation must be confined 

On aciount of the wseor 1 r. . 1 • 

occupation of land. l^he Class ot tenants specified in section 4 post, and not to any 

other classes of tenants, and the land must be such as held 
by a tenure-holder or raiyat* or under-tenure-liolder or under-raiyat. “ Land ” in this 
section docs not moreover include homestead land, or pasturage, or forest rights, or 
fisheries, or the like; sections 184 and 193 post provide for such classes of land. If ‘rent’ 
as defined in this section included rent for pasturage, &c., or for homestead, sections 182 
and 193 would have been redundant. Section i of Act V of 1867 C.) declares 

that “ in all Acts passed by the Lieutenant-Governor of Bengal after its commencement, 
the word ‘ land ’ shall include houses and buildings and corporeal hereditaments and 


tenements of any tenure, unless where there are words to exclude houses and buildings 
or to restrict the meaning to tenements of some particular tenure." I'hc Bengal 
Tenancy Act being an Act of the Governor- General in Council, this definition will not 
suit it; and the General Clauses’ Act I of 1868 does not define land, though immov- 
able property is defined, which “ includes lands, benefits to arise out of land and tilings 
attached to the eafth, or permanently fastened to anything attached to the earth." I'he 
draft Bill of the Rent commission, however, gave the following definition : “ Land 
includes woods and waters thereupon : when applied to land cultivated of held by a 
raiyat, it means land used or intended to be used for agricultural or horticultural pur- 
poses, or the like. In Chapter XVIII it means {a) tenures, under-tenures and holdings ; 
(b) land used or let to be used for agriculture, horticulture, pasture or other similar 
purposes, or for dwelling houses, manufactures or other similar buildings- 
and (c) rights of pasturage, forest rights, fisheries, and the like. Explanation'^ 
Bastu or homestead land is land used for agricultural purposes when it is occupied by 
a raiyat, and together with the land cultivated by such raiyat forms ^ single holding “ 
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The definition was abandoned. The nature of the use or occupation, or the nature of 
the land being not defined, unless the construction based upon sections 182 and 193 
(referred to above) be adopted, the use or occupation of land by erecting a house 
thereupon, or by holding a market, or by'digging a tank, would clearly fall under the 
definition here given. But the use of the house itself, or the tank itself, can only be 
by a straining of the language considered as use or occupation of land. That is, the 
rent of the site of the houses of tank, the erection or digging of which are only different 
modes of using the land where they arc situate, would be rent under this definition, 
but not the rent of the house itself, as in the case of a lodger or the rent of the tank 
itself, as in the case of a fisherman who rents it for the purpose of fishing. There 
were contradictory decisions under the old law as to what ‘ land * under Act X of 1859 
or Act VIII of 1869 B. C. meant, it was, latterly held, that the word *Mand in 
Act X, 1859, or Act VIII of 1869 (B. C.) means agricultural or horticultural land, 
and that the provisions of the Rent Law do not apply to a suit for arrears of rent, 
where the land is occupied for the purpose of building and not agriculturally. — (In the 
matter of Bromomoyec Bewa, 14 W. R., 252, per L. S. Jackson, J.) Lands used for 
other purposes than for purposes of agriculture and horticulture are not the subject of 
legislation in Act X of 1859 or Act VIII of 1869 (B. C.). — (Stalkart v, Mudun 
Mohan, 17 W. R., 441 ; 9 B. L. R., 97 ; Ramdhun v. Haradhan, 12 W. R., 404; 
Kalee Mohan v, Kalee Kista, ii W. R., 183; 2 B. L. R., App. 39; Church Ram 

Tanoo, Id., S 47 » 9 R* L* i Ranee Svvarnamayi v, Blumhardt, 9 W. R., 151 ; 

Puma Chunder v, Sadut Ali, 2 C. L. R.) In th Full Bench decision in Ranee Durga 
Sundari v, Bi6i Omedunnessa (18 VV. R, 235, F. B. ; 17 W. R., 151), the Court 
held that lands used for building purposes were not the subject of legislation in Act 
X of 1859 or Act VIII (B. C.) of 1869. Couch, C. J., observed : But I think that 

in determining what is the meaning of ' land ’ and ‘ holding land ' in Act X, we must 
look at all the provisions of the Act. It may be assumed that it was not intended 
that orte part of it should apply to one kind of land, and another part to another, and 
•that land in s. 23 should have a different meaning from what it has in other sections. 
The Deputy Collector says with truth that it is extremely difficult to apply to bazar 
lands occupied merely as building ground the provisions of s. 17 which are manifestly 
intended to be applied to the rent of lands used for agricultural purposes. And these 
are not the only provisioiij? in the Act of which that may be said. Section 112 and the 
following sectic^ps can only apply to land used for cultivation. The intention of the 
Legislature is to be deduced from the whole Act, and a construction which makes the 
whole of it consistent to be preferred. I think this is the ground of the decisions in this 
Court that lands used for building purposes are not liable to enhancement under Act X of 
1859.’' It is worth while to note that Mr. Justice Dwarka Nath Mitter dissented from 
this view but was over-ruled. Since the Full Bench decision, it has been held, that a 
suit for arrears of rent on account of land used for building purposes is cognizable by 
the Mofu^il Courts of Small Causes.— ^(Peary Bewa v. Nukoor, 19 W. R., 398 ; Gokul 
Chand v. Mosahroo, 21 W. R., 5). In a suit for rent of land, where the principal 
subject of the entire occupation is basin land, the residue (if any) of the holding, being 
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Recoverable under any 
enactment as rent. 


merely subordinate, the Small Cause Court has jurisdiction. Bilt when the principal 
subject is agricultural land, the building or buildings being more accessories thereto, 
the Small Cause Court will have no jurisdiction— (Musst. Ranee Ch^ndewari 2^. Gheena 
Panday, 24 W. R., 152). But a suit for arrears of rent at an enhanced rate in respect 
of land situated in a town, and upon which either a house or shop stands, is not a suit 
for rent within the meaning of s. 6, Act XI of 1865, and is maintainable in the Ordinary 
Civil Courts, and not in the Small Cause Court. — (Joy Kishore v. Nubee Buksh, 17 
W. R., 175 )- 

The words '"recoverable &:c.*’ refer to Road and Public Work Cesses 
payable under Act XI (B. C.) of 1880 (s. 47), and Embank- 
ment Cess payable under Act II (B. C.) of 1882 (s. 74) 
and Survey Cess payable under Act V (B. C. )ofi875 
(s. 38). A registered lease granted for building purposes and for establishing 
a coal depot does not conic within the purview of the Bengal Tenancy Act, 
not being a lease for agricultural or horticultural purposes. The limitation ap- 
plicable to a suit for the rent reserved in such a lease is that prescribed by Art. 116 
of the Limitation Act. — (Raniganj Coal Association, Limited v. Judoonath Ghosh, 
I. L, R., 19 Cal. 489). Dak Cc.ss is not recoverable as rent under the D 4 k Act (see 
Act XIV of 1866, and Act VIII of 1862, B. C.) ; but if there be a contract for its 
payment between the zemindar and any person holding under him, s. 12 of Act VIII 
(B. C.) of 1862 saves it. ^till the contract would not make the cess to be rent, and 
claim for it would be cognizable by the Small Cause Court. Moreover that section 
saves only a contract between tlie zemindar and an under-tenant, but rfot between an 
under-tenant or raiyat. As, however, DAk Cess is not an abwab, s. 74 of this Act 
will, be no bar to its recovery, the ordinary laws of contract protecting it. (See notes 
under s. 74.) Cesses, though recoverable as rent under the provisions of the Cess Act, 
are yet not rent, as they are not payable for the occupation of land under the terms 
of the 2nd para of Subsect.on (5), they arc only included under the term pent in 
sections 53 to C8, 72 to 75 and Chapter XII and section III of this Act. So also for# 
the purposes of s. 153 of this Act, —Mohesh Chandra v. Umatara, I. L. R. 16 Cal., 
638 1 Rajani Kanta v. Jagissar, 1 . L. R. 20 Cal., 254; similarly it has been held that 
a decree for arrears of cess is a decree for rent and s. 174 applies. — Kishori Mohan v* 
Sarada Mani, C. W. N. 30. Patwaris' dues are of course not rent, and, therefore, 
cannot be recovered under the provisions of this Act, but they are recoverable by the 
same processes as arrears of public revenue under sec. 36 of Reg. XII of 1817. Dak 
cess is also not rent. Under sec. 12 of the Zemindari D&k Act, VIII, B. C., of 1862, 
contracts or engagements for the payment of dak cess may be ntkde by any zemindar 
with any person holding under him (see Saroda Sundari Dehya v. Uma Charan Sarkar, 
3 W. R., S. C. Ref., 17 ; Bissondth Sarkar v. Sarnamayi, 
Dak cess. 4 W. R., 6; Rakhal Das Mtikhurji v. Sarnamayi^ 6 

W. R., 100) ; but this would not appear to make dak cess 
rent, or recoverable as such. \n Watson v. Srikrishna Bhumik (L L. R., 21 C^., 

132), however, it has been held there where dak cess is claimed under the contract by 
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which rent is payable, it must be regarded as rent, because it is claimed practically as 
part of the rent. Chaukidari tax, would not seem to come within the definition of rent, 
but in AhsanUrllah Tirtha Bashini (I. I.. R,, 22 Cab, 680), which was a suit for 
arrears of chaukidari tax, payable by patnidar m\Ao,v paini settlement, it was 
held that the amount for which he was thus liable was rent. Interest is not rent within 
the meaning of the term as defined in this Act (Kailash Chandra De v* Tarak Nath 
Mandal, I. L. R. 25 Cal., 57i)t 

For the purposes of Acts VIII of 1869 B. C. & X of 1859 rent comes within the terms 
** property," & '‘movable property." — (Mohesh Chundra v. Guru Prosad, 13 W. R. 
401). 

Subseotion (0) : Pay and payable. — ^This is taken from Kissen Gopal Marwar 
V. Burnes, L L. R., 2 Cal.,* 374. "Now the word rerit undoubtedly includes both 
rent in kind and rent in money. But the word paid does at first sight suggest rent 
reserved in money. But jvhen we turn to section 2, Act VIII of 1869 (B, C.)^ it is 
clear from that, that the Legislature did not use the word paid in reference to rent 
reserved in money only, because in section 2, wc find the expression, ' if the rent is 
payable in kind,’ thereby clearly showing that the Legislature at any rate considered that 
the word paid or payable was a proper expression for the proportionate produce which 
have to be delivered in kind, or a bhaoU tenure," per M^rkby, J, 

Subsection (7) : Tenure See notes under s. 5 (post). 

Subsection (8) : Permanent Tenure : — Read with sections n and 10 of the 
Act and also with sections 12 to 17. Hence a permanent tenure is not only heritable but 
transferable under the Act. This, however, is not always the case, e,g., aghatwali 
tenure is permanent but not transferable. See, however, section 181. Besides section 
II gives only the incidents of a permanent tenure, while heritableness goes with its 
definition.— The word ‘taluk’ imports a pfimaiient. 

Taluk, what it means. ijiJ andr-^ " As to][the meaning of the word taluk," says Markby 
, J,, "It has been said before, and we also say again, that 

primd facie the word ‘taluk’ does import a permanent tenure, if there be nothing 
either in the surrounding circumstances, or in the instrument itself, which creates the 
• interest to show that it was intended to be otherwise ; and when we find that the chitta 
relating to this land describes the land as a taluk, we think, in the absence of evidence 
to the contrary, we ought to presume that that was a perntanent interest. We must 
also bear in mind that that was a document drawn up under the provisions of clause 
I, section 9, Regulation VI I of 1822, and the revenue officer, who was responsible 
for that document, was bound to put a proper description of the tenure in the docu- 
ment, and he considered that he had sufficiently described the tenure when he called 
it a taluk. That document is by the express words of that section declared to be an 
evidence available for the purpose of proving the title of the persons claiming tenures 
in the lands in question "-^KristO Chundra t). Meer Sufdur Ali, 22 W. R., 326). Th^ 
^ word taluk, or correctly taluq, is derived from the Arabic 

word, *alaqu€' which signifies to hang from, to depend 
upon ; alaqtie , also means a leech, which hangs from the body to whicii 



26 


BENGAL TENANCY ACT. 


[chap. I. 


it has attached itself, and has another quality said to have befongfcd also to the 
taluqdar, and means connexion and dependence. In Upper India, taluk was depen- 
dent upon, and subordinate to, the Sovereign. In Bengal, tahtk was subordinate 
to the zemindari but not always. The larger tahiqdan were huzuri, i, e,, they were 
immediately under the Supreme Government to which they paid their revenue direct, 
while the smaller ones were mukiivari or specified, i, <?., in the sanad of the zemindars, 
through whom they paid their revenue. In the North-Western Provinces the taluqdar 
was superior and the zemindar inferior. The reverse was the case in Bengal : The 
taluqdar was sulxirdinate to the zemindar, where any relation existed between them. 
Some large taluqdars indeed paid their revenue direct to Government and were in- 
dependent of the zemindar, but in no case was the zemindar subordinate to the taluq- 
dars. There arc in the Lower Provinces of Bengal a variety of tenures held under 
the zemindars and known by different names, in different districts. Sec notes under 
sections 5 and 1 1 of the Act. The most important of these tgnures arc taluqs. Some 
of these have existed from before the permanent settlement (sec sections 6, ^ and 8 
of Regulation VIII of 1793), and arc known by the general term of Shikimi or depen- 
dent taluks. F’atni talulcs constitute anotlicr important class of subordinate tenures. 
See Regulation VIII of 1819 and notes. Taluqs of both these classes are inheritable 
and transferable by sale or otherwise. Taluqs and similar tenures created since the 
time of the permanent settlement and held immediately of the proprietors of estates 
may be protected by registration from avoidance by a sale for arrears of revenue. 
Taluks created since the permanent settlement arc usually founded on the patni prin- 
ciple, and not on the principle of shikmi taluq. , 

They are tenures granted in perpetuity. Mokurari 
Mokurari tenures are those granted at a IfiTeJ rent not li^^^ to enhance- 


ment, ''Generally speaking, hd^^cver,’* says Mr. Field in 
hhr Introduction to the Regulations, ^'thc two conditions are 
now found combined, and where the term is in perpetuity, the rent is fixed fos ever. 
These tenures, though not called taluqs, differ little in their incidents therefromt They 
are transferable and inheritable, and maybe protected by registration from the effects 
of a revenue sale. Many tenures, the incidents of which were not exactly defined when^ 
t ey were created, have become istemrari and fnoktirari by custom instead of by 

legislation Being allowiKi to descend from father to son without opposition, they have 
come to be regarded as ‘stemrari more specially after one or two transfers and devo- 
lution by inhentancc upon the heirs of the transferee. The law declares that, where 

the rent has not been changed since the permanent settlement, it cannot be enhanced 

and here also a statutory presumption has been brought in to facilitate the means of 

^ Arti2 iT oTMr Tld- 

Article 18 of Mr. Field s Digest runs to the following effect ^ 

heritab?e some are transferable, others are non -transferable ; some are 

tab e others are non-mhentable. A tenure may be made transferable or heritable 
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(2) by contract (L. R. 4 I. A., 223 ; Marsh, 330 ; 9 W.'R., 65 ,* 19 W. R., 141) ; of 

(3) custom ; or 

(4) by the cour^ of dealing therewith (1 W. R., 153; 10 Moo. In. Apt, tgi ; 11 
Moo. In. Ap., 433 ; 12 Moo. In. Ap., 263 ; 14 Moo. In. Ap., 247 ; L. R., 4 I. A., 223 ; 
24 W. R., 176; 7 B. L. R., 211). 

Whether any particular tenure has, or has not been made transferable or 
heritable by contract or custom, or the course of dealing therewith, is a question to be 
decided upon relevant evidence by the Court having jurisdiction. Explanation /. — A 
tenure may be transferable without being mokurari or held at a fixed rent : and a tenure 
may be mokurari or held j.t a fixed rent without being transferable (i W. R., 5.) 
Explanation //. — A tenure may be transferable without being heritable : and 
a tenure may be lieritable without being transferable. (Marsh, iigt Reg. XXIX 
of 181^, s. 2). Explanation ///. — A tenure may be istemrari or permanent with- 
out being transferable : and a tenure may be transferable without being istemrari (Marsh, 

1 17: 6 B. L. R., 652). Explanation /V. — A mokurari istemrari tenure shall be. 
presumed to be heritable.” (3 B. L. R., 226 ; 5 B. L. R., 652). 

Permanent by Law. As putni tenures under Regulations VIII of 1819, 

section 3, cl. I. See also notes under sections 5 and 6 /fost 

A mokurari istemrari holding is a perpetual (hereditary) holding at a fixed jumma 

Permanent by Contract or -(Munrunjun Rajah Lilanund, 3 W. R., 84 ; 4 R- J- P. Jv 
course of dealing. 461). GhatwalU tenures are perpetual holdings subject to 

the condition of service — (Rajah Lilanund v. Thakoor Munrunjun, 5 W. R., loi) 
In this decision*the meaning of the term istemrari was discussed, ” I think,” observes 
G. Campbell, J., ‘Uhat there can be no doubt whatever that the proper and correct 
meaning of the word * istemrari ’ is ' perpctiml..* The decision of 1853, page 654, on 
which the petitioners rely, says that in ‘ lexicography ' that is the meaning; so does 
Wilson^s Glossary put forward by petitioners. Still, however clear the meaning of the 
word, 'and however strong rny own opinion that, in the ordinary transactions of the 
country* the term istemrari is understood to mean perpetual for ever, and not for life 
only, it might have required consideration if it had been shown to be the settled law of 
the Courts, that the term istemrari is held to be as artificial and customary, as distin 
guished from its lexicographical meaning, and so to import a life tenure only, and not a 
perpetual tenure. Now the whole, that is to be said on this point, seems to be contained 
in the restune in the judgment of i853 (Musst. Amcrunnesa, appellant) relied on by 
the petitioners. From this it appears that there had been two decisions in which 
iste^nrari mokurari grants had been set aside by a majority as not hereditary and 
another case in which the judges unanimously held the other way, considering that the 
intent of the parties was to create by the disputed words a perpetual hereditary holding. 

It was also noted that in the Regulations of 1793 and 1815, the words were taken to 
import perpetuity for ever. The result was that in 1853, the judges did not think 
it necessary to decide that the words always meant’ either * perpetual for ever * or * for . 
life * only but deemed it most proper to look to the true intent and meaning of the parties 
as shown both by their acts as well as their w'ritings, and the case was decided on that 



28 


BENGAL TENANCY ACT. 


[chap. 

evidence, I should" probably be by no means disposed to dissent from such a view, 
and if we had decided this case on the ground that, tsiemrari meaning perpetual, no 
evidence io show that the parlies did not use jt in that sense w^s to be Admitted, I 
should on the decision of 1833 have admitted a review. But we by no means held any 
thing of the kind. We simply remarked on the use of the word istemrari as among 
other things, tending to show the status of the ghatwals in the last century, and we 
translated the word ‘ perpetual * which a reference to Imy dictionary shows to be the 
correct translation. Richardson gives istemrari (from marrn) proceeding, going on, 
preserving, being rendered perpetual (rent), and istemrari^ ‘perpetual/ 1 his case went 
up in appeal to the Privy Council, and their Lordships observed : The words mokurari 
istemrari are used, and although it may be doubtful whether they mean permanent 
during the life of the person to whom they were granted, or permanent as regards 
hereditary descent, their Lordships are of opinion that, coupling those words with the 
usage, the tenures were hereditary*^ — (13 B. L. R., 124). So it has been held that in 
,the absence of any evidence to show that a grant was for life only, the words ^ fnokurari 
istemrari * are sufiicient to make it hcreditar}’ — (Lukhoo Koer v* Kai Hari Krisna, 12 
W. R,, 3 ; 3 B. L. R., A. C., 226). The use of the word “istemrari** in describinga patta 
shows an intention that the lease shall be perpetual and implies its hereditary cliaracter,** 
— (Karoonakur Mahotco Niladhro Chowdhry, 14 W. R., 107 ] 5 B. L. R., 632). And 

the use of any particular form’ of words is not necessary to convey 7nokurari mourasi 
right— (Unnoda Prosad Chundra Sekhur, 7 W. R., 394 ; Asfur Mundlc v. Amecn 
Mundle, 8 W. R., 502 : Koylash Chundra v. Hcera Lall Seal, 10 W, R., 403), The 
word mokurari'^ says Mr. Justice Glover in the first of these enses, “does not occur in the 
patta, but it is not absolutely necessary that any particular form of words should be used in 
conveying rights to hold at fixed rates, and taking the nature of the lease, e,f for 
building purposes, the position of the parties, and the circumstances under which the 
contract was made, into consideration, wc cannot say that the Judge has placed on the 
patta a construction that it cannot legally bear.’* Similarly their I^ordships, the ‘Privy 
Council Judges, observed in the case of Baboo Dhunput v. Gooman, 9 W, R.* P. C., 
3: “Their Lordships cannot accede JLO the argument that patta must primd facie 
be assumed to give a hereditary interest, though it contains no words of inheritance. 
They do not think that the case cited from Morton’s Decisions, still less that of 
freeman v. Farlie, is any authority for such a proposition. Patta, as may be seen 
by referring onfy to Act X of 1859, is a generic term, which embraces every kind of 
between a zemindar and his under-tenants or raiyats. Nor can it be 
disputed that the expressions here wanting are ordinarily used in the grant of a perpe- 
tual tenure. ^ ^ But the facts already stated afford incontestable proof that, 

ever since the death of Augham Sing, the hereditary character of his sub-tenure has 
been recognised by the successive zemindars. There is also evidence which is not 
contradicted that some of them have recognised its transferable nature. This evidence 
affords ample grounds for inferring ‘either that the tenure was always intended to be 
hereditary, although not so expressed in the patta, or that if the original grant were 
limited, as was suggested, to the life of Augham Sing, his tenure has, by some subset 
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quent grant, become hereditary and transferable. And upon the proof here given of 
long uninterrupted enjoyment, accompanied by the recognition of the hereditary and 
transferable character, it is almost impossible to suppose that a suit by the zemindar 
in the Civil Court to disturb the possession of the respondent could not be succesrfuHy 
resisted. The case of Joba Sing (4 S. D. A, Rep , 271) is an authority for the pro* 
position that evidence of this kind will supply the want of the words ‘ from 
generation to generation’ in* the patta, which is the foundation of such a title/’ 
Where the lease contained no words importing an hereditary character and 
simply said tamyad mokurari, it was held to have the effect of being hereditary on 
the ground that the period^ of its continuance was not dependent on the life of any 
party, whether lessor or lessee, but on the continuance of the superior tenure.*- 
(Babu Lekhraj v. Kanhya*Sing, 17 W. R., 484.) Now with regard to the lease,” 
observed Loch, J., ‘ ' we find that there is no mention therein of the period for which 
Choonee Lai's n^oknrari was to exist He speaks of the possibility of the Government 
making a fresh settlement with him at an enhanced rent. He does not apparently 
contemplate such a thing as a fresh settlement being made with any other person ; 
and liaving this belief in his mind, he lets the land to Nirput Sing in ticca, which 
ticca is to last as long as his mokurari lasts. I think no valid objection can be raised 
as to the hereditary nature of this lease merely from its being called a iicca^ or from 
its comprising terms whicli are^n use in ordinary ticcas, such, for instance, as a prohibit 
tion to cut trees, as a power to the lessor to re-enter on failure of payment of rent; as the 
prohibition for the resumption of rent-free lands, &c., for^such terms are common to 
most leases, •and their introduction cannot, I think, be said to indicate that the lease 
was merely for a term of years. The terms arc used for the protection of the property 
.and the rights of the lessor. No term is fixed in the lease, — so long as the mokurari 
lasts, so long is the ticca to last. Ng word, such as moarasi, is to be found in the 
lease. But we think on a full consideration of the lease that, though it 

contains no word importing an hereditary character, yet it has the effect of being 
hereditary, for the period of its continuance is not dependent on the life of any party 
whether lessor or lessee, but on the continuance of the superior tenure/' Compare 19 
W. R., 141 (P. C.). It has been, on the other hand, held that where there are no 
words in a lease extending its provisions to other parties beyond the lessee, its terms 
must be interpreted as applicable to the lessee only, unless the Court is able, from the 
conduct of the parties and the surrounding circumstances, to eome to a different 
conclusion. — (Lekhraj v* Kanhya Sing, 14 W. R., 262, cited above.) Where a lease 
contains a condition whereby the lessor agrees not to pul an end to the mokurari 
tenure of his lessee except on the occurrence of a fresh settlement on the part of the 
Goverment, it docs not follow that the lessor intends to constitute a hereditary lease 
if no Government settlement takes place. — {Ib) In such a case a lessor's right to 
re-enter arises on the death of the lessee, but if the representatives of the lessee have 
been allowed to hold over by the heirs of the lessor to whom they have paid rent, the 
cause of action to a purchaser pf the lessor's rights and interests ari^e on thp refusal 
of the lessee's representative to permit them* to rc-onter/'*-(/i.) This case wept up 
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in appeal to the Privy Council, and their Lordships held that the rule of construction 
that a grant made to a man for an indefinite term enures only for the life of the 
grantee and passes no interest to his heirs, does not apply in cas^s where the term 
can be definitely ascertained by reference to the interest which the grantor himself has 
in the property, and which the grant purports to convey. — (L L. R., 3 Cal., 210). In 
1798 a mokurari patta of a portion of a zemindari was granted to A at a consolidated 
jama of Rs. 6 for the term of four years, and an ifniform rent of Rs. 25 from the 
expiration of that period to be paid year after year. The patta provided that the 
mokuraridar should make improvements ; that profits arising therefrom should belong 
to him and not to the grantor ; and that he should not dispose of any portion of the land 
granted without the permission of the grantor. No words of inheritance were used 
in the grant. The grantee died in 1875, when the heirs of the grantor sued to recover 
possession of the estate from the heirs and assigns of / 4 . The defendants contended 
that the grant was transferable and hereditary, that A, his heirs an^ assigns, were 
entitled to it in perpetuity. It was held that the grant was for the life of A only and 
not In perpetuity, and that the use of the word mokurari alone in a lease raises no 
presumption that the tenure was intended to be hereditary, (Govt, of Bcng.al v, Jafir 
Hossem Khan, 5 Moo, 1 . A. 467 ; Parameswar Protab Sing v. Padma Nanda Sing, 
1 . L. R. 15 Cal. 342) and therefore in order to decide whe(Jier a mokurari lease is 
hereditary, the Court must consider the other terms of tke instrument under which it 
is granted, the circumstances under which it was made, and the intention of the parties. 
— (Shoo Persad Sing v. Kali Das Sing, 1 . L. R., 5 Cal. 543, and in appeal, 1 . L. R., 
8 Cal., 664.) The words is'temrari- mokurari in potta-granting land do not' of themselves 
denote that the estate granted is an estate of inheritance. Not that such an estate can- 
not be so granted unless, in addition to the above w’ords, such expressions as “ ba 
farzandan” or "naslan bab naslan ” or similar terms are used. Without the latter, the 
other terms of the instrument, the circumstances under which it has been made, or the 
conduct of the parties, may show the intention with sufficient certainty to enable the 
Courts to pronounce the grant to be perpetual ; the above words not being inconsistent 
therewith, though not themselves impartiijg it. //cW, accordingly that where the words 
“mokurari istemrari ” were used in connection with a grant in a potta (as it was also 
held in atiothcr case where the instrument W'as termed “ mokurari ijara potta ’’) that 
the question was whethci the intention of the parties that the grant should be perpetual 
had, or had not, hecn shown with sufficient certainty in any other way, (?. g., by the 
other terms, by the objects, or circumstances of the grant or by the acts of the parties ; 
.and held th.at in the present case the intention was not shown. — (Tulshi Pershad v. 
Ram Narain, T. L. R., 12 Cal., 117 ; .sec Beni Prosad v. Dudh Nath, I. L. R 27 Cal. 
15^ > 4 C. W. N. 274.) Parties holding a permanent settlement from the Government 
cannot question the validity of a mokurari potta previously gnanted by themselves when 
they held the property under a temporary settlement.— (Kazi Abdool Manna «. Baroda 
Kant Banerji, 15 W. R., 394.) The effect of a solenama ccwifirming the rent of a tenure 
on the part of the manager of ancestral property, and agreeing that it shall not be 
enhanced, was held to create a mourasi mokurari tenure at a fixed rent.— (Bhobun 
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Mohini v. Dhonaye Karigur, 15 W. R., 434.) Alienations mac^ by Hindu widows of 
shares of an estate held as a hereditary mokurari tenure can only be contested by 
reversionary heirs and other persons having some interest in the estate; it is not open 
to the zemindar or superior landlord to object to such alienations. If the reversionary 
heirs make no arrangement for the due payment of the mokurari rent, the only right 
which the zemindar has is to sue them for arrears and then to cause the sale of the 
tenure^ if necessary, in execution of decree, but not to take kh^s possession of it by 
force.” — (Ramdhun Shaha v Rajah Raj Kisto Sing Bahadoor, 18 W. R., 406.) When 
a party who makes a mokurari grant has enough in him to feed that grant — /. e,, to 
make it substantial and valid, he cannot in a Court of Equity be allowed afterwards 
to deny its efficacy. — Syed Ameer Ali v Heera Sing, 20 W. R., 291.) So a mokuraridar, 
who has got his lease from •the members of a joint Hindu family who are in actual 
possession and managing the joint property, cannot be rejected or interfered with by 
anothei^member, not in possession, unless it can be shown that he has acted dishonestly. 
(Poshun Ram v. Bhowanee Deen, 24 W. R., 318.) Where a Hindu father 
created a mokurari tenure within his zemindari in favour of his illegitimate 
daughter by a Mahon^edan lady, and the lawful widows of the father 
sought to resume the tenure on the death of the illegitimate daughter without heirs, 
it was held that the mokurari tenure granted in perpetuity could not be resumed — 
(Mirza Himmut Bahadoor v. R^ni Surat Koer, 15 W. R., 549.) This case went up in 
appeal to the Privy Council, and their Lordships said : ** The grant was clearly intended 
to create an absolute and hereditary mokurari tenure irfasmuch as it contains the 
essential wordj^, ^ generation to generation, * which in documents of that kind have 
always been considered to have that effect ; and their Lordships do not find in the 
particular document any special terms which would distinguish it from a grant of an 
ordinary moktiran istemrari tenure. * * ^ It has been argued, however, that this 
mokura^ not being an independent zemindari, but being carved out of a zemindari, 
stands upon a peculiar footing, and that, upon the failure of heirs, the zemindar takes by 
right of reversion, or, if not strictly by right of reversion, that the tenure escheats to him 
as the superior lord rather than to the Crown. The mokurari was clearly an ajbsolute 
interest. It was also an alienable interest.* It might have been seized and sold, 
as Mr. Doyne has shown, under Act X of 1859, even in a suit for rent. It could not 
have been forfeited for the non-payment of rent, for in such a case the zemindar could 
only have caused it to be seized, put up for sale, and sold to the highest bidder. It is, there- 
fore, property which, like that in the case above cited, might have passed to any purchaser, 
whatever his nationality, or by whatever law he was to be governed. It cannot, their 
Lordships think, be successfully argued that, having so passed, the estate would have* 
determined upon the death of Shurfoonnesa (supposing it had been sold in her lifetime) 
without heirs ; for the grant contains no provision for the lessee of the estate created 
in such event. There seems therefore to be no ground for saying that the lands have 
reverted in the proper sense of the term to the zemindar ; and the only question 
whether, on the failure of heirs of the last possession, he is entitled to take a tenure 
subordinate to and carved out of his zemindari by escheat. Their Lordships are pf 
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opinion that there is,no authority upon which the power of taking by escheat can be 
attributed to the zemindar. The principles of English feudal law are clearly 
inapplicable to a Hindu zemindar. On the other hand it is clear^that if the zemindar 
has no such right, the general right of the Crown subsists and must prevail ” 
—(I. L. R., I Cal.i 391O Compare, however, the proviso of section 26 of this 
Act. A Court is not bound as a matter of law to presume that a tenure is a permanent 
one merely from the fact of long possession of the lands. — Nabin v. Madan, I. L. R. 
7 Cal. 697. Long and continued possession at a low and unraised rent is not sufficient 
to suggest the inference that an agreement had been made 'between the parties that 
the tenant should hold a permanent tenure. — Secretary of States for India v. Luchmeswar 
Sing, I. L. R. 16 Cal., 223. On the other hand, continuous payment of rent ’for a 
hundred years has been held to give rise to a presumption ^hat the tenant held under 
a mourasi title. — Braja Nath v. Lukhi Narayan, 7 B. L. R. 211, and possession for 
nearly a hundred years at presumably a fixed rent, to justify the conclusion tliat the 
tenant had a permanent and transferable Interest in his tenure. — Dunne v, Nabo 
Krishna, I. L. R. 17 Cal. 144. A grant of a village for maintenance is prima facie 
resumable on the death of the grantee. — Beni Prasad v, Dudhnath, 4 C. W. N., 274 ; 
I. L. R. 27 Cal. 156; Rameswar Buksh v. Arjun, L. R. 28 I. A. i. 

For other notes, see sections 5, and 10 to 14, and 182, post. 

Permanent by Custom. See section 1 83 and notes pqfi. 

Subsection (9) : Etolding. — The term "holding,” though apparently limited 
by this definition to a parcel or parcels of land held by a rai^at, includes 
also a parcel or parcels of land held by an under-raiyat. In section 121 crops of an 
under -raiy at' s " holding ” are referred to as being liable to distraint. An under-raiyat’s 
"holding” is also mentioned in section 113, as amended by Bengal Act III of 1898. 
The term “ parcel or parcels ” in this definition means an entire parcel or entire 

parcels, and is not intended to include an undivided fcactional 
Shares in holding. share in a parcel or parcels of land. Undivided shares in 

parcels of land cannot constitute distinct "holdings” 
within the meaning of this Act.— -(Hari Churan v. Raja Ranjit Sing, i C. W. N. 
S 2 t ; Haridcb v. Janmuddin, 2 C. W. N. 688). A raiyati holding which, 
according to the definition of raiyat in section 5, sub-section (2), means land 
occupied by raiyat for the purpose of cultivation, can ordinarily be held only in its 
entirety and the cultivation of an undivided fractional share of a parcel of land 
would ordinarily be meaningless. — Hari Churan v. Raja Ranjit Sing, i C. W. N. 
521. An agreement by a tenant with one of several joint landlords to pay his share of 
the rent separately does not constitute a separate tenancy ^nder him. The term 
" holding ” means an entire holding. — Baidyanath v. Sheik Jhin, 2 C. W. N. 
44. 

Subsection ( 10 ) : Village.— The Thahbttst or demarcation of villages pre- 
paratory to survey was conducted by a Civil Officer called Supt. of Survey, aided 
by a staff of Dy. Collector and Amins, who marked the boundaries of villages by 
mud pillars {thaks) which were built at certain distances. He prepared rough maps. 
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on the scale of 16 inches to the mile> of boundaries of Mouzahs (villages) and estates, 
which are known as thakbust maps as aids. The Revenue Surveyors then prepared 
accurate scientific rryips, on the scale of 4 inches to the mile, showing the boundaries 
of villages (rnouzahs), but not estates {mafials)^ and these maps arc to be found in the 
Offices of Collectors and the Surveyor General. — Board's Rules, Vol. i, pp. 313 
and 317. 

Revenue survey village maps have been prepared for all the territories under the 
administration of the Lt. -Governor of Bengal, with the exception of Jimgal Mahals 
of Midnapore, parts of Darjeeling, parts of Sonthal Parganas, the Tributary mahals 
of Orissa, Hazaribagh, R^jnehi, Palamau and Singbhum Districts, part of Man- 
bhum, the Tributary Mahals of Chota Nagpur, the hilly parts of Chittagong Hill- 
tracts and parts of the present Jalpaiguri District. 


Procedure where reve- 
nue-survey maps ar^ out 
of date. 


With regard to Cadastral surveys and Records -of - 
rights under Chapter X- of this Act, the Government 
rules direct that— 


Where there is a considerable difference between the boundary according to the 
revenue -survc}^ map and the existing boundary of the village as ascertained by the 
Revenue Officer, the latter shall be followed for the purposes of the map and record ; 
but the boundary of the revenue-survey map shall also be marked on the new village 
map. — App. VI. Chapter VI, rule 4(c). 

The same rules empower Ruvunue Officers appointed 
Proccdiirc \vhcr<f no rc- under the designation of Settlement Officers to determine 

v*nue-survcy maps have 

been prepared. (after such local- inquiry as they may consider necessary, 

and after issue of notice of the inquiry to all parties 
concerned) the area to be included in the village ; and such area is to be 
adopted as the village unit of survey and record -of -rights. — App. V, Chapter VI, 
rule 4 (e). 

• Certain maps were prepared by Lieutenant Siddons, a 

Villag^es in Chittagon^^ Revenue Surveyor in Chittagong, in 1838, but after some 
correspondence the Bengal Government held in 1891 that 
they were not revenue-survey map"; within the meaning of clause (10) of section 3 of 
the Bengal Tenancy Act, and issued a notification under that clause, appointing Mr, 
C, G. H, Allen, Settlement Officer, to determine village boundaries in that district. 
The boundaries of all villages in the Chittagong district have been determined by 
Mr. Allen, in exercise of the powers so conferred upon him, with the exception 
of the Ramgarh Si^akuud F'orcst Reserve, the permanently-settled portion of 
the Maiskhal Island, and some of the jungle-covered hills in the Cox^s Bazar 
sub-division ; so that in Chittagong a village is the area determined as 
such in Mr, Allen’s maps and records, where he has determined village 
boundaries. 

Subsection (11). Agricultural year: — The following table gives the 
agricultural year prevailing in different parts of Bengal, Bchar & Orissa : 
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Piisli Patna Division, Palamau, part of Fusli year commences on the In some parts of Monghyr the 

Purnea, Godda Sub-division, Tst of Fusli year commences on the 

Pargana Handweh of the Sadar of Ashar, i.e,. with the sowing 

Sub-division of the Sonthal Par- Bhadoi crop, 

ganas, Monghyr and Bhagulpur. 



Agricultural year, j \\ here prevailing. j Description of the year. I Remarks. 
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Subsection (12). Permanent Settlement The date of the permanent 
settlement is 22nd March 1793- (Baboo Dhunput Sing Baboo Guman Sing, Sp. 
W. R., Act X, 61; 2 R.J.P. J., 267;4W. R., Act X, 41)* The date of the. per- 
manent settlement for the district of Jessore was the nth April 1790 (i W. R., 
230). In the former case, Jackson, J., remarked: **Wc think that the date of the 
permanent settlement must be held to be that on which the decennial settlement 
being declared to be perpetual, the permanent settlement came into force. The 
proclamation which declared the settlement to be permanent is contained in Regula- 
tion I of 1793, and that Regulation distinctly lays down the date from which it is to 
have force and effect, viz,, the 22nd March 1793. In deciding this question, the 
Court cannot, as Mr. Doyne siTggests, act upon the usual law of settlements and 
contracts, but must be guided by the distinct cnacVment of the Legislature 
which has declared the exact date when the permanent settlement came into 
force, 'The date of the permanent settlement mentioned in sections ‘ 3 and 
4, Act X of 1859, was the date of the permanent settlement of Bengal, Behar and 
Orissa referred to in Regulation I of 1793, and not the date of settlement of a particular 
zemindari with its owner— (Musst. Poran Bibi v, Sedee Nazir Ali Khan, Sp. W. R., 
Act X, 71.) Quaere — When did the permanent settlement take place in Cuttack ? — 
(Sadanunda Mytee v, Nowrutton Mytee, 16 W, R., 289.) The special appeal 
to this Court was commenced by urging that, as no permanent settlement had been 
carried in the district of Cuttack, the provisions of Act X of 1859 did not apply to 
Cuttack. The express wofds of s. 15, Act X of 1859, inclu 4 eany person possessing 
a permanent transferable interest in land, intermediate between the pnoprietor of an 
estate and the raiyats, who, in the provinces of Bimgal, Behar, Orissa, and Benares, 
holds a talook or tenure ‘otherwise than under a terminable lease ^ at a fixed rent 
which has not Wfeen changed from the time of the permanent settlement. The word 
Orissa would include the district of Cuttack under ordinary circumstances, but it is 
said that the words ‘from the time of the permanent settlement ’ must confine the 
operation of these provisions to those districts of Orissa where a permanent settlement 
has taken place. An illustration, was mentioned with reference to this argument from 
the Sunderbuns, which have not been included in the permanent settlement of Bengal ; 
*?nd it was urged that a raiyat who held lands from the time of the permanent 
settlement in the Sunderbuns would not be entitled to the presumption of s. 4, Act 
X of 1859. Thtrc, however, is very little doubt that, as regards the whole ot the 
province of Bengal, the law applicable to all suits for enhancement of rent is Act X 
of 1859, and that any raiyat, even in the Sua^d^i'buns, miglit claim the benefit of the 
presumption of s. 4 of the Act, or any under-tenurc-holder might claim the benefit of 
the presumption of ss. 15 and 16 of the Act. The law, Act X of 1859, is applicable 
to all the provinces mentioned in the law, and it is not necessary in suits coming 
under it to prove that the land to which the suit relates has been the subject of a 
permanent settlement. It is said that it is impossible to ascertain when the 
permanent settlement of Cuttack took place, as in fact there has been no such 
settlement. We do not think it necessary in this case finally to decide this question,” 
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The province of Cuttack, including the port and ‘district of Balasore, and all the 
territory west of the river Wardah and south of the Menulla and Gwailgur Hills, 
were ceded to the Company in perpetual sovereignty by the treaty of Deogum signed 
on the 17th Deceinfjcr 1803, during the Government of Marquis Wellesley. Cachar, 
except the hilly part, was annexed in 1830. The hilly part was annexed in 1853. 
The Cossia (Kasia) and Jyntia Hills territory was confiscated and annexed in 1835* 
Darjeeling was ceded b}' the«Raja of Sikim in 1835' Does the permanent settlement 
obtain in these provinces? 

We have made it ‘clear that the permanent settlement intended is in all cases 
that of Bengal, Behar and Orissa made in 1793, and not as regards any district or area 
subsequently settled, the permanent settlement of such district or area.’'— (R. C. R* I.) 

Subsection ( 14 ). Signed, Marked, Sbamped This definition has been 
taken vevhatini from the ('ivil Proceduro Code (Act XIV of 1882). In the Registration 
Act (A(?t III of 1877) ''sigjiature and signed include and apply to the affixing a mark," 
but stamp would *not be considered as a signature. In the definition under comment if 
a person knows to write his name, his affixing a mark will not be a signature. In the 
Indian Succession Act, s. 50, cl. i, “the testator shall sign or shall ajfix his mark to the 
will, or it shall be signed by some other person in his prcsence-and by his direction," 
and it has been held that the making of the mark is sufficient, although the testator can 
write at the time, — (Baker v. Dcning, 8 A. and E., 94; Wins. Exors., 67) ; and that 
the mark will be siifficic’nt if made by the testator’s hand, although a wrong name be 
written against it, or thoiigli that hand be guided by another person (i?^-Clark, 27 L. 
J., Rob. 18 ; \\;ilson v. Bcddard, 12 S., 28 ; Wms. Exors., 67) ; and that signature may 
bC stamped.— (Jenkins v, Gaisford, 3 S. W. and T., 93) ; and that the testator's initial, 
or his signature under an assumed name, may stand for and pass as his mark. — (Wms, 
Exors., 68.) But sealing would not be regarded as signing. — (‘Wi# 5 . Exors.,' 68.) 
Signed or signature has a very technical meaning an the Indian Succession 
Act. 

Sljbseotion ( 15 ). — •Prescribed ' has therefore a technical meaning in this Act. 
Sec, however, s. 184. post, where the word has been used in its ordinary sense. We must 
not forget that s. 3 begins with the words imh?ss there is something repugnant in the 
subject or context." Anytlung/?/T5t’r/Z/ct/ by the High Court will not be so called within 
the meaning of this Act, 

Subsection ( 16 ). Collector : — By a notification dated 21st April, 1886, published 
in the Cahutta Gazette of the 28th idem, Part 1, p. 466, all officers in charge of sub- 
divisions were invested with the powers of a Collector for the purpose of discharging 
the functions referred to in sections 69 to 71 (relating to produce rents) of the Act. By 
a notification, dated 28th May, 1886, published in the Calcutta Gazetted 2nd June, 1886, 
part I, page 652, the Deputy Collector of Howrah, and by a notification, dated the 4th 
May, 1893, published in the Calcutta Gazette of the Sth idem. Part i, p. 274, the Senior 
Deputy Collector attached to the sadhr station of Gaya, were invested with powers of a 
Collector for the purpose of discharging the functions ♦referred to in these sections. By 
a notification, dated the 7th October, 18S6, published in the Calcutta Gazette of the 13th 
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creditor or his agent of documents of title to immovable property witli intent to 
create a security thereon. 

Section 107. A lease of immovable property from year to ^year or for any term 
exceeding one year, or reserving a yearly rent, can be made only by a registered 
instrument. 

All other leases of immovable property may be made either by an instrument or 
by oral agreement. 

Section I23. For the purpose of making a gift of immovable property, the 
transfer must be effected by a registered instrument signed by or on behalf of 
the donor and attested by at least two witnesses. 

For the purpose of making a gift of movable property, the transfer may be affec- 
ted either by a registered instrument signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods sold may be delivered. 

Section 118 must also be noted, though it is not to be. read as part of Act III of 
1877 as the above sections are. 

“When two persons mutually transfer the ownership of one thing for the owner- 
ship of another, neither thing or both things being money only, the transaction 
is called an ‘ exchange.^ 

“ A transfer of property in completion of an exchange can be made only in manner 
provided for the transfer of such property by sale.*' 

It will thus be seen that the registration of deeds of sale, excliangc and mortgage 
of the value of Rs. 100 and upwards, leases as specified in section 107, and deeds of 
gift of immov'able property, is rendered complusory. 

Deeds of sale and exchange of under Rs. 100 in value, and deeds of gift of mov- 
able property, must be registered if they are the means of transfer, but it is conceivable 
that unregistered deeds of this nature might be accepted in evidence as Collateral tes- 
timony of delivery of possession. 

The Bengal Tenancy Act, however, adds the following provisions for Compulsory 
registration. 

(1) Transfers of permanent tenures, sections 12, 17. 

(2) Transfers of raiyati holdings at fixed rates, section iS. 

(3) Sub-leases by raiycUs, sections 85 and 87. 

(4) Contracts of enhancement of rent of occupancy rai3\ats, section 29. 

(5) Contrat:ts enhancing the rent of a non-occupancy raiyat, s. 43. 

(6) I .eases or agreements under section 48 (a). 

In addition to these, incumbrances may be registered and notified to the landlord 
under section 176. 

The word “registered is also used in this Act with reference to the Land Registra- 
tion Act, and also tor the registration of improvements before Revenue-officers under s. 80. 

The registration of a document can only be said to be compulsory when it is brought 
under section 17 of the Indian Registration Act by a specific Act of the Legislature. 

Lease* — The Act makes an important omission by not defining the word “lease;'* 
the word occurs in several sections of the Act, but it is not defined e.g., ss. 20 (i) 44 
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(c), 45, 47, 48, 49 178, 179. "^Lease"’ in s. 3 of Act III of 1877 (The Registration Act) 
^‘includes a counterpart, kabuliyat, an undertaking* to cultivate or occupy, and an 
agreement to lease.^' So in s. 3, cl. 12 of Act I of 1879 (The Indian Stamps Act) it 
means lease of immovable property and includes also (t/) a potta ; (b) a kabuliyat pr 
other undertaking in writing, not behiga counterpart of lease to cultivate, occupy, or pass 
or deliver rent for immovable property ; (c) any instruuent by which titles of any descrip- 
tion are let ; and (d) any wriflng on an application for a lease intended to signify that 
the application is granted.” In s. 105 of Act IV of 1882 ( The Transfer of property 
Act) “a lease of immovable property is a transfer of a right to enjoy such property, 
made for a certain time express, or implied, or in perpetuity in consideration of a* price 
paid or promised, or of money a share of crops, service or any other thing of value, to 
be rendered periodically, or on specified occasions, to the transferrer by transferee, who 
accepts the transfer on such terms. The transferrer is called the lessor, the transferee is 
called the lesse^, the price is called the premium, and the money, shares, service or 
other thing to be so rendered is called the rent. ” Mr. Field in his Digest defines a 
lease to mean “a contract creating or continuing the. relation of landlord and tenant 
and executed ^y the landlord in favour of the tenant.” 

Eegistration of leases: — Section 17, [cl. (d),oi Act III of 1877] makes com- 
pulsory the registration of leases of immovable property from year to year, or for any term 
exceeding one year, or reserving yearly rent, provided that the f.ocal Government may, by 
order, exempt from the operation of this clause leases executed in a district or part of a 
district the terms granted by which do not exceed five years and the annual rents reserved 
by which do not exceed five years and the annual rents reserved by which do not exceed 
fifty rupees. Section 18, cl (c), of the Act makes optional the registration of leases 
of immovable property for any term not exceeding one ) car and leases exempted 
under section 17. Under these sections it has been held that the registration of deeds 
which are mere preliminaries to the main contract or engagement or which are steps 

in or mere parts of a transaction, is not compulsory, 
are Accordingly it has been held that Siw aniuldustuk is only a 

preliminary to a lease and not a lease and its registration 
is not compulsory.— (Runwaree Lai Sungur Lai, 7 W. R., 280.) Nor a doul or 
aymildari is so. (Goluk Kishore v, Anund Mohan, 12 W. R., 394.) Nor a doul 
darkhast. — (Mehcrunnesa v. Agunee, 17 W. R., 509 ; Chuni Mandur tf. Chundi Lai, 
14 W. R., 178; Winterscalc v. Gopal Chundcr, 8 B, L. R., O. S., 90, Bhaio Abnath 
V. Kishore Mohiny, 3 B. L. R., App. ; Maharaja Luchinesour v. Rung Lai, 1 . L. R., 
f Cal., 703.) A doul dai'khastj even if attested by witnesses is not a lease. — (I-al 
Jha-i;. Negroo, I. L. R., 7 Cal., 717.) But if it has the word “granted” upon it 
signed by the landlord, and the word purports to accept the contract, it is a complete 
lease and requires registration. — (Syud Sufdar Reza v. Amzed Ali, I. L. R,, 7 Ca! , 
703.) A doul fehrist is only a record of the zemindar's agent of rents settled with 
the raiyats, and to which various raiyats affix their signatures in testimony of the 
correctness of the rents recited thereon, — (Gunga Prosad v. Gugun Sing, I. L. R., 
3 CaL, 322 ; Kartik v, Khakan, 1 C. L. R., 328; Naran v. Ram L L. R., 5 Cal., 864. 

6 
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An entry shovvin^^ the extent of theholdin^^, the nmountof rent payable, disbursement 
and balance, made in book of the lessor and signed by the lessee, at a date subsequent 
to the lessee’s entering upon possession under a verl)'il agreement is not a lease.- - 
(l^ani Narain Kumari •z'. Ram Krishna, 1 . L. R., 5 Cal., 8^4.) A document providingfor 
the payment of 5^7 /a ;;// for a lease is not a lease. — (Kedarnalh v . Surendra Dev, I. L. R,, 
9 Cal., 865.) So a con cspondencc docs nut amoiint to a Icc^se.— (The Port Canning 
Land Investment Reclamation and Dock Co., f.d. v; A. Smith, 21 \V. R., 315.) 
Where by an ekyarrania tenants 'onjoiutly prorr*sed that they would sign, and 
liavc regisiercd, kabiiliyats for renL.-> at rates mentioned, it wafe held that the document 
did not come under cl. ( 1 )) of sec. 17 of the Registration Act. I II of 1S77, but came 
under cl, (h) as a document merely crealirg a right tc) obtain anot! e document, 
which would, whei^ executed, t reaie or declare an interest {Praiap Chayuira 
V. Mohendva NiPh I. L. R., 17 Ca!., 291 ; L. R,, 16 I. A., 233). A docu- 
mrs’ providing fur the payment of a poz'tion of a srA.-^mi on the day when pos- 
session was to be gi\'e/' and for the paynunt of the refirdinder by instalments is not 
a lease or an agreement tf lea^-e, ami is admi^alde in evidence \/ithoiit registra- 
tion ( '*2, Air Na^h V. Suren iro, I. L. iC, 9 Cal., 8^5). An agreelncnt varying 
the terms of a lease need not be n'dnced to \M*iting or registered {Safyesft 

V. DhantpaU L I- 24 Cal.. 20;. Leases rrealing mere tcnancics-at-will 

do not require rcgisl ration {Khudu R jkAi v. Sheodln, L L K., 8 All., 403; Jivraj 
GopaJ V. AtnuiViim Daynraru, 1 . L. .U, 14 Bum., 310), A document given by the owner 
of land to his tenant varying the terms of tenancy with reference* to the amount of rent 
to be paid is not an instrument relating to an interest in imr 7 iovable property and does 
not require registration (Ohai Goundan v. Kum(ilin;ra Ayyar, L. L. R., 22 Mad., 217). 
A lease for one year certain containing an expression on the tenant’s part to hold 
the land longer at the same rent, if the landlord should desire it, is a lease lor a term 
not exceeding one year and does not require to be registered {Apii Bitdgavda v. 

Narhari Anuaji, L L. R., 3 Bom, 21. See also Jagjivau Das Javherdas v. 

Narayan, 1. f.. R., 8 Bom., 493; jagdesh Chandra v. AbiduUah MandaL 14 

W. R., 68 ; Saiiiho Prasad Das v. Parasn Pradhan, 26 W. R*, 98 ; Khayali v. Hasain 

Bdkiish, I. L. R., 8 All , 198 ; and Boyd v. Krieg, I L. R , 17 Ckd., 548). Where a 

lease contained provisions for an “annual rent ” and for payment “of rent in advance 
each year,” but also contained a clause whereby the tenancy was absolutely determinable 
at any moment a! the option of the lessor, it was held that sucli a deed was not com- 
pulsorily registrable {Rainasabhapathi v. VenkatacJnilam, LI..R., 14 Mad., 271). 
A lease for more than a year is not thj les-> a le\se because a condition is attached to the 
consideration, and because its term maybe lessened on the payment of a sum of money 
by the lessor. Such a lease cannot be used in evidence unlc.ss it is registered. (Buksh 
AH V. Sreemati Navaiara^ 13 W. R., 468.) A lease for so ' i.g as the lessee or tenant 
continues to pay the stipulated rent is a lease not limited to a yea»- .ind must bo regis- 
tered. — {Seogolam v. Bndreenath, 4 N. W. P. , 36.) Where a kabuliyat for 

one year contains a pro clsion cxl'^adijig its term to m )rc than that peiiod it cannot be 

admitted in evidence without registration. /vzr// v. Agemon Be^vn, 15 W. R., 
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170.) vSo wnen a polta for one year contains a provision that it is to remain in force till 
another potta is ^ranted, it must he reoistered --(Venkata Chelhiin v. Audian, 
1 . L, R., 3 Mad , 3=^(S.) Ral a kalmliyat in which a raiyat agrees to hold land under a 
potta for a specified year, the agreement between the parties being that at the close ol 
that period a fresh settlement would be made, was held to be a lease for a year, and not 
to need registration, although a danse ifitervened to the effect that year by year the 
raiyat would pay rent at the above rate. (Jugdesh Chundcr v, Ahedullah Mundle, 14 
VV. R., 68.) A lease for si.x months certain contained a condition that after the expiry of 
the term aforesaid, the lessee might continue in possession till the lessor called upon to 
vacate. This was held not to have extended the term for which the lease was 
granted, as at the conclusion of that term the lessee would be only a monthly tenant of 
the lessor. — (Morovithal ^ukararn, 5 Bom. A. J.,92.) So a kabuliyat for one year 
certain,^ containing an expression on the tenant’s part of his readiness to hold the land 
longer, if the landlord snould clesii'o it, was held to be a lease for one year only. — (Apu 
Budgarda v. Narhari Annajr, I. L. R., 3 Bom., 21.) Leases which were exempted from 
the operation of s. 17, cl. Act XX of 1866, were leases the term of which was one 
year certain. Where a zur-i-pc^Jigi lease was granted for one year, but with a stipula- 
tion that unless the loan were repaid within that time it .should continue in full, it was 
held that such a lease came within the woi'ds of s. 17, cl. 4. Act XX of 1866, “ leases of 
immovable pr*op*Tty for any term exceeding one year,” of which registration is compulsory 
(Bhabani Mahti v. Shibnath, 1. L. R, 13 Cal, 113.) Section 49 pi*ovides that “ no docu- 
ment re<juired by s. 17 to he regastci'cd shall atYcciany immovable property comprised 
thcr ein, or confer any power to adopt, or be received as evidence of any transaction affect- 
ing such property or conferring such power unless it lias been registci'cd in accordance with 
the provisions of the Act.” Section 48 of Act 1 1 1 of 1 877 provides that “ all non-testamen- 
ta I y documents duly registered under tliis Act, and relating to any property whether mov- 
aole or immovable, s.iall take effect against any oral agreemenc or declaration relating to 
such property, unless where the agreement or declaration has been accompanied or follow- 
ed by delivei y of j^.osscsslon,” Where a potta has been found inadmissible by reason of non- 
rcg. stration, no coni ract w hich it contains can be received in evidence. — (Denonath t;. Deb- 
nath, 13 W.R., 307 ; Mu.st, Kabooiun Shums'ier Ali, I.L.R., 3 Cal., 864). A document 
which is not really a leasv'buta usufructuary mortgage, the consideration of which is less 
than Ks. 100, h not inadmissible for want of I'cgislralion (Ishan Chandra i\ Siijan Bibi, 

7 H. L. R,, 14 ; Ram Dalari Kocr v. Th.ikur Rai. I.L.R., 4 Cal. 61). An agreement for 
a lease for tour y vors needs registration, if the pai'ties intend to create a present demise, 
though the agreement may contemplate the subsequent execution of a formal document 
(Parmananddas fivat^d as 7/. Dharsey Virji, L L. R., 10 Bom., loi). A lease of immov- 
able property for the life of the lessee is a lease for a term exceeding one year and there 
fore requires registration (Parshotam Vishnu v, Nana Prayag, 1 . L. R., 18 Bom., 109). 

The following remarks occur in the statements of objects and reasons of the registra- 

^coiiuuiy evidence reprard- tion Act of 1871. “Certain decisions of the High Court at 
injf unregistered leasts. William have made serious inroads on s. 49 of the 

same Act, which declares that no instrument requiring to be registered but 
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not registered shall be received in evidence in any civil proceeding in any 
Court. The High Court has decided that au unregistered document requir- 
ing registration as affecting an interest in land is admissible in e\ldence in 
a civil proceeding for any purpose for which registration is unnecessary. The 
section has been redrawn so as to preclude, it is hoped, in future, a contention so 
opposed to the intention of the ^.egislalure.^’— ( The Gazette of India, Oct. 5, 1^70). Accor- 
dingly Section 49 of the Registration Act enacts that no document required by section 
1 7 to be registered shall affect any immovable property comprised therein, or be re- 
ceived as evidence of any transaction affecting such property unless it has been duly 
registered, and under sec. 91 of the Evidence Act secondary evidence of the contents 
of such a document is inadmissible V. Bishen Mayi Dnsi, 7 W. R., 

1 12; Omar v. Abdool Ghafur^ 9 W, R., 425; Rah mdi-u link v. Sariafullah, 10 
W. R., F. B., 51 ; I B. L. R., F. B., 58 ; Ram Kumar Mandal v, Brajahari Mirdha^ 
10 W. R., 410 ; 2 B. L. R., A. C., 75 ; Kabul an Shamsher Alt, ii W. R., 16 ; Kala 
Chand Mandal v. Gopal Chandra Bhaitacharji, 12 \V. R., 163 ; Dinonath Mukherji 
V. Debnaih Mullik^ 5 B. L. R., App., i ; 13 W. R., 307 ; Futeh Chand Sadhu v. Lilani- 
bhar Singh Das, 9 B. L. R., 433 ; 14 Moo. I. A., 129 ; 16 W. R., P. C., 26 ; Crowdic 

V. Kular Chaudhri, 21 \V. R., 307 ; Shiba Sundari Dehya v. Saudamini Debya, 25 

W. R., 78 ; Ram Chandra Haidar v. Gobinda Chandra Sen, i C. L. R., 542 ; Hurjivan 

Virji V. JamsetJi Noivraji I. L. R., 9 Bom., 63; Nangali Raman, I. L. R., 7 
Mad., 226; Sambayya v. Gangayya, I. L. R., 13 Mad., 308; Parashrani v. 
Ganpat 1 . L. R., 21 Born., 530; Martin v.Sheoram, I. L. R., 49 All., 232.) 
But if a lease cannot be proved on account of non-registration, the l^andlord is not 
debarred from giving other evidence of ^t^wancy.— Venkatagiri v. Raghava, I. L. R., 9 
Mad., 142; Dinanath \\ Deb Hath, 14 W. R., 429; Reza AH \\ Bhikan, 7 W. R., 
334, Similarly a tenant can prove his tenancy without proving his lease which is 
inadmissible for want of registration.— v. Catluhrina Sophia, i C. W. N., 248 ; 
Sitanathv. Kartik, 4 C. W. N., Ixii ; Kedarnaih v. Shanfannisa, 24 W. R., 425. 
An unregistered document re(juiring registration as al'tecting an interest in land 
is admissible in evidence for any purpose for which registration is collateral {Lachmipat 
Sing Dugar v. Khairat AH, 4 H, L. R., *F. B., iS ; 12 W. R., F. B., ii ; Shib Prasad 
Das V. Annapurna, T2 W. R., 435 ; 3 B. L. R., A. C., 451 ; Alfatunnissa v. Hussain 
Khan, I. L. R., 9 Cal., 520; 12 C. L. R., 209; Khushalo v. Bihari Lai, 

1 . L. R., 3 All., ,523; Subrivnaniam v. Perumnl 1 . L. R., 18 Mad! 454 ; Autaji, 
V. Daltaji^ I. L. R., 19 Bom. 36; Vani v. Bani, I. L. R., 20 Bom. 553; but 
this is only when the transaction is divisible. — Krishna Lai v, Bonomali, I. L. R., 
S Cal; 5 C. L. R., 43; see also ii C. L. R., 166, I. L. R, 10 Cal., 315, 
An unregistered document, if followed up by delivery of possession, may be used 
as evidence of that possession {Gopi Chand v. Liakat H ossein, 25 W. R., 211). In a 
suit for a breach of a covenant to register contained in an unregistered mortgage deed> 
the defendant cannot plead the non-registration of the instrument for the purpose of 
protecting himself. Such a deed is admissible in evidence for a collateral purpose 
without being registered [Sham Narain Lai v. Khimajit Matoe, 4 B. L, R., F. B.. 
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I ; 12 W. R., F. Bf, II ; Mantnothonaih Dev. Srinath Ghosh, 20 W. R., 107 ; Nagappa 

V. Devu, I. L. R., 14 Mad., 55; Raja of Venkatagiri v. Narayana Reddit h L. R., 
17 Mad., 456 ; Magnirom v. Gurmukh Rat, I. L. R,, 26 Cal,, 334). 

The question of priority of registered documents has led to numerous contradictory 

decisions. It seen^s now to be a settled law that when the case 

E^riority of registered do- falls Under s. 481 of the Registration Act, the registered docu- 
cuments .,1 -i • 1 • t 

i-'-'nl will prevail against an oral agreement with regard tp the 
same property, unless n<ohere the' agreement or declaration has been accompanied or 
follo'voed by delivery of posse 3 i>ion. ** This proviso was in early decisions held also to 
apply to cases falling under s. 50. The ruling decision to that effect was that of Salim 
Shaikh v, Boidomth (12 W. R., 217), in which Markby, J., reviewed a number of early 
decisions, and was folhwed ih Nursing Porkaet v. Musst. Bewa (14 W. R., 250 ; 5 B. 
L. R,, 2 K. App. 86), where Jackson, J., held that if possession of immovable property 
has been given under an unregistered lease, a subsequent grantee of a registered lease 
cannot maintain a suit to evict the lessee in possession on the ground of the priority of 
his deed— (Gour Kanta Sridhur, 12 W. R., 456; Narain Doss Gungaram, 20 

W. R., 287.) The ame view was adopted in Denonath v, Auluk Moni, L L. R., 7 
Cal., 753, in which Field, J., reviewed a number of early decisions, and Prinsep, J., 
referred to the unreported case of Indra Narain v, Phool Mani, decided by himself and 
Markby, J. 'I'he n ason which led the Judges in these cases to apply the proviso 
of s. 48 to s. 50 is thus forcibly expressed by Prinsep, J.: — "I am unable 
to learn any valid reason for any difference between an unregistered and an oral 
agreement, both followed by delivery of possession, or why, where registration is 
opVional, such a deed should be placed at a disadvantage, in other words why, because 
such an agreement has been reduced to writing, it should not at least be as good as the 
previous state of the same transaction before the terms agreed on were fixed and made 
certain by a permanent record. ‘Such a construction of the law ’ to quote a recent 
judgment of the Privy Council in the same Act, ‘would cause great difliculty and 
injustice,’ which il cannot be supposed the Legislature contemplated, and would be 
inconsistent with the language and tenor of the rest of the Act. — (Mahomed Ewaz 
Brij Lai, L. R., 4 S. A. A., 166). If the teriins were interpreted strictly, a person in 
the position of the respondent Fulmani would have a title not only uncertain but depen- 
dent on the conduct of her vendor, until she had perfected that title by a possession of 
twelve years, so as to enable her successfully to plead limitation. I firtd it impossible 
to conceive the Legislature intended to countenance such a state of things, and there** 
fore il appears to me tliat the rule laid down in the case of Salim Sheik must be followed, 
and we must hold that notwithstanding the enactment of s. 48 of the Act of 1871, the 
full force of that rule is unaffected.” (See also Balaram Nimchand r. Appa, 9 Bom., 
121, where VVestropp, C. J,, gives a summary of the decisions and his own opinion, 
In Fazluddin Khan v. Fakir Mahomed ( 1 . L. R., 5 Cal., 356) however the Court 
(Garth, C. J., and Pontifex, J.) gave a new turn to the decisions on this point, Th^ 
held that the leading case of Salim Sheik and most of the subsequent decisions depen* 
dent upon it were under s. 48, and ” that the only refi^#nable construction of s, 50 of 
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Act VIII of 1871 is that where property under the value of R!s. 100 is purchased 
by two innocent purchasers, the one by a registered deed and the other by an unregis- 
tered deed, and there is no fraud shown, or other circumstances which in equity would 
protect the unregistered purchaser against the registered, the title of the latter shall 
prevail. The section contains no such qualification as that a purchaser under an 
unregistered deed who has obtained possession, would have priority against a subsequent 
purchaser under a registered deed, and the Courts arc not at liberty to import such a 
qualification into the section.” — i^Per Garth, C.J.h Referring to the observations of 
Mr. Justice Prinsep, quoted above, Mr. Justice Pontifex said : “ I am u:i iblc to follow 
this reasoning to Its full extent, for it seems to me to be founded on the assumption that 
the words which are found in s. 45 of the ^Vet of 1871 and the 

present Act, were inserted for the protection of oral alienees, whereas, in my opinion, 
they were inserted for the purnose of limiting the operation of oral alienations, and of 
declaring the law with respect to them. Section 4S of Act XX of 1 866 had provided 
that all instruments duly registered should take effect against any oral agreement or 
declaration. Yet that Act did not declare oral alienations to be invalid to all intents 
and purposes, nor was it the object of the Registration Ads to repeal the existing law 
which authorized oral alienations of both movable and immovable property of any 
value, nnd whether voluntary or for valuable consideration. It therefore became 
necessary to qualify the too general language of s. 48, Act XX of i88(), and at the 
same time to declare the law as to oral alienations, w hicli were nut intended to be 
affected, which object was accomplished by patching on a proxisu to the section. 
Section 48 of the Act of 1871 is applicable to all oral transactions, whether volunt.ary 
or for valuable consideration, and whether the property is movable or immovalde, 
and whether its value is over or under Rs. too. The insertion of the words relating to 
possession in s, 48 appears to me, therefore, to have been merely intended as a decla- 
ration of the law limiting the operation of oral alienations. It was, in fact, equivalent 
to saying that although the Registration Acts arc not intended to inU'rfere with ora) 
alienations which, from the nature of the case, cannot be registered, yet the only oral 
alienations of which the law can take notice, in competition with registered instruments, 
aic those which arc properly cstablisfied by evidence of p(jss?'>sion. The insertion 
in s. 48 of the words relating to possession, in fact rather detracts from, than adds to, 
the security of oral alienations because unless the oral alienee was in possession the 
Courts now would be excluded from considering any equity which he might have against 
a subsequent alienee by registered deed.” The turning point, however, is the equity 
of notice that was discussed in this case. “ If it could be shown,” says the learned 
Chief Justice, '' that the subsequent purchaser under the registered instrument had 
notice of the conveyance by the prior unregistered deed, then the equitable doctrine 
which obtains in like cases in England and which is explained in the case of Le Nevi 
V. Le Nevi (3 Atk., 646, and 2 White and Tudor’s L. C., 34) might prevent the regis- 
tered purchaser from asserting his rights against the unregistered under s. 50.'’ Mr. 
Justice Pontifex observed ; ” In Benham v, Keane (i J. and H., 702), V. C. Wood 
very clearly stated the principled! of equity which apply. He says : ' The wliole doctrine 
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of notice proceeds on this -where a man has created a charge affecting his estate, 
he is not at liberty to enter into any new contract in dissolution of the interest which 
he has creat^'d. The Court will not allow him to do the wrong himself, nor will it 
suffer any tMrd person to help him to do it. No one will be permitted to enter accor- 
dingly into a contract with a person so situated, which would redound- to his benefit at the 
expen' e of the prior incumbrance. The conscience of a purchaser is affected through 
the conscience of the person through whom he buys ; that person is precluded by his 
previous acts from honestly entering into a contract to sell, and therefore any one who 
purchases 'ivitJi flic kuo'ivled^c that his vemloy is precluded from selling, \s s\xh]GQ\.lo 
the s.-.;ne prohibition as the vendor himself. I think therefore that we ought to inter- 
pret s. 50 as intended to apply to the case of two innocent purchasers, giving the prefer- 
C'nce to the one who lias taken* the greater precaution to secure his title, but not as in- 
tended ti apply to the case of a subsequent purchaser who registers, but who at the 
date of Iris purchase, had actual notice of a prior unregistered purchase. For otherwise, 
in this latter cise, tlic subsequent purchaser with full would, by registration, be 

enabled wilfully to defraud a prior purchase of the property, which he had honestly pur- 
chased, nnd which had been properly and legally conveyed to him. But, according 
to the English decisions, the notice of fraud must be very clearly proved.” These con- 
tradictory ciecisions led to a Full Bench, which held (Prinsep, J., dissenting) that the fact 
of a vend )r hiving;:; given possession to tho first and unregistered purchaser, even if such 
possession continued to the date of the second conveyance, did not necessarily prevent the 
operation of that p.irt of s. 50 of the Registration Act winch eifacts that ” a registered do- 
cument shall take effect as regards the property therein comprised against every unregis- 
tered document relating to the same property,” and the only case in which the title of the 
prior unregistered purchaser can prevail against the subsequent registered purchaser 
for value is when the latter takes witli notice of the title of the former. — (Narain Chan- 
cier V, Dataram). 

Otilissions : -As already observed the word “ lease ” has not been defined by this 
Act. So the words ‘ land ’ (see ante, p. 30, and s. 20), ‘ private land ’ (see Chapter XI), 
‘waste land' (sees. 178,) ‘ joint -landlords (see s. 188), ‘ pasturage,’ ‘ forest riglits ’ 
(sec s. 193), ‘ utbiindi ’ (see s. 180), ‘ service tenure ’ (see s. 187), ‘ homestead ' (see s. 
182), ‘ mokurari lease ’ (see s. 179), ‘ ab^vibs ’ (see s. 74), ‘ transfer ’ (ss. ii, 26, 72 and 
73), have not been defincil, and their meaning is to be gathered from the context or 
other Acts. (See the sections referred lob - • 

Deflni ions in the body of the Act — The word “ tenant ” has been defined 
in s. 4, “ tenure-holder ” and “ raiyat ” in s. 5, “ settled raiyat ” in s. 20, and “ oc- 
cupancy right ” in ss, and 22, “ admitted to occupation ” in s. 47, “ improvement " 
in s. 76, ” protected interest ” in s. 160, “ incumbrance ” and ” registered and notified 

!i:»rance ” in s. iiO. 
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CHAPTER II. 

Classes of Tenants. 

4 . There shall be, for the purposes of this Act, 

Classes of tenants. . r m i r ^ i 

the following classes of tenants, namely : — 

(1) tenure-holders, including under-tenure-holders, 

(2) raiyats, and 

(3) under-raiyats, that is to say, tepanls holding whether 
immediately or mediately under raiyats ; 

and the following classes of raiyats, namely : — 

(a) raiyats holding at fixed rates, which expression means 

raiyats holding either at a rent fixed in perpetuity or 

at a rate of rent fixed in perpetuity, 

(b) occupancy-raiyats, that is to say, raiyats having a 

right of occupancy in the land held by them, and 

(c) non-occupancy-raiyats, that is to say, raiyats not 

having such a right of occupancy. 

Extended to Orissa (Not., Sep. loth, 1891). 

This section contemplates a logical division of all classes of tenants under the Act. 
The clas.sification will appear more clear from the following table : - 

^ (i.) Tenure-holders and under-teniire-holders. 

I / 0 ) Raiyats at fixed rates. 

Tenants s (2,) Raiyats (^) Occupancy raiyats. 

I (. (c) Non-occupancy raiyats, 

^ (3) Under-raiyats. 

Tenant is a general term for tenufe-holders, raiyats, as well as under-raiyats, 
while the word raiyat includes three classes of raiyats described as (u), (h) and (c). 
It follows that an undcr-raiyat is a tenant buk not a raiyat, while a non-occupancy 
raiyat is both a raiyat and a tenant. The wwd ** tenant ’’ has been defined in clause 
(3) of section 3* and “ tenure-holder ’’ and ** raiyat ” in section 5. In Act X of 1859 
and Act VIII of 1869 B. C., the tenants were not classified so distinctly, but from the 
context it could be gathered that those Acts also contemplated three classes of raiyats, 
Wxr., raiyats at fixed rates (section 3, Act VIII of 1869 B. C. and Act X of 1859), 
occupancy raiyats (section 6, Act VIII of 1869 B. C. and Act X of 1859), and non- 
occupancy raiyats (section 8). Under-raiyats were not mentioned; except cursorily 
in section 6, and tenure-holders not provided, except in section 2.6 of Act VIII of 1869 
B, C., and section 27 of Act X of 1859. In Act XVIII of 1873, which is the existing 
“North Western Provinces Rent Act/' five classes of tenants are contemplated mid- 
dlemen (section 4), tenants at fixed rates (section 5), ex-proprietory tenantS;(§gition 7), 
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occupancy tenants (section f 5 ), and tenants-at-will (section 21). Of these ex-pro*- 
prietory tenants are only a special class of (^cupancy tenants. 

The classification made in this section is, however, not exhaustive. There may 
be a separate class of raiyals within the general body of occupancy raiyats — [vide 
clause c of section 31 ; compare also 6 Weekly Reporter, Act X, 33, Ram Coomar v. 
Bhyrub Chandra ; and 9 W. R., 83, Sadhoo Singh v, Ramanoogra, Lai; 9 W. R. 
349, Parmananda v. Puddo Mnni ; 12 W,- R., 162, Gauri Nath v. Ramgati). 

5 . (i) “ Te.nure-holder ” means primarily a person who 

has acquired from a proprietor or from 
Meaning of “ tenure- ai>other tenure-holdcr a right to hold land for 

the purpose of collecting rents or bringing 
it under cultivation by establishing tenants on it, and includes 
also4he successors in interest of persons who have acquired 
such a right. • 

(2) “ Raiyat ” means primarily a person who has acquired 
a right to hold land for the purpose of cultivating it by himself, 
or by members of his family, or by hired servants, or with the 
aid of partners, and includes also the successors in interest of 
persons who have acquired such a right. 

Explanation. — Where a tenant of land bas the right to bring 
it under cultivation, he shall be deemed to have acquired a right 
4.0 hold it lor the purpose of cultivation notwithstanding that 
he uses it for the purpose of gathering the produce of it or of 
grazing cattle on it. 

(3) A person shall not be deemed to be a raiyat unless he 
holds land either immediately under a proprietor or immediately 
under a tenure-holder. 

(4) In determining whether a ^tenant is a tenure-holder or 
a raiyat, the Court shall have regard to — 

(a) local custom, and 

(b) the purpose for which the right of ’tenancy was 

originally acquired. 

(5) Where the area held by a tenant exceeds one-hundred 
standard bigha?, the tenant will be presumed to He a tenure- 
Kblder until the contrary is shown. 

Disjbinctlons between tenure-holder and raiyat. — Subsection ( i) read 
with cl. (6) of subsection (4) means that we are to see the original purpose of the 
acquirenie^t or creation of the tenancy. If a person acquire a land for the purpose 
of bringillg it under cultivation bjy tenants en he is 2b tenure-holder. 

7 
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But if a person acquires it for the purpose of cultivatilig it by himself, and then 
abandons his purpose, and establishes tenaijts upon it, he is a cultivator. This seems 
to be consistent with s. R5, under which a raiyat can, under certain circumstances, 
sub-let. But again under s. 20, in order to be a settled raiyat with a right of occu- 
pancy, the cultivator must continue to hold his land as a raiyat, i, e., for the purpose of 
cultivating it by himself, or by hired scrvviiils or by partners. This, however, is in con- 
sonance with the case law on the point. In the case of Karoolal Thakur v, Luchmeeput 
Dogar (7 W. R., 15), the learned Judges observed ; “ On the first point the judgment 

of the Principal Sadar Amin is clear, and in our opinion substantially sound. It is 
as follows : ‘ I hold without any doubt that the tenure of the vendor was that of a 

cultivator or raiyat, and therefore as such did not require registration when plaintiff 
purchased it, the provisions of s. 27 of Act X being expressly applicable only to 
persons holding a permanent transferable interest between the zemindar and the 
cultivator. The nature of the disputed tenure as raiyati, is proved by tfic potta 
of the defendant’s vendor’s ancestors granted by the zemindars in 1205. ^ ^ It 

appears from its d:)ntents to have been granted to tenants who had been old cultivaloi*s 
in definition of a durbuudee rate on all lands held by tlicm in the perg\innah ; 
it describes them and assigns to them the potta as abadkars, malgitzoors and mokurari 
jotedarSy all of which words characterise the tenancy as that of citlfivators ) it continues 
to them the cultivation as such, and then winds up by adding that you will sow or 
cause to bo sown the lands so held by you y and pay rents, &cc,, which again is definite 
in that the tenure was raiyati and was continu(‘d as such. It is argued that the words 
cause to be sown are indicativ^c of the tenure having been made inferntediale when the 
above potta was given whatever it may have been before it, as the tenants were 
permitted to have cultivators under them. But tliis is an incorrect interpretation of 
the words quoted, which are quite consistent with the wording of a raiyati potta. The 
tenants were by the potta continued as raiyats, and a right created as such by the 
zemindar need not be a khudkasht or sclf-cullivating tenant to maintain his rights as 
such. If he sub-let his tenancy, the nature of it will not be altered thereby : as in 
respect of the zemindar, he will still continue its tenant, and will be responsible to the 
zemindar for the rent as such.’ Wc agree with the principal Saclar Amin in thinking, 
for the reasons given by him in his judgment, that this tenure is merely a raiyati tenure 
and therefore not one the transfer of which required registration in the sherista of 
the zemindar. TZverything points to this conclusion, except the fact of the so-called 
putnee which the original tenants granted. No doubt their treating this lease as a 
piitnee goes to show that they themselves deemed their position to be something more 
than that of mere raiyats. Still wc do not think that the course thus adopted' can 
alter the nature of the tenure if it in its inception was, as wc have no doubt it was, 
merely raiyti. It is frequently difticult to say what tenures are raiyati and what are those 
of middlemen. In the case of Ram Mungal Chose v. Lukhce Narafn Shaha 
(1 W. R., 70), a Division Court held that the mere fact that one who holds land 
sub-lets it, does not make him a middleman, and that the real question to be tried 
was * vyhethcr the defendant was or was not a raiyat, or one who held land under 
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cultivation by himself or others who took for him under his supervision as a superior 
cuItivAtor, or whether he was a middleman because he really did not cultivate in the 
sense of s. 6 (Act X), but was a general lease-holder or a speculator in land rent.* 
Applying this rule, it appears to us that those under w'hom the plaintiffs claim were 
not middlemen, but that they held the lands in question under cultivation by them- 
selves, or by others taking under them. In our opinion, therefore, it is unnecessary 
to register in the zemindar, «herista transfers of this tenure.” So in Durga Prosonno 
Chose 2;. Kalidas Dutt, 9 C. L. R., 449, Mr. Justice Field observed : “There is 
almost no evidence on * the part of the defendant, to show what was the nature of 
their interest in its inception. The only real evidence which there is, is on the part of the 
plaintiff, and goes to show that at the time when the interest of the defendants was created, 
there were already raiyats Spon the land, and that the interest created in the defendants 
was a right not to the actual physical possession of the land its^'if, but to collect the 
rents Ifrom the raiyats who were already in possession. We have already expressed 
our opinion in another case that the only test of raiyati interest which can be applied 
in the present state of the law is to see in what condition the land was when the 
tenancy was created. If raiyats were already in possession of the land, and the 
interest created was a right not to the actual physical possession of the land, but to 
collect the rents from those raiyats, that we think is not a raiyati interest. If, *00 the 
other hand, the land was jungle or uncultivated or unoccupied, and the tenant was 
let into the physical possession of the land, that would be a raiyati interest ; and the 
nature of this interest so created would not, according tef a number of decisions of this 
Court, be altered by the subsequent fact of the tenant sub-letting to under-tenants. 
Applying this test to the present case, we are unable to agree with the Subordinate 
Judge that the interest here created was in its inception a raiyati interest.” Similarly 
ill Baboo Dhunput Sing, v. Baboo Goman Sing Sp. W. R. (Act X, 61), the Court 
(W. S. Seton-Karr and E. Jackson, JJ.) observed ; “ It is very difficult to lay down 

any general definition of the word ‘ raiyats.’ As a general rule, they are the cul- 
tivating tenants, but they may not be cultivators at all themselves; they may culti- 
vate their land by hired labour or by under-tenants. In this case the amount of 
land included in the tenure is, we think, sufficient evidence that the tenants are not 
raiyats, and that view is supported by the light thrown on the fact by the original potta, 
which addresses the original lessee as and directs him to lake measures to 

have the land cultivated by hillmen as raiyats, the land lying oi\ the borders of the 
hill ranges in the north ot the Purncah district.” As we have already observed, the 
definition seems to say that if a land is acquired originally for the purpose of sub-Ictting 
the person acquiring would be a tenure-holder ; but if it is acquired originally for the 
purpose of cultivation and subsequently sub-let, he would be a raiyat. In Gopee 
Mohan Roy v. Shib Chandra Sein (1 W. R., 6tS), the Court observed: “ It is difficult 
to draw a distinction between a raiyat with a right of occupancy and a middleman; 
for occupancy docs not necessarily imply cultivation, and middlemen do not come 
within this section (s. 6 of Act X of 1859).” In Rama Mungul Ghose v. 
Lukhee Narain Shaha {\ \V. R., 71), it held that the mere fact of a raiyat 
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sub-letting would not of itself make him a middleman. '^The real question which 
the Judge should have tried is, whether the defendant was or was not a 
raiyat, or one who held land under cultivation by himself or others who took for 
him under his supervision as a superior cultivator, or whether he was a middleman, 
because he really did not cultivate in the sensc^of s. 6, but was a general lease-holder 
or speculator in land rent. In the former case, however, we would not call the transac- 
tion as a sub-lease. A person who takes an ijara or fanming lease of a whole village 
is a middleman and not a raiyat'’ — Hurish Chunder v, Alexander, Marsh, 479 *) 
The mere fact that a person has acquired from a proprietor or from another tenure- 
holder a right to hold land for the purpose of collecting rent is not sufficient to prove 
that he is a tenure-holder within the meaning of the Bengal Tenancy Act. It must be 
proved that the land was let for agricultural or horticultural purposes (Umrao Mahomed 
Rojabi, I. L, R., 27 Cal., 205 : 4 C. W. N., 76). In this case the land was situated 
within the Municipality of Dacca, and there was nothing to show» th.at it w'as let out for 
agricultural or horticultural purposes. But if agricultural or horticultural land be let 
out for the purpose of collecting rents the lessee would be a “tenure-holder,’’ 
although he may not cultivate any of ^he land himself. Where a tenant, hold- 
ing under a lease assigned to him by the original lessee, had continuously 
occupiecl the land under successive leases and claimed to be a raiyat within 
the meaning of this Act, either with or w ithout occupancy rights, the area leased being 
more than one hundred bigiias^ it was held by the Privy Council that the tenant w^as 
neither an occupancy nor a' non-occupancy rniyat under this Act. — Bengal Indigo 
Company v. Raghubar, I.I..R. 24 cal. 272. It is only in cases of mere contracts for the 
cultivation of land let that the deed, which might be called a zar-i-peshgi, would 
create a raiyati interest (Ram Khelawan Rai v, Sambhu Rai, 2 C. W. N., 758). 
In one respect, an occupancy raiyat differs little from a middleman; he can sub-let 
the whole of his land without in any way forfeiting his ow’n rights, or conferring any 
rights of occupancy on the sub-lessee — (Kali Kishore v. Ram Churun, 9 W. R., 3344.) 
So in Kali Churn v. Amceruddin, Bayley, J., says : “ I furthur think that the benefits 
of section 6 are not rcstrictcil to those w'ho with their own hands till the soil, but extend 
to those who arc bond fide actual cultivators in the sense that they derive the profits 
from the produce directly, and are not middlemen who have no connection with the 
produce, except by receiving the rents in cash or kind from those who directly derive 
their profits from the produce.” — (Butabee Begums;. Khooral, 2 All., 24.) We have 
seen that in Karoo Lai v. Luchmeeput, 7 W. R., 15, it was held that whenever a 
difficulty of this kind appears, the origin of the holding should be looked to. In Uma 
Churun Dutt v, Un?atara Debee, 8 W. R., 181, Seton-Karr, J., observed .* “ We think 
that the finding of the lower Courts as to the character of the tenure does not in law 
remove the defendant from the category of raiyats whose rents may be enhanced 
under section 6, Act X of 1859. The defendant took a potta to clear and cultivate a 
Sunderbun chucks at a progressive rate of rent ; and if he cleared some of the land not 
by his own labor, but by settling raiyats under him on the said Chuck, this does not 
alter the original character of his holding.” (See also Hurrish Chunder v. Ram Chunder 
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i8 W. R., 528. A raiyat does not become a tenure-holder merely because, instead of 
cultivating the land, he erects shops on it and takes rent from the shop-keepers 
(Khujoorunnesa Begpm v. Ahmed Reza, ii W. R., 88 ; 9 B. L. R., 13.) Where land let 
for agricultural purposes has, with the consent of the landlord, ceased to be agricultural 
and the tenant has built a homestead or used part of it for tanks, the nature 
of the tenancy is not hereby changed. — Prosunna v. Jagannath 10 C. L. R. 
25. But where land is let eiftircly for houses and buildings and not for agri- 
cultural purposes it does not come within the purview of this Act. Hence land 
granted under a lease merely for builditrg purposes and for establishing a coal 
dep6t was held not to come within the purview of this Act, since the lease was not for 
agricultural or horticultural ptirposcs or for any of the purposes mentioned in section 
5 ; and the lessee was held to be neither a tenure-holder nor a raiyat within the 
meaning of the Act. — Ranigunge Coal Association v. Jadunath I. L. R. 9 Cal. 489. 
The definition of raiyat '' given in this section is not exhaustive, and there is nothing 
in it to exclude a person who has taken land for horticultural purposes (Hari Ram v, 
Narsing Lai, L L. R., 21 Cal., 129.) 

Farmers of Government estates when tenure-holders. — “ The farmer 
of an estate, which is the property of Government is a tenure-holder under the Bengal 
Tenancy Act, the payment which he makes being rent, as defined in section 3 (5), and 
not revenue. His lease cannot therefore be cancelled. It can only be determined by 
his ejectment decreed in a regular suit, andaconditioninhisleasepermittingcan- 
celment without a suit could not be enforced [sections 66, 89 and 178 (i) (c)\ The 
farmer of an estate belonging to a recusant proprietor, on the other hand, takes the 
place of tlie proprietor in entering into an engagement with the Government, and 
thus pa3'^s land revenue instead of rent. He is not therefore a tenure- holder, and his 
lease may be put an end to by cancelmcnt on default, if it contains a stipulation 
to that effect (Board of Revenue's C. O., No. 9 of Sept., 1893.) 


CHAPTER III. 


Tenure held since 
Permanent Settle- 
ment liable to en- 
hancement only in 
certain cases. 


Tenure-holders. 

Enhancefnent of rent. 

6. Where a tenure has been held from 
the time of the Permanent Settlement, its 
rent shall •not bfe liable to enhancement ex- 
cept on proof — 


{a) that the landlord under whom it is held is entitled 
to enhance the rent thereof either by local custom 
or by the conditions under which the tenure is 
held, or 
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{b) that the tenure-holder, by receiving reductions of 
his rent, otherwise than on account of a dimi- 
nution of the area of the tenure, • has subjected 
himself to the payment of the increase deman- 
ded, and that the lands are capable of affording 
it. 

The rent of Shikmi tnluks or tenures existing at the time of the Permanent Settle- 
ment cannot be enhanced unless updn proof (i) of a special 
Shikmi tenures are not rip-ht by custom to enhance ; or (2) of a riefht depending 

liable to enhancement ex- , . x , , ' 1 i i 1 

cept in cases herein spcci- Upon the Conditions of the grant ; or (3) that the talukdar by 

receiving abatement has subjected himself to increase, and 
the lands are capable of affording it. These rules were laid down in section 51 of 
Regulation VUI of I793i which has been repealed by this Act, and have bfccn em- 
bodied in the present section in clauses and (/;). Section 51 of Regulation VUI 

of 1793 ran as follows: No 7:emindar or other actual 

The old section proprietor of land shall demand an increase from the talukdars 

dependent on him, although he should himself be subject to 
the payment of an increase of to Government, except upon proof that he is 

entitled so to do, either by the special custom of the district, or by the conditions 
under which the talukdar holds his tenure, or that the talukdar, by receiving abate- 
ments from his jumma^ has subjected himself to the payment of the increase demanded, 
and that the lands are capable of affording it.V The present 
The new section. section has substituted *Mocal custom ” for the special custd’m 

of the district," '‘reduction of his rent," for “abatements 
from his jumma," and following the decisions of the Courts adds a special clause — 
“ otherwise than on account of a diminution of the area of the tenure." Where a 


zemindar sues for enhancement under a notice, the grounds contained in it must be 
those contemplated in Regulation VIII of 1793, section 51 — (Kri‘;»to Chunder 7'. 
p:iahec Buksh, 20 W. R., 4^9 ; compare 12 B. L. R., 232; 15 B. L. R., 120; 13 
Moore’s I. A., 248 ; 19 W. R,, 144; ‘S. D. A. Rep. 1859, 677 ; S. D. A. Rep., 1857. 

1413-) 

The provision contained in this section is subject to the restrictions imposed by 


This section is modified 
by section 49 of Regula- 
tion VIII of 1793 and sec- 
tion 50 of this Act. 


section 49 of Regulation VllI of 1793, and section 52 of this 
,\ct. Section 49 of Regulation VIII of 1793 prescribes: 
" It is to be understood, however, tliat istcmrarid.irs (mokurari- 


dars) of the^ nature of those describe,^! in section 18, who 
have held their land at a fixed rent for more than twelve years, are not liable to be 


assessed with any increase either by the officers of the Oov’ernment or by the zemindar 
or other actual propricror of land, should he cng.igc for his own lands. With regard 
to such istemraridars also, as have not held their lands at a fixed rent for so long a 
period, if the zemindar or other actual proprietor of land has bound himself by the 
deed, which he may have executed not to lay an increase upon them, he shall not be 



BENGAL TENANCY ACT. 


SEC. 6 .J 


55 


allowed to infringe the conditions of the deed for his own benefit^ but must confine his 
demands to the rent he may have voluntarily agreed to receive — See section 52 of 
the Act and the notes under it. 

The provision contained in this section is subject to the restrictions imposed by 

section 49 of Regulation VIII of 1793, section 50 of 

orReS ^cction 49 of Regulation VIII of 1793 prescribes : 

tion vjn of 1703 and see- <■ R is ^0 be understood, however, that istemraridars fmokura- 
tion 50 ot thib Act. ' 

ridars) of the nature of those described in section i8, who 
have held their land at a fi*:ced rent for more than twelve years, arc not liable to be 
assessed with any increase either by the officers of the Government or by the zemin- 
dar or other actual proprielo? of land, should he engage for his own lands. With 
regard to such istemraridafts also, as have not held their lands at a fixed rent for so 
long a period, if tl^p zemindar or other actual proprietor of land has bound himself by 
the deed, which lie may have executed not to lay an increase upon them, he shall not be 
allowed to infringe the conditions of thc^decd for his own benefit, but must confine his 
demands to the rent he mny have voluntarily agreed to receive’' — See section 50 of 
the Act and the notes under it. Tenures held from the time of the Permanent 
Settlement are pi'imd facie not liable to enhancement except on proof, &c., and under 
this section. If tliey are proved to be liable to enhancement, the tenant may again 
demand the presumption of Section 50; on the other hand, if they are exepmptcd from 
enhancement under this section, section 50 will not render them liable to enhancement. 
In Hurro Nath Gobind Chunder 23 W. R., (P. C.) 332, their Lordships observe 
“It may, hovvgvcr, be well to consider whether the High Court was right in holding- 
that the defendant was, by section 15 of Act X of 1859, protected from enhancement 


in any case and upon any grounds. To bring the case within that section, he must 
hold hks tenure otherwise than under a terminable lease, and he must also hold at a 
fixed rent, wliich has not been changed from the time of the Permanent Settlement. It 
should be remarked that section 15 does not render liable to enhancement dependent 
lalukdars, who are exempted by section 51 Regulation VIII of 1793, but exempts from 
enhancement^ amongst others, dependent talukdars who, under the provisions of that 
section, might otherwise be liable to enhancoment. ” (See Nobo Kishore v, Pandul 
Sirkar, 8 W. R., 312 ; Dhunput Singh v. Guman Singh, 9 W. R., (P. C.) 3 ; Musst. 
Mahamaya v. Mussamut Dayamayi 7 W. R., 63). 

Tenures held from the time of the Permanent Settlenjent. - The most 
important of tliese tenures are taluks. Some of these have 
cxi.stcd from before the Permanent Settlement, and are known 
by the generic term shikmi fnokurari or dependent taluks. 
The existence of these taluks, is traceable in sections 6 to 8 of Regulation VI I i of 1793, 
which have been repealed by Act XVI of 1874* Section 6 provided : “The proprietors 
of taluks who now pay the public revenue assessed upon their lands through a zemindar 
or. other actual proprietor of land, and whose title-deeds contain a clause stipulating 
that their revenue is to be paid through him, shall continue to pay their revenue through 
such zemindar or other actual proprietor of land as heretofore.** Section 7 provided : 


Shikmi taluks or tenures 
as distinct from vropne- 
tary taluks. 
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** Talukdars whose taluks are held under writings or sunnuds from zemindars or other 
actual proprietors of lands, which do not expressly transfer the property in the soil, but 
only entitle the talukdar to possession, so long as he continues to discharge the rent, or 
perform the conditions stipulated therein, are considered as lease-holders only, not actual 
proprietors of the soil, and consequently are not entitled to be rendered independent 
of the zemindar or other actual proprietor of land, from whom they derive their tenure, 
provided they now pay the rent assessed upon their taluks to him/’ And s. 8 provided : 

Talukdars also whose tenure is denominated jungleboori, and is of the following 
description, are not considered entitled to separation from the proprietors of whom they 
hold. The pottas granted to these talukdars, in consideration of the grantee clearing 
away the jungle, and bringing the land into a productive state, give it to him and his 
heirs ip perpetuity, with the right of disposing of it, either by sale or gift, exempting him 
from payment of revenue for a certain term, and at the expiration of it, subjecting him 
to a specific assul jiimma with all increases, abwabs and viah totes imposed on the 
pergunnah generally ; but this for such part* of the land only as the grantee brings into 
a state of cultivation ; and the grantee is further subject to the payment of a certain 
specified portion of all complimentary presents and fees, which he may receive from 
his under-tenants, exclusive of the fixed revenue. The pott.a specifies the boundaries 
of the land granted but not the quantity of it, until it is brought into cultivation.” 
Sections 5 and 9, which have also been repealed by Act XVI of 1874, described 
talukdars who were considered proprietors and not merely tenure-holders. Section 5 
provided: First , — The talukdars to be considered actual proprietors of the lands 
composing their taluks are the following : Second , — Talukdars who purchased their lands 
by private, or at public sale, or obtained them by gifffrom the zemindar, or other 
actual proprietor of land to whom they now pay the revenue assessetl upon their taluks, 
or from his ancestors, subject to the payment of the established dues of Government, 
and who received deeds of sale or gift of such land, from the zemindar, or sunnuds 
from the khalsa^ making over to them his proprietary rights therein. Third , — Talukdars 
whose taluks were formed before the zemindar or other actual proprietor of land to whom 
they now pay their revenue, or his ancestors, succeeded to the zemindari. Fourth— 
Talukdars, the lands comprised in who^ taluks were never the property of the zemindar 
or other actual proprietor of the soil to whom they now pay their revenue, or his ancestors. 
Fifth , — Talukdars who have succeeded to taluks of the nature of those described in the 
preceding clauses by right of purchase, gift or inheritance from the former proprietors of 
such taluks.” Section 9 prescribed: ^The rules in s. 5, respecting taluks, have also been ex- 
tended to ay 7 na lands liable to the payment of a fixed quit revenue, denominated malguzari 
ayms\ and agreeably to the distinctions laid down in that Section, it has been ordered 
that such malguzari ay^yia tenures as are held under grants of the Mahomedan Govern- 
ment, previous to the Company’s accession to the Dewany, or which have been since 
granted by proprietors of estates. for a consideration received by them, are to be 
separated from the proprietors to whom their revenue is now paid, as coming within 
the spirit of the rules for the separation of talukdars, who arc proprietors of the lands 
composing their taluks. But malguzari ayma tenures, which may appear to have been 
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bond fide granted for the purpose of bringing waste lands into cultivation, shall continue 
included in the estates to which they are now annexed, as coming within the rules in 
s. 8. respecting jungieboori taluks. In a suit for arrears of rent at an enhanced 
rent even if the defendants can show that they are dependent talukdars, s. 51 of Reg. 
VIII of 1793 will not apply to tliem, unless they can distinctly prove that their 
tenure existed and was capable of being registered at the date of the Decennial 
Settlement. — Ishan v. Harish *24 W. R., 146. But it is not necessary to show that 
It was registered,^* it is sufficient to show that the tenure existed and was capable 
of being registered at that time. — (Bama Sundari v, Radhika, 13 W. R., P. C. 
II ; 4 B. L. R., P. C., 8 ; 13 Moo. I. A., 248 ; Nil Mani Singh v. Ram Chakravarti, 
21 W. R., 439). The fact ^of the mention of a tenure jamah and i paper prepared 
seven years before the decennial settlement is presumptive evidence of its existence Iwelvc 
years before the decennial settlement (Romesh Chandra Dutta-y. Madhu Sudhan Chakra- 
varti, 5 W. R., 252). On the other hand, the fact that a ialuk is not mentioned in 
the decennial or quinquennial settlement as such, and that the lands are included 
in the decennial settlement as pari of the zemindar { does not afford any strong evidence 
against the existence of the taluk ^ for, being only a shikmi taluks paying rent to the 
zemindar, the talukdars were not required to mention it, nor was it necessary for the 
zemindar to do so (Wise 7;. Bhubanmayi Debi, 10 Moo. 1 . A., 174 ; 3 W. R., P. C., 5). 
A decree of the Sudder Dewani Adalat in 1805 declared that a was fit to be 
separated from the zemindari, of which it had originally been part, according to the 
provisions of section 5, Regulation VIII of 1793. Tlie decree directed that until 
separation rent ^should be paid by the talukdar to the zemindar according to the jama 
already assessed upon the taluk ^ this revenue to be, on the separation being effected, 
deducted from that assessed upon the zemindar i^ Proceedings with a view to 
separation then continued, but litigation and delays ensued with the result that no 
separation had been effected when suits were instituted in 1882 and 18S5, in which the 
holders of shares into which the zemindari had been partitioned claimed to enhance 
the rent on the taluk. It was lield that the decree of 1805, acted upon for many years, 
was conclusive that the taJiik was not dependent on the zemindari, but was an inde- 
pendent one within section 5, R(‘gi;lalion VIII of 1793 and that, therefore, the 
zemindars had no right of enhancement. — (Hcmanta Kumari Debi v. Jagadendra Nath 
Rai, I. L. R., 22 Cal. 214; L R., 21 I. A., 131). 

The holder of a niaghJee or a tuUuhi bramoffur or a permanent and transferable 
intermediate tenure which has been in existence from the time 
Tuiiubi iiromottur. of the dccciinial settlement is entitled to a notice under section 

*51 of Regulation VIII of 1793 — (Raja Nilmoni v. Ram 
Chukravarti, 21 W. R., 439.) It* is not a lakhiraj tenure, but the holder is 
entitled to the benefit of this section - (Raja Nilmoni v. Chunder Kant, 14 W. R., 
251 ) ; Dina Nath z/, Gogun Chander 14 W. R., 274). A tullubi brornoitur has 
been held as such from the time of the decennial settlement and is a per- 
manent intermedia fe tenure entitling the holder to a notice of enhancement under 
Regulation VIII of 1793 — (Nilmoni Chunder Kant, L L. R., 2 Cab, p» 'ir5; 

8 
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Tsksheeshi taluk. 


25 W. R., 200.) Where grants of land had been made prior to the Permanent 
* Settlement on ghatwali tenure at a fixed rent, and the Govern- 

Ohatwaii tenures. ment subsequently dispensed with the services on the part 

ot the zemindar, Held in a suit by the zemindar to enhance 
the rents, that as long as theghatwals were able and willing to perform the services, the 
zemindar had no right to enforce payment of an enhanced rent on the ground that the ser- 
vices were no longer required. Theghatwals are dependent talukdars within the meaning 
of Regulation VIII of 1793. and are protected from enhancement by clause i of section 51 
of that Regulation — (Leelaniind v. Thakur Munorujnun, I. L. R., 3 Cal., 251.) A 

takjjjieeshi taluk is an intermediate tenure which can be pro- 
tected under this section.— (Sreenioti Jannobi v. Grish Chandra, 
15 W. R., 335*) But the section applies to tenures held from the 
time of tho permanent settlement and not to raiyati holdings. Kadimi o.r old (/.^., 

occupying by its hereditary descent) raiyats do not fall within 
Kaillmi raiyats this section, and their Lordships of the Privy council expressly 

said that they were not prepared to affirm a remark of the 
Sadar Dewani Adalat that the analogy of this section extends to them. — (Ram Chunder 
t;. Jogesh Chunder, 19 W. R., P. C., 353; L. R., 229; 2 P. C. R., 836: Ishan 
Chunder v. Hurish Chunder, 24 W. R., 147*) Section 51, Reg. VIII of 1793, 

refers solely to dependent talukdars, and docs not protect from 
Terminable tenures. enhancement persons whose tenures are terminable at the 

end of any year or at the pleasure or caprice of their zemin- 
dars. — (3 W. R., 172.) Nor does the section apply to taluks held under writings, 
sunnuds or other documents granted by proprietors, which do not expressly transfer 
the property in the suit. These persons, as will be seen from s. 7, are treated under 
Reg. VIII of 1793 as lease-holders only. — (Rajah .Satyanund v, Huro Kishore, 15 

W. R., 474.) 

In a suit for enhancement under Reg, VI II of 1793, the onus is on the zemindar 
to prove that a dependent talukdar is liable to enhancement, 
Onus of proof. the nature m\d extent of proof varying according as the 

tenure falls within s, 49 or 51. To bring a taluk within s. 
51 it is sufficient to .show that the tenure exi.stedand was capable of being registered 
at the date of the decennial .settlement, — (Bama Sundari Radhika, 13 W. R. P. C., 
II ; 2 P. C. R., 293; 13 Moo., 248 ; 4 B. L. R, P. C., 16.) This case was decided 
under the law before the pa.ssing of Act X of 1859. It was here held that actual 
registration under the 48th section is not essential to the existence of a taluk under the- 
51st section ; and that proof of the existence of such a taluk at the time of the decennial 
settlement throws on the zemindar the burden of proving* that the rent is variable. 
It was remarked in the same case that a suit to enhance the rent proceeds on the 
presumption that a zemindar holding under the perpetual settlement has the right 
from time to time to rai.se the rents of all the rent-paying land within his zemindari 
according to the pergunnah or current rates, unless, either he is precluded from the 
exercise of that right by a contract binding on him, or the land in question can be 
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brought within one of the exemptions recognised by Bengal Reg. VIII of 1793.— 
(Gopal Lall v. Teluk Chundra, 10 Moo., I. A., 183 , Siisti Churun v. Ishan Chunder, 
22 W. R., 383.) In a^suit for enhancement of rent in respect of land which the defendant 
claims to hold as a dependent taluk, the onus is upon the zemindar to show that the 
land was included in the zemindari at the time of the Permanent Settlement. — Ahsanulla 
V. Basanta 1 . L. R., 10 Cal. 920. A defendant having admitted that he is a tenant, the 
onus is upon him to show thiit his tenancy is such as he sets up, viz. a permanent 
tenancy at a rate which cannot be enhanced. — (Khetra v. Dinendra, 3 C. W. N. 202.) 
The plaintiff is to start his case by proving that the existing rent is below the customary 
rate. — (Hem Chandra v. Kali Prasanno, I. L. R., 26 Cal. 832.) To bring a taluk within 
s. 51 it is sufficient to show that the tenure existed and waf^ capable of being registered 
at the date of the decenniaf settlement. — Bama Sundari Radhika, 13 W. R. P. C., 
II ; 2 P. C. R., 293 ; 13 Moo., 248 ; 4 B. L. R. P. C., 16.) Section 51, Reg. VIII of 
1793, could not apply to tenures the holders of which cannot show that their tenure 

existed, and was capable of being registered at the date of the 
decennial settlement. — (Ishan Chunder Harish Chander, 24 
W. R., 146; Nilmoni Singh v. Ram Chukravarti, 21 W. R., 
439.) A dependent talukdar, whose tenure was in existence before the Permanent 
Settlement, is entitled to protection under s. 49, Reg. VIII of 1783, unless his zemin- 
dar can prove a title to enhancement under s. 51. — (i W. R., 367.) Under s. 49, 
Reg. VIII of 1793, a suit for enhancement is barred by proof of the existence of a 
tenure from the decennial settlement, unless the plaintiff is an auction -purchaser, 
in which case he must show when he purchased, before he can insist on proof of the 
existence of the tenure twelve years before the settlement. — (Romesh Chunder v. 
Madhu Sudan, 5 W. R., 252.). The mention of a tenure in a jamabandi prepared 
seven years before the decennial settlement affords presumption of the existence^of the 
tenure twelve years before that settlement. {Ih.) A patnidar is protected from en- 
hancement under s. 15, Act X, notwithstanding a decree passed before that Act 
by which the zemindar was declared entitled to enhance, the latter having omitted 
to take any effectual step before that Act to vary the rent since the decennial settle- 
ment.— (Gobind Chunder v, Huro Nath, 5 W. R., Act X, 10.) A declaration in a 
former suit, that the defendant’s taluk is not protected from enhancement either under 
s. 16 or 77, Act VIII of 1169 (B.C.), does not relieve the plaintiff from the necessity of 
proving a case under section 51, Regulation VIII of 1793, under which alone he can 
maintain hi^ suit- (Susti Churun v, Ishan Chunder, 22 W. R., 383. See also Ram 
Kumar Khajah Abdul Gunny, 2 Sev., 840 ; Radhika ly, Bama Sundari i W. R:, 
339 ; and on appeal to ^he Privy Council, 4 B. L. R., P. C., 8, and 13 Moo. In. Ap., 49.) 
** The defendant said that he was a shamilat talukdar, as would seem to be the 

substance of the allegation within the meaning of section 5, 
te/inasSit for enhance- Regulation VlII of 1 793. ♦ * * We think, this case 

XaL that'h^ i/a sham^ must be remanded to the Judge, and he will find upon the 

fat talukdar. , evidence, firstly, — whether the defendant is or is not a 

talukdar of the nature described in section 5, Regulation VIII of 1793. If 


Procedure to be adop- 
ted in a suit for enhance- 
ment where defendant 

f )leads that he is a shami- 
at talukdar. 
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the Judge should find in favor of the defendant on this point, he will dis- 
miss the plaintiff^s suit. If he finds against the defendant, then it will be his duty 
to sec whether the defendant is or not a dependent talukdar protected by the provisions 
of section 51, Regulation VIII of 179^^ If the Judge find in favoY of the defendant 
on this point, he will dismiss the plaintiff's suit, because no notice within the meaning 
of the section quoted has been served upon the defendant in this instance. If the 
Judge should find against the d<^fcndant on this second point also, then it will be'*his 
duty to see whether the defendant is a person protected by the provisions of section 
16, Act X of 1859, on this point both the parties will be given opportunity of 
adducing evidence /ro and ro;/. If again the Judge should find that the defendant 
is a person protected by tbe provisions of section 16, he will dismiss the plaintiff’s 
suit. If he should find adversely to the defendant on Aus point also, then it will 
be his duty to determine what is the fair and equitable enhanced rent, if any, within 
the terms of the notice” — (Sharoda Prosanno -zi. Bipin Bihari 13 W. R., A de- 
pendent talukdar sued for enhancement is entitled to a finding not only on the question 
whether by proving holding for twelve years before the Permanent Settlement, he 
can put the plaintiff out of Court, but also on the question whether by holding from 
the Permanent Settlement, he cannot claim the protection given by section 51 (Regu- 
lation VIII of 1793. — I VV. R., 37, See also Sevestre, 175). 

This difficult question was discussed in the case of Jugut Chundar Dutt v. Panioty, 

Are dependent talukdar, ^ W. R., 42?. and 9 W. R., 379, which came before the 

protected fron^ an increase Calcutia Migh Court three times in appeal and once in review, 

of rent in respect of accrc- ° 

ti^sby alluvion to their Plaintiffs sought to enhance the rent of die defendants, 

alleging that the latter held a temporary (gatr bandobusti) 
zimma taluk within their estate ; that by the action of thp river ancwchur had been form- 
ed which defendants held, thereby occupying 40 droons of land in excess of the zimma. 
Defendants pleaded that these 40 droons were not an accretion, but a portion of the zimma 
which had diluviated and reformed on its original site. The lower Appellate Court * 
held that this suit could not lie, as brougnt unde»' Act X of 1859. rhe High Court on 
appeal reversed this decision and remanded the case for retrial on the merits, where- 
upon 'tlie lower Court found, among other points, that the 40 droons of land was an 
accretion and not a re -for mat ion. On a second appeal to tlie High Court, it was 
urged that such accretion, as an increment to the original tenure, was protected, and 
that with advertence to section 4, Regulation XI of 1825, a single demand of rent could 
only be made for the whole estate, and tlicrefore there could be no increase. As to this 
latter contention, the High Court remarked that so far from this section saying that 
accretions to a subordinate tenure shall be rent-free, it expreesLy declared them liable 
for rent, if payable by usage or contract. The case was then remanded to try, amongst 
other points, ist, whether defendant had proved his right to hold the zimma tenure 
at a fixed rent under sections 15 and 16 of Act X of 1859, 2nd if the zimma tenure were 
held at a fixed rent, is it according to the custom of the country liable to any, and if so, 
what, increase on account of alluvion ? (6 W. R., Act X, 1848.) The lower Appellate 
Court decided that defendants had proved themselves entitled to the benefit of the 
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presumption of law in section i6, Act X of 1859, and were therefore entitled to hold the 
zimma tenure at a fixed rent. It also found (apparently not trying the exact issue laid 
down on remand) that there was no custom proved under which the accreted land could • 
be held rent-free ; and held that in the absence of proof of such a custom, the tenant was 
liable to pay rent therefor. The High Court remarked that the burden of proof had 
been thus wrongly put upon the defendants who held the zimma tenure ; yet as the 
plaintiff had sued for a kabuUyat on an alleged right to assess the accreted land, it 
was for him to have proved this allegation. On this ground, judgment was given for 
defendants. The Court 'further proceeded to hold that reading together section 51, 
Regulation VIII of 1793, section 4, Regulation XI of 1825, and section 15, Act X of 
1859. the zemindar was not entitled to assess (t. e,, to claim an increase of rent in 
respect of) the accretions to the defendant's zimma tenure (18 W. R., 427.) A review 
of judgment was asked for, and the points raised above were argued. The Court 
refused To alter their former judgment ; but this judgment was based mainly on the 
1st of the above grounds. Mitter, J., expressly said that his remarks as to the 
accretion being liable to rent were to be regarded as an obiter dictum. Bayley, J., 
however, observed that section 17, Act X of 1859, could have no bearing upon the case, 
as being applicable to raiyati tenure only, and not to those of a taluki character ; 
that he was not shown, nor was he aware of any law, except section 51, Regulation 
VIII of 1763, which provides for the assessment of such accretions; that clause i, 
section 4, Regulation XI of 1825, leaves the substantive law on this point exactly as 
it was before ; and that holders of the nature of the defendants are not liable under 
section 15, Act,X 1859, until it be shown that* their tenures were created subsequent 
to the decennial settlement, and held not at a fixed jumma (9 W. R., 379). As to the 
present law on the subject, .see section 52 and notes. See also Baboo Gopallal 
Thakur Kamar Ali, 6 VV. R., Act X, 1885, where the taluk having been recently 
created, and therefore not protected by section 15, Act X of 1859, the Court observed 
that the question would mainly depend upon the engagements of the parties, A 
zemindar sued to enhance the rent of a talukdar, and in i860 the late Sadar Court 
affirmed his right to enhance, though from his failure to serve the notice required 
by law, the talukdar was not then liable to pa)* rent at any enhanced rate. He then 
proceeded under Act X of 1859 to enforce payment of an enhanced rate of rent, 
grounding his right to do so on the decree on the Sadar Court. It was held that he 
could not succeed, the High Court remarking as follows: ** We thirik that the right 
of the plaint Tf suing under Act X of 1859, with this decree in his hand, stands no 
higher than the right of any other landlord, who, previous to the passing of the Act, 
would have a good^ right to enhance, but whose right by the passing of the Act w^as 
taken away. He has taken no effectual steps by which the rent has been raised since 
the decennial settlement, and the legislature has stepped in and finally protected the 
talukdar " — (Gobind Chunder v. Hara Nath i In. Jur., 52, upheld on appeal by the 
Privy Council, 2 L. R., I. A., 193, and 23 W, R., 3 S 3 -) 

. Enhancement of rent by flaradar Unless there is an express stipulation 
ijaradar. against the ehhancement of rent by an ijaradar he can ex- 
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ercise that power (Doorga Prasad v. Joy Narain, 2 Cal. 474 ; Rushton v. Girdharee, 
21 W. R. 46.) 

Receiving reductions : — When there was a simple statement of the plaintiff 
that by degrees the rents became less and he was entitled 
Receiving re actions. claim an enhancement, held that this was not the state- 

ment contemplated by s. 51 of Reg. VIII of 1819 — (Naba Krista v. Taramanee 12 
W. R, 320.) 

Partition of tenure : — When by the original arrangement there was one 
tenancy under one holding, held that it came to an end when the parent estate was 
partitioned and the effect of the partition was to create separate and distinct 
tenancies under the proprietors of each of the estates, and s. 188 would not preclude, 
one ^of the proprietors of distinct estates from maintaining a suit for enhancement. — 
(Hem Chandra v. Kali Prasanna, 26 Cal. 832.) 

No provision for an abatement or reduction of rent As to 
whether a talukdar is entitled, to abatement of rent on the ground of diluvion 
Peacock, C. J., said: "^We think he is so entitled, unless there was an express 
stipulation that he should not, whether the land was washed away or not. If a man 
stipulates to pay rent it is clear he engages to pay it as a compensation for the use 
of the land rented ; and independently of s. 15, Act X of 1859, we are of opinion that, 
according to the ordinary rules of law, if a talukdar agrees to pay a certain amount 
of rent, tlie tenant of it is exempt from the payment of the whole rent if the whole 
of the land be washed away, or a portion of the rent, if a portion only be washed 
away.^' — (Assaruddin v, Sharashibala, Marsh., 1558.) On both thcrse points, see. 
however, s. 52, postf which is an assessment section. 

Notice not necessary : — Notices of enhancement are no longer required. 

*^Such a large percentage of enhancement cases have failed 
not°no\v\equ1red^^^ because it was not found that the notice had been served, 

or because the notice was defective in form, that it has 
appeared to be highly expedient to do away with a detail, the practical result of which 
has been to delay and impede a decision of the real question at issue between the 
parties. We have accordingly made 'the institution of the enhancement suit to be 
notice to the tenant.'* (R. C. R.) 


7 . (1} Where ihe rent of a tenure-holder is liable to 

enhancement, it may, subject to any contract 

Limits of enhance- between the parties, be enhanced up to the 
ment of rent of te- r v r i. 1 1 1 

nures. 01 the customary rate pa)’^able by persons 

holding similar tenures in the vicinity. 


(2) Where no such customary rate exists, it may, subject 
as aforesaid, be enhanced up to such limit as the Court thinks 
fair and equitable. 


(3) In determining what is fair and equitable, the Court 
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shall not leave to the tenure-holder as profit fess than ten per 
ceijtum of the balance which remains, after deducting from the 
gross rents payable to him the expenses of collecting them, and 
shall have regard to — 

{a) the circumstances under which the tenure was created ; 
for instance, whether the land comprised in the tenure, 
or a great portion of it, was first brought under culti- 
vation by the agency or at the expense of the tenure- 
holder or his predecessors in interest, whether any fine 
or premium .was paid on the creation of the tenure, and 
whether the tenure was originally created at a specially 
low rent for the purpose of reclamation ;and 

{b) the improvements, if any, made by the tenure-holder 
or his predecessors in interest. 

(4) If the tenure-holder himself occupies any portion of the 
land included in the area of his tenure, or has made a grant of 
any portion of the land either rent-free or at a beneficial rent, a 
fair and equitable rent shall be calculated for that portion and 
included in the gross rents aforesaid. 

• 

Liable to enhancement. Sec notes under s, 6 and subsection 8 of s. 3 
ante. 

May be enhanced. — There is much conflict of decisions on the question 
^ , whether co-sharers are entitled to sue for enhancement of rent. 

Arc co-sharers entitled 

to sue for enhancement of (Scc s. 1 88 and notes The earlier decisions seem to 
rent ? 

be that one of several joint proprietors of an estate can not 
maintain a suit for enhancement of his share of the rent without a butwara — . (Troy- 
lochotaran v. Mathura Mohun, Sp. W. R.*(ActX), 41; 2 R. J. P. J., 202 ; Ram 
Lochun V, Aetambur, Sp. W. R. (Act X), III.) So the proprietor of a fractional share 
of an undivided estate has a right to sue for a kabuliyat for such share, if he can prove 
that the defendants have heretofore recognized him as the proprietor of a particular 
share and paid him separately a certain proportion of the rent. — (Romanath v. Chand 
Huri, 14 W. R‘, 432 ; 6 B. L, R., 356, S. C. So also Gunganarain v. Sharoda Mohan, 
12 W. R., 30; 3 B. I^. R. A. C., 230 ; Rakhal Chunder v. Mahtab Khan, 25 W. R., 
221 ; and Doorga Prosad v. Joynarain, I. L. R. 2 Cal,, 474 (overruled). See I. L. R. , 
3 Bom., 23.) Per contra in Sarat Sundari v, Watson, 2 B. L. R., A. C., 159, II W. 
R. 25, it was decided that neither Act X of 1859 nor any decision of the High Court 
gives authority to a party who is entitled to a fractional share of an undivided estate, 
though he may be receiving a definite portion of the rent from the tenant or raiyat, to 
maintain a suit for kabuliyat in respect of such undivided share. The Rent Law 
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contemplates only the gl^ng of pottas of entire holdings and kabuliyats of entire rents. 
(So also in Udaya Churn v. Kali Tara, 2 B* L. R., Ap., 52 ; II W. R., 393) ; and a 
single co-sharer cannot sue for his share of rent, much less for enhanced rent. — (Bhyrub 
V* Gogaram, 17 W. R,, 408 ; Haradhan v. Ram Newaz, 414, Raj Chunder 

V. Rajaram, 22 W. R. 385. See also Indur Chundra v, Brindaban Beliara, 15 

W. R. F. B., 21 ; 8 B. L. R. 251.) The point may now be considered as settled by the 

Full Bench decision in the case' of Gunee Mahomed v. Moran, 
The point is settled. Durga Prosad Mytee v. Joinarain Hazarah, I.L.R. 4 Cal.^ 

96, F. B. In this case, the learned Chief Justice (Garth, C. j.) observes : “ It has been 
constantly held in this Court, and must be considered now as well-established law, that 
each CO -sharer may bring a separate suit against the tenant for his share of the rent 
(when he is in the habit of collecting rent from.iiim separately). But in the absence of 
such an arrangement it is equally clear that no such suit can be maintained, (See 
Ganganarain Dass v. Saroda Mohan Roy Chowdry, 3 B. L. R. A. C., 230 ; 12 W. 
R. 30 ; Sree Misser v. Crowdy, 15 W. R., 243 ; Deno Bundhoo Kundoo Chowdry v, 
Deno Nath Mukerji, 19 W. R, 168; and Musst. Lalan v. Hemraj Singh, 20 W. R., 
76. But a suit for a kabuliyat under such circumstances by one co-sharer against 
the tenant is a vei-y different thing from a suit for arrears of rent. The separate suit 
for arrears, as I have already said, is perfectly consistent with the continued existence 
of the original lease of the tenure. A kabuliyat, by which an entirely new and separate 
tenancy is created is obviously inconsistent with it. A suit for arrears deals only with the 
past. A suit for kabuliyat binds the tenant in the future. In fact it is binding upon 
both parties, because the co-sharer who obtanis a kabuliyat is bound, at the request * 
of the tenant, to give him a potta upon the same terms, and the grant and acceptance 
of a binding lease of the separate share cannot exist contemporaneously with the 
original lease of the entire jote. This is quite in accord with the view of Norman, 
acting C. J., and Dwarkanath Mitter, J., in the Full Bench case of Indur Chunder 
Dugar V. Brindaban Behara, I5 W. R., 21, in which Mr. Justice Mitter points out 
the distinction between a mere separate payment of rent to a co-sharer and a claim 
for a kabuliyat as to the sepa^'ate share. The only authority to the contrary appears 
to be the decision of Bayley and Paul, JJ., in the case of Romanath v. Chand Huri 
(6 B. L. R., 356: 14 W. R. 432), but it is not clear from that whether the tenure 

had ever been held an entire rent ; and at any rate the distinction between a separate 
payment of rent by arrangement, and a binding lease of a separate share, does not 
seem to have been considered. Of course if the original lease of the entire tenure 
is cancelled, or put an end to by the consent of all the parties, the co-sharer f^nd 
the tenant are at liberty to enter into any fresh contracts which the law allows ; but no 
Court of Justice ought to presume such a cancellation or determination of the lease 
from the mere fact of a separate payment of rent to one or mere of the co-sharers. 
The right ot one co-sharer to enhance the rent of his share separately must be gover- 
ned by the same principles as his right to a kabuliyat. The Rent Law, in our opinion, 
does not contemplate the enhancement of a part of an entire rent ; and the enJi^nce- 
ment of rent of a separate share is inconsistent with the continuance of the i^^^f the 
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entire tenure." One co-sharer cannot (even if he m ikc his co -sharers pcirties to his 
suit) sue for the enhancement of his share of tlie rent, such an enhancement being 
inconsistent with tho«continuance of the lease of the entire tenure.— (Uharut Chunder 
V, Rally Das, I. L. R., 5 Cal., 574.) The Full Dench ruling was held not applicable 
where the butwara proceedings did effect such a complete change in the nature of 
the original tenure as to create three new tenancies in the place of the old one. — (Sarut 
Sundari Annund Mohan. I. If. R., 5 Cal., 273.) One co-sharer is not competent 
to issue a proper notice of enh incement without the consent of other co-sharers pre- 
viously obtained, though the rent has been paid to each co -sharer scparateI3^ Under 
the Full Bench ruling, he must first establish his right to a separate contract to recover 
his rent separately on his individual share. — (Kashee Kishor v, Alip Mundle, 
I.L.R., 6 Cal,, 149.) 

Subject to any contract between the parties. — Where in a suit for 
enhanced rent after notice, it appeared that a howladari amulnama had been granted 
at defendant’s request, without any rent for the first year, at v'arying rates less than 
a certain rate up to 1264, and at that certain rate afterwards it was held that the rent 
was not liable to enhancement beyond that certain rate. — (Shoora Sundari v, Golam 
Alij'ig W. Rv P. C., 141 ; 2 P. C., 794. See also I. 1.. R., 3 Bom., 154.) In a lease 
of a jungleboori howla tenure which provided that the lands covered by it should be 
held rent-free for five years, and that after a low rate had been paid for one year, 
the poora diistoor should be paid, their intention was construed to be that, inasmuch 
as the raiyat was bringing those lands into cultivation for tl^e first time, he should for 
ascertain peru^l either pay no rent or something less than customary rates, but the 
landlord did by this bind himself never to enhance the rate under certain circumstan- 
ces. — (Rhunit Chandra v. Gt)ur Mani, ii W. R., 81,' compare Kaseemuddi 
V. Nuddi Ali, ii W. R, 1^4.) Where ‘one of several joint tenants had 
agreed to pay an enhanced rent and the rent had been paid for four years ; 
held that it might he assumed that the co-sharers had acquiesced in the arrangement 
made. — Burhunuddi v, Mohun Chunder, 8 C. L. R. 51 1; but w^hcre one of several 
joint tenants executed a kabuliyat at an enhanced rent for the entire tenure ; held 
that he could not be made liable fur cnhancc^d rent in respect of any share exceeding 
his own share : — Ram Tanin Asmutulia, 6 C. W. N. in. Where the landlord had 
obtained a decree for enhancement of rent and subsequently the landlord and the 
tenajit made a fresh arrangement between themselves and in pursuance*of this arrange- 
ment, a kabuliyat was executed by the tenant by virtue of which the tenant was allowed 
to hold a lease at a less rent fora certain number of years on certain conditions, and if 
the conditions were nc>t fulfilled then the whole rent fixed by the decree would be levied, 

that the arrangement embodied in the kabuliayt had the effect of superseding 
the enhancement decree; and that, upon the expiry of the tcr^i of the if 

the landlord sought to enhance the rent, he must do so by having recourse to the pro- 
cedure laid down by the Rent Law : — -Nobin Chunder v. Goiir Chunder, 8 C. L. R. 
161. 

Up to the .limit of customary rate.— This sub -section gives discretion to 

9 
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the Court. The maximum is only provided, and it does not follow that the Court shall 

in every case force up the rent of a tenure to the customary 
Discretion of the C ourt vaic. Something Icss than the customary rate may possibly 

be given. This view, however, is rendered doubtful by 
sub-section 2, which provides that the Court can determine a fair and equitable rate 
only where no customaiy rate exists. The question then arises where a customary 
rate does exist, cannot the Court award a rate which it thinks fair and equitable ? 
or following the great Rent Case, should it be supposed that, whore a customary 
rate exists, that is the fair and equitable rn^e ? (See the Great Rent Case, B. L. R. 
Supp. Vol., 202.) Customary rate is the relic of the old pergunnah rate. We find 

the first mention of it in s. 60, cl. 2 of Reg* VIII of 
Customary rate 1793» where the khudkasht raiyat's potta is liable to be can- 

celled on proof that the rents paid by them within the last 
three years have been reduced below the rate of the fiirkbundi the pergunnah. 
So an auction-purchaser under s. 5, Reg. XLIV of 1/93, quoted under s. 6 of this Act, 
is at liberty to collect from dependent talukdars, and from raiyats or cultivators of the 
lands let in farm, See., whatever the former proprietor would have been entitled to 
demand according to the established usages and rates of the pergunnah or district 
in which such lands may be situated.’^ Mr. Colcbrooke in a Minute (ist May, 1812)- 
remarked: ‘‘In cases where potta's are set aside or cancelled under the rules above 
quoted, as well as in other similar instances, it is provided that the rent or revenue to 
be demanded shall be deterinined by the rates and usages of the pergunnah or district 
and the niiyat is entitled to require a renewal of his potta upon those terms. This 
would be very unexceptionable if, as is here supposed by the Regulations, the proportion 
of the annual produce in money or kind, constituting the revenue demandable as the due 
of Government, could be with certainty determined, and if the rents which the landlord 
may properly ask, according to the established rates and usages of the pergunnah, were 
accurately ascertainable. P'or the interests of the cultivator and tenant would be 
sufficiently protected and secured if the established rules and rates of the 
pergainnah according to which he is pronounced entitled to demand the renewal of 
the lease, and according to which the Courts of Justice are required to 
decide disputes arising between landlord and tenant, were either known or ascertain- 
able. But there is reason to presume that the pergunnah rates are become very 
uncerUiin. In several cases of magnitude which were persevcringly contested bytnc 
parties, it appeared from proceedings which came before the Sadar Dewani Adalat 
while I sat in that Court, that in a district or province in which dependent talukdars 
are particularly numerous, no rule of adjustment could be discovered after the most 
patient enquiry conducted by a very intelligent public officer. From the proceedings 
held in numerous otl^r cases in the Courts of Justice, the same conclusion may be 
drawn respecting the relative situation of the raiyat and zemindar in most districts. In 
some, indeed, a rule of adjustment may still be found in full force and actual operation. 
The Regulations of Benares have maintained the table of rates of 1187 Fusli, and the 
Kanungo office yet exists in that province for its preservation. In the vicinity of Calcutta 
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the raiyats Ijave been, i understand, supported by the decisions of Adalats (Courts) 
in their pretensions to hold their lands upon the rents payable by them, or by the 
persons whose representatives they are according to the last general measurement 
which was undertaken with the authority of Government before the Permanent 
Settlement, and of which the record is understood to be preserved in the office of the 
Collector of the 24-Pergunnahs. Ocher instances may exist, but they are few, and 
the position, as a general one, i# unquestionably true that there is actually no sufficient 
evidence of the rates and usages of pergnnnahs which can be now appealed to for the 
decision of questions between landholders, and raiyats.’^ He therefore proposed that 
provision shall be made by Regulation for cases where the pergunnah rates are not 
ascertainable, which should regulate thepottas of kfiudkasJit raiyats, or of other persons 
entitled to a renewal of thei^ leases. This will silently substitute a new and definite 
rule in place of ancient but uncertain usages. 'I'he following an* the rules which I 
should •propose with these views : — (i) in any inst.'uicc where a khudkasJit raiyat, or 
other occupant or tenant may be entitled, under the existing Regulations to receive a 
renewed potla, in consequence of the cai\celling ol iovvncv pottas by reason of a public 
sale for the recovery of the arrears of revenue, or in consequence of any other circum- 
stances rendering requisite the renewal of pottas according to the rates of the pergunnah, 
as well as in every case in which tlie landholder, farmer, or other person in charg’e 
of the collections authr rized to collect according to the rates of the pergunnah in place 
of subsisting engagement ; if in any such case or instance, it shall not appear that 
established rates are known in tlie pergunnah or other local division, within which 
the land is sitiwited^ or if those rates shall not be ascertainable owing to long disu5sc 
or insufficient evidence of them ; then, and in every such instance, the renewed potta 
shall be granted and the collection made in tlic case of an individual raiyat or tenant, 
at such rale or rates as are paid or payable for other land of similar description, and 
as near as may be of the same qualit}' in the vicinity; Jjut in the case of cancelling 
generally the pottas of llie raiyats and tenants oi the whole estate, or of an entire 
tnouzah, or other local division of the country, the new pottas shall be gianted, and 
collections made at rates not cx<'ccding the highest rate paid for the same lands in 
any one year within the period of three years iTist past, antecedently to the date of 
cancelling the pottas. (j) In the case of a dependent lalukdar, if the rent of the land 
be computed according to the rates payable by raiyats or cultiv^ators for land of 
similar 'qualit}^ and description, a dediution shall be allowed froifi the gross rent, 
in the adju Ament of the junima of such dependent taluk at the rate of ten per cent, 
of the talukdar’s profit or income, over and above a reasonable allowance for charges 
of collection, accord! tfg to the extent of the taluk.” These recommendations were 
adopted and incorporated in Regulation V of 1812. The preamble of this enactment 
recited that it had been deemed advisable to revise the rules established regarding 
the grant of pottas by proprietors of land paying* revenue to Government, to their 
tenants and, also the rates at which persons purchasing land at the public sales were 
entitled to collect their rents, and that there were grounds to believe that considerable 
abuses and oppression had been committed by zemindars, talukdars, and farmers 
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of land in the exercise of powers vested in them with respect to the disti;pss and sale 
of the property of their tenants for the recovery of arrears of revenue. The Regulation 
then declared proprietors of land competent to grant leases for any period which they 
might deem most convenient to themselves and tenants, and most conducive to the im- 
provement of their estates. They were also declared competent to grant leases to their 
dependent talukdars, under-farmers and raiyats, and to receive corresponding engage- 
ments for the payment of rent according to such form as the contracting parties might 
deem most convenient and most conducive (o their respective interests, provided, 
however, that this should not be construed to sanction or legalise the imposition of 
arbitrary or indefinite cesses. All such stipulations were to be null and void, but the 
Courts were, notwithstanding, to maintain and give effect to the definite clauses of the 
engagements contracted between tlie parties, or in other words, to enforce payment of 
sums specifically agreed between them. Persons attaching land on the part of 
Government, and purchasers at the public sales, were forbidden to annul existing leases 
within the year, on the ground that they were collusive, without obtaining a decision 
to this effect in a Court of Justice. The Regulation then referred to the provisions of 
the pre-existing law, under which purchasers at revenue sales were entitled to collect, 
during the year in which the sale took place, whatever the former proprietor 
would have been entitled to receive according to the established usages and 
rates of the perguiin ih or district in which such lands may be situated," and 
recited that there was reason to believe that, the pergunnah rates had in many cases 
become uncertain. It accordingly provided that, when any known established pergun- 
nah rates existed, they siiould determine the amount of rent to be received by pur- 
chasers at public sales, and persons attaching lands on the part of Government, where 
no such established pergunnah rates were known, pottas were to be granted, and the 
collections made according to the rate pa^^able for land of a similar description in the 
places adjacent. If the leaser and potlas of tenants of an estate generally which 
consisted of an entire village or other local division, were liable to be cancelled, new 
pottas were to be granted, and collections made at rales not exceeding the highest 
rate paid for the same laiid in any one year within the period of three years next 
preceding the period at which the leases were cancelled. In the case of dependent 
talukdars, if the rent were computed according tj the rates payable by raiyats or 
cultivators, a deduction was to be allowed from the gross rent at the rate of ten per 
cent, for talukdar’s profit, over and above a reasonable allowance for collection charges. 

The right of an auction -purchaser under Regulation XLI V of 1793, s. 5, is limited 
to raising the rent of a taluk created by the defaulter to what is demandabic from it 
according to the pergunnah rates prevailing, either at the tkme when the taluk is 
created, or at the time when the auction-purchasc takes place'; and he cannot de- 
mand any higher rent even if, at any subsequent time, such higher rent be in accord- 
ance with the prevailing current rate — (Mohini Mohan v, Iclui Moye, I. L. R., 4 Cal., 
612.) In every part of India the Government or its alienee is debarred, if not by law 
(as in Bengal) yet by custom of the country, from enhancing the assessment of 
permanent lenanls beyond a certain limit. What that limit is must be determined 
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by the circumstances of each case. In a suit by an enamdar^ holding under a grant 
from Scindia made in 1793, against his permanent tenant for an enhan(5fed rent, the 
Court, in the absense law or contract to the contrary, affirmed the plaintiff’s right 
to enhance the assessment to the extent to which, according to the old custom qf the 
country, Scindia would have been entitled to enhance it, and upon a virtual admission 
of the defendant allowed enhancement to the extent of one-half the produce— ( 1 . L. R., 
3 Bom,, 348.) 

Payable by person? holding similar tenures: — Under clause (7) of 
section 3 of the Act, the word tenure ” includes an under- tenure. Can then the rent of 
a tenure-holder be forced up to that of an under-tcnure-holder ? The word ‘ similar * 
has saved that risk. ‘Similar’ should therefore mean not only similar in quality, bu^ similar 
in degree or class. It would^includc similarity of land, because tenures not having 
similar lands can hardly be described as similar to each other. I'he word is used 
in its wicTest sense^ The rates payable by talukdars and those payable by cultivating 
raiyats are different, and the former cannot be enhanced so as to be equal to the latter. 
The Talukdar is entitled to some reasonable profit — (Haro Sundari v, Anand Mohan, 

7 W. R., 459 ; Mohim Chundcr 7'. Gurudas, 7 W. R., 285 ; Muncekiirnika v, Anund 
Moyce, 10 W. R., 245; Dyaram 7c Bhobindur, i Sel. Rep., 139; Gopee Mohan v, 
Radha Mohan, 2 Scl. Rep., 17 ; Jadub ChunderT/. Johori lAishkur, W. R. (1864), 
Act X, 74; Mohim Chundcr v, Guroo Hass, 7 W. R., 285 ; Shoora Sundari v, (mpal 
Lai, 19 W. R., 143; Babu Dhunapiit 7*. Goomun, ii Moo. 1 . A., 433 at p. 468; 9 
W. R., P, C., 3 ; Khajeh Asanullah v, Obhoy Chiinder, 13 Moo. I. A., 317 at p. 
324.) In a rcc(»nt case (Bissesvari v. Hem Chundcr, I. L. R., 14 Cal, 133) it has been 
held that llie rale of rent to be fixed as payable by the tenure-holder must ordinarily 
be fixed with reference to the rents paid by raiyats within the tenure itself, and not 
with reference to those paid b}^ raiy.iLs in the neighbourhcjoil outside the limits of 
the tenure. There is nothing to prevent the rent of a dependent taliik being enhanced. 
Similarly it Ins l)cen held that a howladar cannot enhance his nini-howladar to the 
same extent as his own rent Ins been enhanced, but only up to tlic ordinary rate for 
similar land— ^Mirtcnjai v, Manik Chundcr, 7 Sel. Rep., 430.) 

Sub-section (2). — See notes under s, 7^(i) — “similar tenure.” An cnamdars 
power to enhance the rent of a inecrasic tenant is limited, lie cannot demand more 
rent than what is fair and equitable according to the custom of the country. — (L L. R., 
3 Bom., 141.) In a suit for enlnnrcment of tlic rent paid by talukdars, the 

plaintiff i . bound to afford data (c.^., the rate paid by intermediate tetianls of the 
same class) upon which the Court can come to ;i satisfactory conclusion as to what 
would be a fair and^equitable rate to be paid by defendant ; plaintiff being competent 
under s. 10, Art VI of 1862, to measure the taluk and ascertain the assets. — Debi 
Dass V, Gobind Mohan, 10 W. R., 213.) When the under-tenants paid i rupee 4 
annas to the howladar, he paid 14 annas to the landlord ; when they paid him i rupee 

8 annas, it was only fair that he should pay i rupee to the landlord. — (Bharat 
Chunder v, Gour Moni, ii W. R., 31.) As to what is to be considered fair and 
equitable rate, this sub-section should be read subject to sub -sections 3 and 4, 
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Sub-seotion (3). — Profit not less than ten per centum. — The Rent 
Conimissioriers observe that there are in the existing law no express provisions for the 
enhancement of the rents of tenures, and that the want of a 4^finite enactment on 
the point has given rise* to much expensive litigation. The sections of the Bill relating 
to this matter are based on those drafted by the Commissioners, and the grounds on 
which they rest will be best seen from the following extract from the Commissioners’ 
report : — « 

We have,” they say, provided for the enhancement of the rent of tenures and 
under-tenures, by enacting that, in any case in which such 
The Rcrtt Commibbion. rent is liable to enhancement, — there arc cases in which it is 

• not so liable, ~ it may be enhanced up to the limit of the 

customary rate payable by persons holding similar tenures or under-tenures in the 
vicinity, or, where no such customary rate exists, up to such limit as to the Court 
shall appear fair and equitable, but so that the profit of the tenure-holder 6r undcr- 
tenure-holder shall not (in the absence of certain special circumstances, to be noticed 
hereafter) exceed tliirty per centum of the balance which remains after deducting, from 
the gross rents payable to him, the expenses of collecting .such rents. It may be observed 
that, according to the rule contained ins. 8 of Reg. V of 1812, ten per rent, of the 
balance just mentioned was allowed to the tenure-holder. This section was repealed 
by Act X of 1 859, but, by some oversight, no provision was substituted by this Act 
though the principle, as being fair and equitable in itst If, and usual by reason of the 
provisions of the regulation, was, on several occasions, acted upon by the Courts after 
that Act was passed. It appears to a majority of us, after careful consideration, that 
the limit of ten per cent, is too low, and we have accordingly nllowed a highei iiniit, 
namely that of a maximum not exceeding thirty per cent, in ordinary cases. Wc 
have provided for the special and well-known case jiinglcboori holdings by enacting 
that, when more than one hundred bighas of land have been demised for reclamation 
purposes, more than half being at the time unreclaimed, and tije whole having been 
subsequently reclaimed, the rent of the tenant may not be enhanced so as to leave 
him a profit of less than twenty per cent, of the net balance above-mentioned, and 
the Court may allow him sucii pro fit. m excess of twenty per cent, as to it appears fair 
and equitable. In order to prevent these new provisions from working hardship by 
any sudden and great change, we have annexed the following check : {a) the enhanced 
rent shall not ii\ any case be more than double the previous rent; {b) the Court may 
direct that the enhancement shall take effect gradually, — or^ in other words, that the 
rent shall increase yearly during any number of years not exceeding five, until the 
limit of the enhancement allowed has been reached ; and (c) that rent once enhanced 
shall not be altered for ten years unless on account of alluvion or diluvion.” 

The only further points calling for notice in connection with these sections are, 
that it has been provided that the tenure-holder’s profits shall 
No. I. . never be less than ten per cent, of the net balance, that the 

provision regarding jungleboori tenures has been made appli- 
cable to all such tenures irrespective of the area comprised in them, and that a clause 
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has been added providing that when a tenure-holder has made improvements other 
than those referred to by the Commissioners, the Court may allow him such amount, by 
way of profit, as it tltinks fit, provided it be not less than ten per cent/^ (Select 
Committee on B. T. Bill No. I.) 

‘'We have made a considerable alteration in s. 7, sub-section (3), which lays 
down the rules to be followed by the Court in enhancing the 
Bill No II rent of a tenure in cases where the matter is not provided 

for by contract or custom. It is now simply enacted that the 
Court shall not leave the tenure-holder less than ten per cent, of the profits, and in 
fixing the rent shall have regard to the circumstances under which the tenure was 
created, to the improvements j^iade by the holder of it, and to the costs and risks of 
collection.’* (Select Committee on B. T. Bill No. II.) 

Wg have in s. 7 of this chapter included, among the matters to which a Court 
• must have regard in enhancing the rent of a tenure-holder, 
Bill No. HI the questions — whether the tenure w'as originally granted at a 

specially low rent for the purpose of reclamation, and whether 
any fine or premium was paid on the creation of the tenure, (Select Committee on 
B. T. .Bill No. III.) 

The margin of profit according to the decisions should be from one-third to one- 
sixth of the gross rent." (Jadub Chunder v, Ishan Lushkar, 
The old 1.1W. Sp. W. R., Act X, 74; 2 R. J. P. J., 313.) An intermediate 

holder’s rent should not be enhanced, so as to render ^his 
holding altogetlTer void of all reasonable profit. To charge him with full rents of cul- 
tivating and resident raiyats would not be fair and equitable, — (Gouree Prosad v. 
Rani Surnamoyi, 6 W. R. (Act X), 41 ; Uma Churan v. Umatara, 8 W. R., 181 ; 
Muneckarnika v, Anand Moyi, 10 W. R., 245.) The profit of the talukdar should 
be fifteen per cent, according to Rani Surnamoyi Gouri Prosad, 3 B. L. R. A. C., 
270 ; and ten per cent, and chargees according to Punchanand v, Hur Gopal, I Sel. 
R., 145. 

The Noabad falukihirs of Chittagong used to pay a customary rate of Rs. 16 a 
droon (~6'35 acres), but in the recent settlement of that district their rents were 
enhanced according to the rules laid down in sub-setions (3) and (4) of section 7, by 
which the fair rents pa3^able by teniues liable to enhancement have, in fact, been 
determined in all settlements of rent under Chapter X of this Act since it came into 
force. The 10 per cent rule was taken from section 8 of Regulation V of 1812. 

In practice it has been found necessary, in most of the recent settlements of rents 
under Chapter X, to atlow tenure -holders more than 10 per cent after deducting from 
the gross rents payable to them the expenses of collection. In Chittagong, 30 per cent 
on the gross rents, inclusive of cost of collection, was ordinarily allowed, and where an 
under-tenure holder intervened between the cultivator and the tenure-holder a larger 
percentage was given. The Settlement Officer of Chittagong explains the procedure 
adopted in settling the rents of talukdars (tenure-holders of thg first degree) in that 
district thus — > 
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A, a faluhhtr^ has leased his entire taluk to B in itmam, B has sublet all his lands 
to C, D, E, and V, settled cultivators. The Revenue Officer finds that the fair rent of 
each of C, D, E, and F is Rs. 25, The gross rents of the itmum are, therefore, Rs. 
100. Supposing the Revenue Officer to find that 15 is a fair profit to allow 
to the itmamdar^ the fair rent payable by B to A would be Rs. 100, less 15 per cent, ^ 
or Rs.. 85, The rent payable by A to Government would not be Rs. 85 less 30 per 
cent of Rs 85 ; but (as the assets of the taluk for {Purposes of assessment arc not 
lessened by any portion which the talnkdar's grant enables the itmamdar to intercept) 
the assets of the taluk would be Rs. 100, and the fair rent Rs 70. B pays Rs. 85 to 
A, while A pays Rs. 70 to Government. A\s actual profit, therefore, is only Rs. 15, 
or 17*6 per cent. 

To prevent hardship, Government is (/. c., where it is proprietor) willing to 
concede a larger percentage than per cent, for distribution between tenure-holders 
and under- tenure-holders in cases where the Revenue Officer, in ^'arcful exercise of 
the discretion given to him, thinks proper to distribute a larger percentage. — (Chitta- 
gong ScUlemcnt Rep. App. VI, p. lx, para 13.) 

Cl. {a) of sub-section 3 clearly indicates that a tenure-holder within the 
contemplation of the Act must be a person who holds land which is used or 
fagricultural or horticultural purposes. Per Bancrjce J., Umrao Bibi v, Syed 
ISIahomcid, 4 C. W. N, 76 ; 27 Cal. 205. 

Onus probandi. — In a suit for enhancement of the rent of a tenure under 
section 7, it is for the plaintiff to start his case by proving that the existing rate was 
below the customary rate payable by persons holding similar tenures in the vicinity, 
or that it was not fair and equitable, before the onus could be shifted to the defendant 
to prove j;hat the existing rent was fair and equitable. — Hem Chunder v. Kali Pro- 
sunno, I. L. R., 26 Cal. 832. 

8. The Court may, if it thinks that an immediate increase 
of rent would produce hardship, direct that 
Power to order the enhancement shall be gradual ; that is to 
ment. say, that the rent shall increase yearly, by de- 

grees, for any number of years not exceeding 
five, until the limit of the enhancement allowed has been 
reached. 

Comp.-ire with Section 36 post. 


the rent of a tenure-holder has been enhanced 
by the Court or by contract, it shall not be 


9. When 

Rent once enhan- 
ced may not be ai- ' . , 1 1 ^ . r" 

tered for fifteen S-gam enhanced by the Court during the fifteen 

years next following the date on which it has 
been so enhanced. 


Compare with section 37 post. 
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Other incidents of tenures. 

It is curious that notwithstanding this heading, section lo to 17 give only incidents 
of permanent tenures and not of all tenures. The Chapter purports to give incidents 
of tenure-holders, whether permanent or not, and sections 6 to 9 give conditions of 
all sorts of tenures. 


10. A holder of a permanent tenure shall not be ejected 
by his landlord except on the ground that he 
Permanent tenure- has broken a condition on breach of which he 


holder not liable to 
ejectment. 


is, under the terms of a contract between him 
and* his landlord, liable to be ejected : 


Provided that where the contract is made after the com- 
mencement of this Act, the condition is consistent with the 
provisions of this Act. 


This section should be read with sections 65, 89, 155, and 178 (i) c of the 

Act. 

Permanent tenure See notes under s. 3 (8) ante. 

Ejectment of a permanent tenure-holder. — Observe the definition of 
* permanent tenure * (section 3 (8).) Ordinarily ejectment of the holder of such a tenure 
is inconsistent with the definition ; hence the only possible case is a breach of the condi- 
tion of the tenure. But the condition must be consistent with the provisions of this 
Act, where the contract is made after its commencement. If the forfeiture be a penal- 
ty for non-payment of rent, it would not operate as a breach of condition (section 65). 
Then again in no case will the tenure-holder be ejected from his tenure except in exe- 
cution of a decree (sections 89, 178 (i)c), /. e., except by a suit, and a suit for eject- 
ment is not possible except under the conditions stated by section 155. A notice to 
quit which directs the tenant to vacate a certain quantity of land under his landlord 
is not bad in law merely because it includes some land which the tenant is found not to 
hold under the landlord. — Shama Chum v* Uma Churn, 2 C. W. N. 106. See notes 
under s. 155. 

Breach of Condition. — This was also the previous law. The liability to 
ejectment of the holder of a mokurari istemrari ijara is to 
Ouster, be determined by the conditions of his lease, and not by the 

provisions of section 21, Act X of 1859— (Mohunt Bularam 
Jogendronath, 19 *W. R., 349.) The Court (Mitter, J.) observed : '^Tbe defen- 
dant is the holder of a mokurari istemrari ijara and not a raiyat. It is therefore clear 
that his liability to be ejected from his tenure is to be determined by the conditions 
of his lease, and not by the provisions above referred to. Now the right of re-entry 
reserved by the potta, by which the defendant's tenure was created, can, under the 
express terms of that document, be exercised only when there is an arrear of rent due 
at the end of the year, the words being used Saltamamee Akbiree. It appears, 

10 
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however, that the present suit for ejectment was broug^ht in the month of Asar, that 
is to say more than two months previous to the expiration of the Velaity year, and 
the arrears claimed are admitted to be arrears due for three previous months, viz*, Jyte, 
Bysak and Chyte. Under such circumstances, it is clear that the arrears cannot 
be treated as arrears remaining due at the end of the year, and that the plaintiff’s 
claim for ejectment, so far as it is based upon the non-payment thereof, must necessarily 
fall to the ground.” The same principle was held applicable to talukdars. Act VMI 
(B. C.) of 1869 does not apply to the case of a talukdar who has power to transfer his 
land, and is liable, under the terms of his kabuliyat, to immediate ejectment in the 
event of default. The question whether a talukdar is hable to ejectment must be de- 
termined by the provisions of his lease — (Mumtaz Bibi v, Grish Chunder, 2 W. R., 
376.) But see the rulings quoted under the heading Consistent with the provisions 
of the Act.” In the case of a service tenure a distinct refusal to perform services will 
cause its forfeiture — (Hurprasada v. Ramruttun, I. L. R., 4 Cal. 67). But every 
breach of the conditions of a lease will not subject the tenure-holder to ejectment, the 
condition must be such as its breach will work by contract as a forfeiture — (Alum Shah 
V. Moran, W. R. Sp. Act X, 31 ; Guru Prasad v. Phillippe, 2 Hay, 451 : Mohonied 
Faez Khan v* Shlb Dool^ri, 16 W. R., 103). 

Consistent with the provisions of this Act. — The condition must be 
consistent with the provisions of this Act. Hence if non-payment of rent be a con- 
dition of forfeiture, and the condition is made after the commencement of this Act, 
It will not operate (section 65). But if this condition had been contracted before the 
Act came into force, will it operate? The answer to this wifi be found by 
reading section 178 (i) c with section 65. Under section 178 (i) r, no contract 
made between a landlord and a tenant before or after the passing of this Act 
shall entitle a landlord to eject a tenant otherwise than in accordance with the provi- 
sions of this Act, and under section 65, where a tenant is a permanent tenure-holder, 
he shall not be liable to ejectment for arrears of rent. It follows that a condition 
stipulating forfeiture of a permanent tenure for non-payment of rent will never operate, 
whether the contract is made before or after the passing of this Act. Under the old 
law where such conditions existed, the Courts allowed time for remedying the breach. 
In a suit for the cancclment of a lease on account of a breach of its conditions, the 
breach complained of consisting in the non-payment of rent for a particular period 
specified in the lease, the lessee is entitled to avail himself of the provision In section 
78, Act X of 1859, that section applying to all suits for the ejectment of a raiyat or for 
cancelment of a lease for non-payment of rent — (Jan Ali v. Nityanund, 10 W, R., 
F. B., 12.) So as to section 52, Act VHI of 1868 (B. C.) which corresponds to section 
78, Act X ; Shaik Abdoor Rahaman v, Digumbari Dasi, 18 W. R., 477.) But appli- 
cable only to raiyats and not to talukdars— (Mumtaz Bibi v. Grish Chunder, 22 W. R,, 
376.) Where in a perpetual lease there was a conditi6n that, on default being made in 
payment of a certain number of instalments of rent, the lease should be void, it was held 
that in a suit under clause 5, section 23 of Act X of 1859, for cancellation of the lease 
on accouut of a breach of the condition, the lessee was entitled to the benefit of section 



BENGAL TENANCY ACT, 


75 


SEC. lO.j 

78, even though the defence set up was false in fact— (Duli Chand Meher Chand, 
12 B. L. R., P. C., 439.) A seputni was granted to B by A who held a dur-putni 
containing the following conditions, vi2,, ** I shall pay rent month by month ; should I 
fail in that I shall pay interest on instalments overdue at 1 per cent, per month, I shall 
pay the rent in full by the close of every year. Should I neglect to make the payments, 
you will, of your own authority, take over possession of the said dur-putni taluk after 
the expiration of one month of the next succeeding year, and I shall have no complaint 
against your doing so.” Upoi% non-payment of rent for the year 1281, a suit for 
khas possession of the lands was brought against A and B. The defendants claimed 
an equitable right to prevent forfeiture by paying all arrears according to the terms of* 
the dur-putni, together with all costs. The Court (Pontifex and McDonell, JJ.) 
observed : “ We do not think it necessary to decide in this case whether or not the 
provisions oPthe Rent Laws actually apply ; because we think that, even if they do not 
in terms apply, we are bound by analogy to that law to apply in ^favour of the 
defendants, — an equity similar to the equity there given. We therefore think 
that if the defendants pay the whole of the rent due up to the present time, with 
interest according to tlie stipulations of the original kabuliyat and potta, and also pay 
all the costs of the proceedings in both this Court and of the Courts bellow, the plaintiff 
ought not to have khas possession decreed to him” — (Mothoora Mohan v, Ramlal, 4 
C, L. R., 469.) Where in a mokurari lease, there was a condition that in case of non- 
payment of one year’s rent, and its falling into arrears, the mokurari settlement was 
to be cancelled, and default was made and a suit for ejectment was brought, it was 
held that independently of the Rent Act, the ‘defendant should be allowed in equity 
a reasonable time to pay the landlord’s dues in order to prevent forfeiture. It was also 
held that the provisions of section 52 of Bengal Act, VI II of 1869 arc exactly similar 
to those of section 78 of Act X of 1859, and applicable to the case of a mokurari Ie^lse ; 
and therefore that a decree passed in conformity therewith, which allowed fifteen days 
for the payment of the arrears of rent found due and interest thereon was a good decree. 
Under the present law a permanent tenure holder is liable to ejectment for arrears of 
rent (sections 65 and 66). The decision of Mumtaz Bibi v» Grish Chunder, 22 W. R., 
376, was dissented from under the authority ©f Duli Chand v, Meher Chand, 12 B. 
L. R., 439. — (Mahomed Ameer v, Peryag Sing I. L. R., 7 Cal., 566). 

In all such cases now section 155 should be applied on principles of equity. 

Building tenures,- -See section j 84 and notes. 

Ejectment of a tenure-holder not permanent,— Sections 89, 155 and 178 
(i) c will govern his case. Breach of condition of tenure will under the ordinary law 
of contract subject him to ejectment, if forfeiture has been stipulated as its penalty. 

Limitation — Limitation does no,t begin to run in favour of a mokuraridar 
against the zemindar, until the latter has had notice that the former claims under a 
mokurari grant — 2 P, C. R., 806; 19 W. R., 252, cited above. Under article 
I of Part I of Schedule of this Act, a suit to eject any tenure-holder on account of a 
breach of condition, resulting a forfeiture must be brought within one year of the date 
of the breach ; and notice under section 155 must be served long before. 
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OjQUS of proof. — When a tenant has admitted that he is a tenant, the onus is 
upon him to show that his tenancy is such as he sets up, namely, a permanent tenancy 
at a rate which cannot be enhanced (Khetra Krishna Mitra v. Divendra Narain Rai, 

3 C. W. N., 202). In a suit by a landlord for khas possession, the defendants set up 
and proved an intermediate tenure, held that it was on the plaintiffs to show that the 
parcel of land sought to be resumed was outside such tenure — Rajendra v, Mohim 
3 C. W, N., 763 ; but see Nandalalz/. jogeswar, 3C. W. N. ccciii.In a suit for eject- 
ment by a purchaser at a revenue sale, the defendants claimed to hold the land as a 
subordinate which had been in existence and in the possession of themselves and 

their predecessors since the time of the permanent settleiru^nt. It was foundas a fact that 
the tenure was in existence in 1 789-99. Held^ that, although in the first instance the burden 
of proof was on the defendants, yet it had been discharged by the proof of the defendants^ 
long possession and of the fact th.at the taluk was in existence one hundred years ago 
(Nityanand Rai v, Banshi Chandra Bhiiiyan, 3 C. W. N., 341). When a defendant 
alleges that he holds a permanent tenure, the burden of proving that fact lies on him,, 
and it is not for the plaintiff to show that he is not a tenure-holder but only a raiyat 
(Nilmoni Maitra v. Mathura Nath Joardar, 4 C. W. N., clix). If a person sets up 
as against Government a permanent talukdari right, it is incumbent on him to make 
out that case. Prosunno v. Secretary of state, I. L. R., 26 Cal. 792: 3 C, W. N. 

695- 

11. Every permanent tenure shall, subject to the provisions 

Transfer and trans- Capable of being transferred and 

mission of permanent bequeathed in the same manner and to the 
same extent as other immovable property. 

Subject to the provisions of this Act.— See sections 12 to 17, 88, 181 and 
183 which limit this provision. 

Incidents of a permanent tenure.— Heritability of a permanent tenure 
gees with its definitions ; — (see section 3 (8) and notes ; Wat- 
Heritable. son V. Juggdssur, Musst, 330: Murct Liikhee Koer -zf. Rai 

Hari Krishna, 3 B. L. R. 226 ; 12 W. R,, 3; Karunakur v. 
Niladhro, 5 B. L, R., 652; 14 W. R., 107.) This section makes it also transferable 
and passable by a will. The word * transfer* h;js not been defined in this Act, In the 

Transfer of Property Act (Act IV of 1882), '‘transfer of 
Transmissible. property ** means an act by which a living person conveys 

property, in present or in future to one or more other living 
persons, or to himself and one or more other liying persons, and to "transfer property 
is to perform such act (s. 5). So under the old law permanent tenures were transfer- 
able.-- (Sadananda V, Nurrottum,. 3 B. L. R., 280; 16 W. R., 290; Brajanath v* 
Lukhinarain, 7 B. L. R., 21 1 ; Panye Chunder Hem Chunder, I. L. R., 10 Cal,, 
4g6; Ananda Rai v. Kali Prosad , I, L. R.f 10 Cal., 677.) A permanent tenure-holder 
can sub-let, see s. 179, post. 
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Section ii is not in force in Orissa and as s. 183 saves customs, tenures which 
before the passing of the Act were by custom non -transferable, as, for instance, 
surbarakari tenures, in Orissa, which, thougli hereditary, are not transferable without 
the consent of the zemindar y will continue to be so — (see Durjodhan Das v. Chuya 
Dai, I W. R., 322; Kashi Nath Pani v. Lakhmani Prasad Patnaik, 19 W. R., 99; 
Dashorathi Hari Chandra Mahapatra -z/. Rama Krishna Jana, LL. R., 9 Cal., 526; 
Bhuban Pari v. Shama NancU De, I. L. R,, ii Cal., 699; and Sudanando 


Mahantiv. Nauratan Mahanti, 8 B. L. R., 280; i6W,R., 290). 

Sections 17 and 18 of the Bengal Tenancy Act recognise the transfer of a share of a 
tenure and entitle the transferee to be regarded as one of the 
Transfer of shares. tenants in respect of the holding : — Mohesh Chundert;. Saroda 

Prasad, I. L. R., 21. Cal. 433. An alienation of the interest in 
any portion of the pntni taliikl such portion not being an aliquot part of share, but 
being a portion of the land composing the putni can be made: — Madhab Ram 1;. 
Doyal Chand, I. L. R., 25 Cal. 445. See notes under s. 17. 

The law has effected considerable changes in the law relating to the sqle of per- 
manent tenures, dispensing as it does with the recognition of 

Sale invalid unless in the sale by the landlord, as a condition to its validity : and the 
strict conformity to the *' 

Act. more unfettered freedom of transfer confirmed by the Act 

was intended to be exercised, if at all, in strict conformity 
to the conditions which the Act prescribes, and unless those conditions are substanti- 
ally complied with, the transfer is invalid and ineffectual : — Babar Ali v. Krishna Kamini 
3^C. W. N. 53t ; I. L. R., 26 Cal. 603. 

A general restriction on assignment does not apply to 


General restriction 
on assignment. 


an assignment by operation of law taking effect in invituniy, 
as a sale under execution : — Golak Nath v, Mothura Nath> 


I. L. R., 20 Cal. 273, see also Diwali v. Apaji, 10 Bom. 342. 

Where a lease contained a clause stipulating that the tenant would not let the lands 
to be attached and sold in satisfaction of judgment debts, and 
Compulsory sale. that if he did, that would give the landlord a right of re-entry, 

held that if the lessee allowed the land to be attached and 


sold by not taking measures to satisfy his judgment debt, there would be breach, both 
according to the letter and spirit of the proviso in the lease : — Vyankatraya v, Shiv- 
rambhat. I. L. R., 7 Bom. 256. • 

Onus of proof of transferability. - As regards tenures which are not 
permanent, there is a ruling in the case of Daya Chand Saha v, Anand Chandra Sen 
(I, L. R., 14 Cal. 382.), in which it has been said that there is no presumption that 
any tenure held is not a transferable tenure, and a landlord who sues for khas pos- 
session on the ground that a tenure sold was not transferable must establish his case 
as an ordinary plaintiff. The subject matter of this suit appears, however, not to have 
been a ‘^tenure** in the strict sense of the term, but a '^holding,'* and the rule laid down 
in this case was subsequently dissented from in respect to a raiyat^s holding in the case 
of Kripamayi Debi v* Durga Gobinda Sarkar (I. L. R. 15 Cal., 89). See note to sec. 26. 
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For building tenures, see s 182 and notes. 

Escheat. — Lands belonging to a zeinindari granted by the zemindar under an 
absolute hereditary mokurari tenure d<;t^ not, on the death of, the grantee without 
heirs, revert to the zemindar ; nor does the zeminder, under such circumstances, take 
by escheat a tenure subordinate to and carved out of his zemindari. The Crown will, 
on the failure of heirs by the general prerogative, take the property by escheat, subject 
to any limits or charges affecting it ; and there is notjiing in the nature of a mokurari 
tenure which should prevent the Crown from so taking it. — (Sanat Kumar v. Hemmut 
Bahadur, 1 . L. R. i Cal., 391, P. C.) 

Surrender and Relinquishment : — There is no provision for surrender 
and relinquishment of a tenure, though there is one of a holding (see s. 86), 
A voluntary abandonment of a permanent and transferable tenure for a lon^ 
period without any inevitable force major or other cause beyond the power of the 
holder is tantamount to express relinquishment, and neither the holder nor'^any one 
under him can reclaim it, — Chandramani v. Sambhii Chander, W. R. S., p. I864, 270. 
A putnidar, however, cannot of his own choice throw up his putni and by so doing 
escape his liability to pay rent. The contract, tliough not indissoluble can only be 
dissolved by an act of the Court and after proper enquiry. — Hira Lai v. Nilmuni, 20 
W. R. 383, In a recent case it has been held, that a tenure under a mokurari maurasi 
lease of land, which is not let for agricultural purpose, cannot be put an end to by a mere 
relinquishment on the part of the lessee, although after notice to the landlord.— ( 1 . L.R., 
9 Cal., 671.) Field, J., was of opinion in this case that the principle laid down in Hiralal, 

that a putnidar cannot of his own opinion relinquish his tenure, is applica ble to all 
intermediate tenures between the zemindar and cultivator of the soil, except those held oil 
farming leases. A landlord is not bound to accept any reliquishment by the putnidar, and 
when a zemindar finds that the putnidar or other permanent tenure-holder, after having 
allowed a trespasser to hold adverse possession of any kind included in the permanent 
tenure for more than 12 years, offers to relinquish it, the zemindar can always refuse 
to accept the relinquishment ; but if he accepts such relinquishment, it operates only 
as a transfer and in a suit by the zemindar for recovery of possession against the 
trespasser, limitation runs when the possession of the latter became ac^ersc to the 
tenure-holder and not from the date of relinquishment : Gobinda Nath v, Siiraj Kanta, 
26 Cal. 460. The right of relinquishment is a privilege given to tenants, by means of 
which they may«restrict the lease and establish their tenure upon a new basis or may ex- 
tinguish the lease altogether ; and the tenants cannot avail themselves of that privilege to 
any extent, unless they strictly observe the conditions which are either expressed or implied 
in the Iccse, — Ram Churan v, Knigunge Coal Association, 2 C.W.N. 697 (P, C.) : I.L.R, 
26. Cal. 29. There is no law requiring that a surrender should be in writing. Where 
a dur-mokurari lease has been granted and then relinquished for a valuable consideration 
to the grantors, no formal reconveyance is necessary to revert the title to the latter — the 
receipt of the money and the relinquishment of possession sufficiently shewing what 
had become of the dur-mokurari interest: — Imambandi v. Kumleswari, 13 I. A. 160: 
I.L.R. , 14 CaL 109, It has been decided in the case of Khondkar Abdur Rahaman v. Ali 
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Hafez, 3 C. W. N. 531, that the surrender by a raiyat need not be in writing. 

12 . (i) A transfer of a permanent tenure by sale, gift 

or mortgage (other than a transfer by sale in 
Voluntary transfer execution of a decree or by summary sale 
of permanent tenure, undgj- any law relating to putni or other te- 
nures) can be made only by a registered ins- 
trument. 

(2) A registering officer shall not register any instrument pur- 
Dorting or operating to. transfer by sale, gift or “usufructuary” 
^Act VII of 1886] mgrtgage a permanent tenure unless there is 
paid to him, in addition to any fees payable under the Act for the 
time being in force for the registration of documents, a process- 
fee of the prescribed amount and a fee (hereinafter called “the 
landlord’s fee ”) of the following amount, namely : — 

{d) When rent is payable in respect of the tenure, a fee of 
two per centum on the annual rent of the tenure = pro- 
vided that no such fee shall be less than one rupee or 
more than one hundred rupees ; and 

{b) When rent is not payable in respect of the tenure, a 
* fee of two rupees. 

(3) When the registration of any such instrument is com- 
plete, the registering officer shall send to the Collector the land- 
lord’s fee and a notice of the transfer and registration in the 
prescribed form, and the Collector shall cause the fee to be paid 
to, and the notice to be served on, the landlord in the pres- 
cribed manner. 

Voluntary transfers.— Instrument “ means a non-testamentary instrument” 
(s. 3, Act IV of 1882). 

Transfer of a permanent tenure. — The transfer of the permanent tenure 
under s. 12 of the Bengal Tenancy Act is complete as soon as the document 
is registered. — (Krishto Ballav v. Krisbto Lai, I. L. R., 16 Cal, 642,) If a 
recorded tenant has transferred his tenure to another person, and that transfer has 
been duly registered under the provisions of the Bengal Tenancy Act, he is no longer 
liable for the rent of the tenure, although the landlord may not have received actual 
notice of such transfer. — (Kristo Ballav v. Kristo Lai 1 . L. R., 16 Cal., 642, relied on ; 
Chinta Moni Dutt Rash Behari Mondul, L L. R., 19 Cal., 17.) A transfer of a 
tenure made in terms of the provision of the Bengal Tenancy Act of i88^s not binding 
on the landlord if there be a contract between • the landlord and the tenant that the 
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transfer shall not be valid and binding until security to the satisfaction of the landlord 
has been furnished, by the transfer, and such security has not been furnished. The 
tenant is still liable for the rent. — (Dinobondhu Roy v, Bonerjee, I. L. R., 19 Cal., 774.) 
This Act is not applicable to transfer of putnl tenure, — Gyanoda v. Brahmomoy, 
I. L. R., 17 Cal. I62 ; Surendra Nath v. Tincourie, I. L. R., 20 Cal. 247, but applies 
to the transfer of dur-putni tenures : I.L.R., Mahomed v, Brajosundari, I.L.R., 18 Cal. 
360. The provisions of s. 59 of the Transfer of Property Act must be held to be sub- 
ject to this section and therefore a mortgage of a permanent tenure not exceeding 
Rs. 100 in value can only be effected by a registered instrument. — Sosbi Bhuson v, 
Sahadeb, 2 C. W. N. 499. It seems that the provision^ of s. 54 of the Transfer of 
Property Act and s. 17 of the Indian Registration ^Act are also subject to this 
section. 

Registering ofl3.oer : — For rules of the Registration Department for the re- 
gistration of documents under this section, as revised by 'Government notification, sec 
Appendix. 

Transfer when oomplete: — The transfer is complete as soon as the document 
is registered, — Kristo Ballav v. Kristo Lai, LL.R., 16 Cal. 642, and a transferrer is not 
liable for rent after such transfer although the landlord has not obtained notice of 
such transfer,— Chinta Moni v* Rash Behary, 1 . L. R., 19 Cal. 17; but the 
transfer is not binding when security is not furnished in accordance with 
agreement to that effect. — Dinobandhu v. Bonerjee, 1 . L. R., 16 Cal. 774. 
Though no title passes except upon registration of the conveyance, yet mere re- 
gistration may not be sufficient to pass a good title ; if the parties '^intend that no 
title shall pass upon registration till the consideration -money has been paid and the 
deed delivered, the law will give effect to such intention. Registration is prima facie 
proof of intention to transfer the title and the party who alleges the existence of a 
collateral agreement must strictly prove it Sheo Narain Singh v, Darbari Mahton, 
2 C. W. N. 207. 

Landlord’s fee. — The * tender ' system of payment of landlords’ fees having 
been discontinued by the Board’s circular order. No. 6 of September, 1896, such 
fees are now held in deposit in the Collector’s office till applied for by the landlord or 
by some other person duly authorized on his behalf to receive them... No separate 
process-fee should be charged when a landlord applies that the fees due to him may 
be remitted to him through a peon. (Board of Revenues’ circular order. No. 7 of 
December, 1897). 

Bflteot of non-payment of Landlord’s fee:— See Act I B. C. of 1903 
Appendix. 

Oolleotor By a notification, dated the 7th October, 1886, published in the 
Calcutta Gazette of the 13th idem, Part I, p. 1092, all officers in charge of sub- 
divisions were vested with powers of a Collector for the purpose of discharging the 
functions referred to in secs. 12, 13, and 15 of the Act. 

Mode service of notice — See rule i, Chap. V of the Government Rules 

under the Tenancy Act, Appendix. 
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Scale of fees for service of notice See mlc i, chap. V of the Government 

Rules under the Tenancy Act, Appendix. 

13 . (i) When a permanent tenure is sold in execution 

of a decree other than a decree for arrears of 
nfnTtlnu'r? respcct thereof, “ or when mort- 

in execution of de- gage ’of a permanent tenure, other than an 

cree other than de- usufructuary mortgage thereof is foreclosed” 

erector rent. [Act VIII of 1886], the Court shall, before 

confirming the sale under s. 312 of the Code of Civil Procedure,- 
” or making a decree .or order absolute for the foreclosure ” [Act 
VIII of 1886], require the purchaser “or mortgagee ” [Act VIII 
of 1886] to pay into Court the landlord’s fee prescribed by the 
last foregoing section and such further fee for service of notice 
of the sale “ or final foreclosure” [Act VIII of 1886], on the land- 
lord as may be prescribed. 

(2) When the sale has been confirmed, “or the "decree or 
order absolute for the foreclosure has b.cen made ” [Act VIII of 
1886], the Court shall send to the Collector the landlord’s fee 
and a notice- of the sale “or final foreclosure ” [Act VIII of 
1886J, in the prescribed form, and the Collector shall cause the 
*iee to be paid to, and the notice to be served on, the landlord 
in the prescribed manner. 

Effect of non-payment of landlord's fee Before Act i of b. c. of 1903 

was passed, the payment of landlord's fee was thought to be a condition precedent to the 
validity of the sale. — Babar AH v. Krishna Manini^ I. L. R. 26 Cal. 603. But this has 
been altered by section i of Bengal Act I of 1903 which declares that the non-payment 
of the landlord's fee shall not invalidate a transfer. The compulsory recovery of such 
fee is provided for by section 2 ^f the said Act. By section 12 a Registering Officer 
was prohibited from registering a deed of voluntary transfer oi a permanent tenure 
unless the landlord's fee was paid, and a voluntary transfer could onjy be made by a 
registered instrument. But under section 13 a sale of a permanent tenure in execution 
of a decree other than a decree for arrears of rent due in respect of the tenure was 
invalid unless the landlord’s fee had been paid before confirmation of the sale. Now, 
however, by sections i and 2, Bengal Act I of 1903 the payment of the landlord's fee 
is placed on the same footing in the case of both section 12 and section 13. 

Transfer of pntni and dar-pntnl taluks : — Puini taluks are not governed 

by the provisions of this section, being specially saved from its operation by section 195 
clause (e), of this Act. A zemindar or other superior of a pntni taluk is therefore entitled 
to refuse to recognize the transfer of a pntni taluk until the rules laid down in ss. 5 and 
6 of Reg. VIII of 1819 have been complied with.~(Gyanada Bramomoyi I. L. R., 17 

II 
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Cal., 162). The putni right over a specific area lying within a pntni taluk is 
transferable. — Madhab Ram r. Dayal Chand Ghosh, I. L. R., 25 Cal., 445 ; 
2 C. W. N. 108. 

But the provisions of both sections 12 and 13 have been held by a Full Bench of 
the High Court to apply to dar-piitnisy since section 195 (e) does not oxaludedar^ptitnis 
from the operations of this Act : — Mahomed Abbas v. Broja Sundari I. L, R. 18 Cal. 
300, A dar-putnidar^ therefore, cannot sue for the registration of his name in the 
landlord's sherista under sections 5 and 6 of Regulation VIII of 1819: — Moti Lai i?. 
Omar Ali 3 C. W. N. 19. 

Registration in Landlord’s office \ — In a case under Act X of 1859 it was 
held that a purchaser of a transferable tenure who had net registered his name in the 
landlord’s sherista had no right to maintain a suit to have it declared that a sale of 
the tenure at the instance of the landlord against the recorded tenant was null and 
void and that he had no locus standi against the auction -purchaser'and had no right 
to impugn the title of the auction -purchaser uuder the sale : — Patit Shahu v Hari 
Mahanti, I. L. R., 27 Cal, 789 see also Sham Chand v. Braja Nath 21 W. R. 94 : 12 
B. L, R. 484. Where the plaintiffs sued to recover possession of their share of certain 
rent-paying lands on the allegation that they were entitled to a one-third share of 
lands by inheritance from the last recorded tenant, and another one -third share by 
purchase from one of his heirs ; that the defendants Nos. 2 and 3 were entitled to 
the remaining one-third share ; that for some years they and the said defendants had 
been payingYent to the landlord and obtaining separate rent-receipts ; that the defend- 
ants Nos. 2 and 3, in collusion with the landlord, allowed a decree to be passed 
against them in respect of the entire jama, in execution of which the said lands were 
sold and were purchased by defendant No. i. The defence of defendant No. i, 
inter alia, was that, as the rent-suit brought by the landlord was against the person 
who was the or manager of the /awrt, therefore by the sale in execution 

of the decree obtained in that suit the entire jama passed. It was held that, as the 
landlord was bound to recognise the plaintiffs as tenants in the place of the last 
recorded tenant, and also as he chose to accept rent from the plaintiffs and the defend- 
ants Nos. 2 and 3 seg^rately, he had no right to ignor# the plaintiffs and proceed only 
against the defendants ; and that the entire jama did not pass by the sale and the 
plaintiffs’ righ^ was not affected thereby.— A nand Kumar -jy. HaryDas, I. 1 ., R. 27 
Cal 545. 

TomiPO sold ohargod with rout ; — a person who purchases a tenure at an 
execution sale must, in the absence of any thing to denote the contrary, be taken to 
purchase it, charged with the rent which is due in respect of it at the time of its 
purchase, and there being no privity between him and the judgment debtor, he cannot 
recover from the latter the money which he is obliged to pay for the rent so due at the 
time of the purchase ; so where a plaintiff in execution of a mortgage decree purchased 
the tenure mortgaged, and then paid the money due under a decree obtained by the 
landlord against the tenure-holder for arrears of rent for the period anterior to the 
confirmation of sale, held that the plaintiff was not entitled to recover the money paid 
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by him for satisfying the rent decree. — Maharanee v. Harendra Lai, i C. W. N. 

498. 

Court fees oh application for refund of landlord’s fees i— Applications or 

claims for the refund of landlords' fees are liable to court-fee, under both clauses (a) 
and {b) of Article I of Schedule II to the Court -fees Act, 1870, of one anna 
when the amount claimed is less than Rs 50, and of eight annas in other cases. 
When, however, the amount claimed does not exceed Rs. 25, and the application is 
made within three months of the date of the deposit, then, under Government of 
India’s Notification No, 849, dated the i6th February 1883 (published on page 122 
of Part I of the Gazette of I nd^a of the 17th idem)^ no Court-fee is required. 

14 . When a ‘permanent tenure is transferred by sale in 
execution of a decree for arrears of rent due in respect thereof, 
the Court shall send to the Collector a notice of the sale in the 
prescribed form. 

The notice to the Collector was obviously provided in view of the Permanent 
Tenure Registration Bill which has been subsequently dropped. 

For notice in the prescribed form, see Local Government Rules,' Chap. VIII, 
Schedule 1 , Appendix. 

15. When a succession to a permanent tenure takes place, 
the person succeeding shall give notice of the succession to the 
Collector in the prescribed form, and shall pay to the Collector 
the prescribed fee for the service of the notice on the landlord, 
and the landlord’s fee prescribed by section 12, and the Collec- 
tor shall cause the landlord’s fee to be paid to, and the notice 
to be served on, the landlord in the prescribed manner. 

Sections 15 and 16 of the Bengal Tenancy Act arc not retrospective. — (ProfuIIah 
Chundcr v, Samiruddin, I. L. R., 22 Cal., 337.) 

Sections 15 and 16 of the Bengal Tenancy Act of 1885 apply to pxttni 
tenures. — Durga Prosad v. Brindabun, I, 1 ^. R., ig Cal,, 504. But see s. 195 
(e) and Gyanada Kanta v* Biohmomayi, I. L. R., 17 Cal., 162. It is the 
duty of persons succeeding by inheritance to a permanent tenure to notify the 
succession and it is not the duty of the superior landlord to find 5 ut who all the 
heirs of deceased tenure-holder are. Accordingly, when a person is admittedly one of 
the heirs and as such in possession and liable for the rent, he cannot defeat a landlord's 
suit for rent by showing that there are other heirs equally liable, unless possibly he 
goes further and shows that their names have been notified to the landlord as successors 
of the original holders or 4 :hat they have been paying the rent and getting 
receipts as successors, — Khettro Mohan v. Pran Krishna, 3 C. W. N., 37 j. 
In a suit brought by putnidars on the death of the last owner for arrears of rent 
which accrued due before his death, the defence of the dar-putnidar was that, as the 
plaintiffs had not complied \#ith the terms of this section, the suit was not maintain- 
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able. Held, that as the plaintiffs did not claim the rent the holders of the tenure, 
but as the representatives of the holder or of their father, the rent became an incre- 
ment to the estate of the father and therefore the suit was maintainable. — Sheriff v. 
Jogmaya Dasi, I. L. R., 27 Cal., 535. 

Notice givers under this section should pay the landlord's fees direct into the 
Treasury (Bd. Cir., No. 4, June, 1898). 

For notice in the prescribed form, see Local Government Rules, Chap. VIII, 
Schedule I, Appendix. 

16. A person becoming entitled to a permanent tenure 
by succession shall not "be entitled to recover 
Bar to recovery of by suit, distraint or Other proceeding any 
of"Lccession. rent payable to him as the holder of the, 

tenure, until the Collector has received the 
notice and fees referred to in the last foregoing section. 

See notes under s. 15. This section is a penal one and ought to be strictly cons- 
trued. — Sheriff v, Jogmaya, I. L. R., 27 Cal., 535. But though this section is a bar 
to the obtaining of a decree, it is no bar to the institution of a suit. — Kalibur v, Juffer 
Patwari, i C. \V\ N. 98: 1 . L. R., 24 Cal., 241; see also Alimuddin v. Heera 

Lai, 23 Cal. 87 (F. B.). In a case where the plaintiff brought a suit as reversionary 
heirs to their father's estate after their mother's death, the suit was maintainable so 
far as it related to the claim during their mother’s lifetime, although their mother had 

not complied with the provision of s. 15 of the Act. — Sheriff 7;. Jogmaya, I. L. R., 
27 Cal. 538. 

17. Subject to the provision of section 88, the foregoing 
sections shall apply to the transfer of, or succession to, a share 
in a permanent tenure. 

Transfer of or succession to a share : — Ss. 17* and 18 recognise the transfer 
of a share of a holding aiid entitle the transferee to claim to be regarded as one of the 
tenants in respect of the holding and therefore the transferee is entitled to sue for 
possession by setting aside a sale in execution of a decree to which he was not a party. — 
Mohesh Chandra v, Sarada Prasad, I.L.R., 21 Cal. 433 ; and if the transfer is of a part 
only of the tenure the transferee and the original tenant arc jointly liable for the rent. 
— Sreemutty Jogemaya v. Girindra Nath, 4 C. W. N. 590. In respect of a perma- 
nent tenure, an heir as well as a transferee, even though of a part, is entitled to 
compel the landlord to recognise him under ss. 15 and 17.— Ananda Kumar v. Hari 
Das, I. L. R., 27 Cal. 545 fat p. 549). 
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CHAPTER IV. 

Raiyats holding at fixed rates. 

Incidents of hoi: 18. A raiyat holding at a rent, or rate 

ding at fixed rates. qI rent, fixed in perpetuity — 

(a) shall be subject to the same provisions with respect to 
the transfer of, and succession to his holding as the 
holder of a pefmanent tenure, and 

(b) shall not be ejected by his landlord except on the 

, ground that he has broken a condition consistent with 

this ‘Act, and on breach of which he is, under the 
terms of a contract between him and his landlord, liable 
to*be ejected. 

HSitd fixod in porpstnity : — By the term " fixed rates of rent ” to quote the 
decision of Peacock*, C. J., in the Great Rent Case, is meant not merely fixed and 
definite sums payable as rent, but also rates regulated by certain fixed principles.’* Such, 
for instance, as a certain proportion of the gross or the nel produce of every bigha, or 
such a sum of money as would give to the raiyat any fixed rate of profit after payment 
all the expen?»es of cultivation. Id cesium est quod cesium reddi potest is a maxim of 
law — (Thakuranec Dasee v, Bishesvar Mookerji B. L. R. i Sup. Vol., 202 ; 3 W. R., 
(Act X), 108.) In a subsequent case it was held by E. Jackson, J., (whose views were con- 
firmed by the third Jndge Trevor, J., to whom the case went up for opinion) that no rate 
of hhaoli rent, varying yearly in amount with the varying amount of the gross produce of 
the land, though a fixed as to tlie proportion which is to bear to such produce, is a fixed 
unchangeable rent of the nature alluded to in the section. Bayley, J., dissented, holding 
that *'a contract to pay half inland did not involve a varying rate, being as much a fixed 
contract as if it were to pay half of Rs. 100 t>r any other sum — (Mahomed Yakub 
Hossein v. Sheik Chowdry Wahed Ali, 4 W. R., (Act X). 23; i Ind. Jur., 29.) This 
decision was followed by the Judges in another case — (Thakoor Prosad v. Nowab Syud 
Mahomed Bakar, 8 W. R., 170.) The decison of Trevor and Jackson, •J J., is however 
disapproved of in Ram Doyal v. Baboo Luchmi Narain 6 B.L.R., App., 25 ; 14 W. R. 
385. Mr. L. S. Jackson J,, dissented from the above rule and observed : ** If this 
ruling is correct, the Legislature must have intended that raiyats who have held land 
upon one principle, that is to say, upon one fixed rate of division of the produce 
of their land with the landlord, from the time of the Permanent Settlement, would be 
entitled to no protection whatever, but would after these eighty, or ninety years be 
subject to a suit for enhancement or for commutation of their rent at such nioq^y 
rates as the landlord might be enabled to prove. I cannot believe that the Legislature 
could have intended any such injustice to raiyats in those parts of the country whqre 
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the hhaoli system is prevalent, as it is in many parts of Behar. In these parts of the country, 
there being no such thing as a rate of rent in money, raiyats holding from the time of 
the Permanent Settlement would have no protection whatever, iunless the Legislature 
meant to include under the words *rate of rent* the mode or principle of hhaoli payment. ** 
The weight of authority seems to be in favour of the view adopted by the Chief Justice 
and Mr, Justice Bayley. Act XI of 1859, section 37, when speaking Sf raiyats who cannot 
be ejected by an auction-purchaser, places in the same category those who have a right 
of occupancy at a fixed rent and those who hold at rates assessable according to fixed 
rules. And in another case it was held that an arrangement by which a certain rent in 
cash is to be paid in lieu of rent in kind, does not showaj/ariation in the rate of rent, but 
is tantamount to saying that the money rate represents jand is equivalent to what was 
before paid in another way. — (Miturjeet Toondan, 3 B. L. R., App , 88 ; 12 W. R., 
14.) So Mookerji, J,, observed : “ The rent in money is a rent fixed on a certain 
proportion of the value of the actual produce of the land. But in, cases where the 
zemindars could not come to any clear understanding as to the money value of the pro- 
duce, they allow the rent to be paid by a division of the produce itself.# In both cases 
the man who pays the rent is a raiyat.** * ^ I am not also prepared to hold that a 
raiyat who has since the Permanent Settlement paid a certain fixed proportion of the 
produce of the land to the zemindar cannot say that his tenure is a holding in perpetuity 
at a fixed rent.— {Jutto Moar r. Musst. Basmati Kocr, 15 W. R., 479.) So it has been 
held in the Allahabad High* Court that a rent in kind {hhaoli)^ which, though it varies 
yearly in amount with the varying amount of fhe yearly produce, is fixed as to the 
proportion it is to bear to such produce, is a fixed rent within the inearang of Act X of 
1859, s. 3 (corresponding with Act XVIII of 1873, s. 5), A tenant, therefore, in a 
permanently settled district, holding his land at such a rent, is entitled to claim the 
presumption of law declared in Act X of 1859, s. 4 (corresponding with Act XVIII of 
1873, s. 6), if he proves that, for a period of twenty years next before the commen- 
cement of the suit to enhance his rent, he has paid the same proportion to the produce 
of his holding - (F, B.) I. L. R., i All., 301. 

See also s. 50 this Act, and ss. 3 and 4 of Act vfti of 1869 B. C, The words ' in 
perpetuity* are very important, because the benefits of this section are not available by 
a raiyat whose rent has been fixed for a term. The presumption, according to s. 50 will 
not convjgrt an occupancy raiyat into a raiyat at fixed rate, — Bansi Das v, Jugdip, 24 Cal. 

There is no provision for creating a fixed raiyat by contract. But a landlord can 
certainly by agreement fix the rent of his raiyat, as such a measure is conducive to the 
interests of the peasantry and not inconsistent with the object of the Act. Where the 
period of the tenure is not fixed but the rent, the intention of parties should be gathered 
as to whether the rent was meant to be fixed in perpetuity, because this provision is 
based upon the assumption that where a landlord fixes a rent in perpetuity, he means 
rile tenure to be perpetual too. 

Transfer and succession • — The heritability of a permanent tenure goes by its 
definition s. 3 (8), and that of an pccupancy holding by s. 26, but a raiyat at a fixed 
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rate will be governed by the provisions with respect to succession to a tenure (s. 11). 
No doubt a nice distinction may be drawn between the * definition ' and the * provision * 
of a permanent tenure, but the ultimate result of both is that a permanent tenure is 
heritable, and therefore under s. 18 a raiyati at a fixed rate is also heritable. 

This section does not make all the incidents of a permanent tenure applicable to 
a raiyati holding aAxed rates, but makes only the provisions with respect to transfer 
and succession applicable: — Nilmony v. Mothura Nath, 4 C. W. N, clix (159, notes). 

The crops of the raiyat at fixed rates, can be distrained but those of a tenure-holder 
cannot be — s. 121, post. See ss. ii — 17 and notes. The fixed raiyat cannot transfer 
his holding except by a regis^sred instrument and shall have to deposit the landlord^s 
fee and give notice to the Collector on occasions of transfer or succession (ss. 12 to 17). 
In this respect he will be in a different position from the occupancy-raiyat (see cl. 
(d) of sub-section 3 of*s. 178, and notes (a) and (c) and (d) of s, 12). His tenure is, 
however, transferable ipso facto (s. ii). 

EjOCtmOllti — See s. 10 and notes ; and compare ss. 23 and 25. 
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CHAPTER V. 

OCCUPANCY-RAIYATS. 


General. 

19. E very raiyat who immediately before the commence- 
Continuance of exist- merit of this Act has, by the operation of any 
ing occupancy-rights, enactment, by custom *or otherwise, a right of 
occupancy in any land shall, when this Act comes into force, have 
a right of occupancy in that land. 

This section is retrospective in its operation ; so that rai)’ats who had cultivated or 
held land for twelve years before the passing of this Act bec.vtne occupahcy-raiyats 
as soon as it catne into force. Such was also the occupancy-raiyat under s, 6 of Act 
X of 1859.— (Thakuranee Dasse Bi.she.shur Mukerji, B. I.. R. i Sup. Vol., 202; 
3 W. R. (.\ct X), 29.) It also substantially restores the old law. Act X of 1859, 
while creating a statutory right of occupancy for every raiyat wlio had cultivated or 
held land for twelve years, did not expressly destroy or interfere with any similar 
right created by custom, contract, grant, prescription or otherwise.:— See B. L. R., F. 
B., 326. The object of Act X of 1 859 was to re-enact the provisions ef existing laws 
relative to the rights of raiyat and not in any way to destroy those rights. If, therefore, 
the plaintiff had goraiw a tenure existing before the enactment of Act X (and it had 
been found that the plaintiff’s gorabundi tenure had been recognized in a long series 
of decisions commencing from the year 1846), the enactment of the Act in no way 
deprived him of his rights in that tenure.— (Rajah Lilanunda Bahadur v. Nirput 
Mahaton, 17 W. R.,'306,) Sec notes under s. 20 post. 

Where a right of occupancy had been acquired under the old Tenancy Act (VIII of 
1869) which is repealed by the Bengal Tenancy Act (VIII of 

Effect of repeal of 7 s. . e t . . ^ • 

the old Act I005), fieia that, apart from the provisions of s. 19 of the 

^ latter Act, such rig'ht of occupancy was not forfeited by the 

repeal, there being nothing in the new enactment to deprive any person of a statutory 
right which had been actually acquired. The definition of “ryot" in the 

Bengal Tenancy Act (Act VIII of 1885) is not exhaustive, and there is nothing in that 
definition which would exclude a person who had taken land for horticultural purposes. 
— (Hurry Ram v. Nursingh Lal,I. L. R., 21 Cal., 129.) 

This section and the following section 'apply to suits 
Pending-suit. pending at the time this Act came into force.— Jogesur r;. 

Aisani, I. L. R., 14 Cal. 553, followed in Parbati Churan v, 
Komoruddin, I. L, R., 14 Cal. 556 (note i). See also Tupsee v. Ramesurum, I. L. R., 
15 Cal. 376, F. B. 
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20 . ( I ) Every person who for a period of twelve years, 

whether wholly or partly before or after the 
"smied'raiya°!” * Commencement of this Act, has continuousl)^ 
held as a raiyat land situate in any village, 
whether under a lease or otherwise, shall be deemed to have 
become, on the expiration of that period, a settled raiyat of 
that village. 

(2) A person shall be deemed, for the purposes of this 
section, to have continuously held land in a village notwith- 
standing that the particular land held by him has been different 
at different times. 

(3) A .person shall be deemed, for the purposes of this 
section, to have held as a raiyat any land held as a raiyat by 
a person whose heir he is. 

(4) Land held by two or more co-sharers as a raiyati 
holding shall be deemed, for the purposes of this Section, to 
have been held as a raiyat by each such co-sharer. 

(5) A person shall continue to be a settled raiyat of a 
jiillage as long as he holds any land as a raiyat in that village 

and for one year thereafter. 

(6) If a raiyat recovers possession of land under section 
87, he shall be deemed to have continued to be a settled raiyat 
notwithstanding his having been out of possession more than a 
year. 

(7) If, in any proceeding under this Act, it is proved or 
admitted that a person holds any land as a raiyat, it shall, as 
between him and the landlord under whom he holds the land, be 
presumed, for the purposes of this- section, until the contrary is 
proved or admitted, that he has for twelve years continuously 
held that land or some part of it as a raiyat. 

Section 6 of Act VIII of 1869 ran as follows : " Every raiyat who shall I have 

(has — Act X of 1859 section 6) cultivated or held land for 
The old Acts. a period of twelve years shall have (has — Act X of 1859, sec- 

tion 6) a right of occupancy in the land so cultivated or held 
by him, whether it be held under potta or not, so long as he pays the rent payable 
on account of the same ; but this rule does not apply to Khamar Neej-jote or Seer 
land belonging to the proprietor of the estate or tenure and let’by him on lease for a term 
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or year by year, nor (as respects the actual cultivator) to lands sub- let for a tenn, or 
year by year, by a raiyat having a right of occupancy. The holding of the father or 
^ther person from whom a raiyat inherits, shall be deemed to be the holding of the 
raiyat within the meaning of this section.*' 

This section should be read with els. (2) and (3) of s. 3 as well as Chaps. XI and 
XV of the Act, The old Acts had '‘every raiyat who shall have *(or has — Act *X of 
1859) cultivated or held.’* Under the old law the term niiyat was not defined. The 
present Act defines it in els. (2) and (3) of s. 5. Reading, therefore, this section with 
the definition of “raiyat'* it would seem that two things are primarily necessary to 
constitute a settled raiyat. He must (il be a raiyat and not a trespas'^er or middle- 
man (tenure-holder) or even an under-raiyat ; (2) hc^ must hold for the purposes 
of cultivation. This section would therefore apply merely to raiyats who pay rent 
for the land they hold and cultivate ; and where a pcrs<'>n by his own confession does 
not fall within tbc category of a raiyat, he Cannot claim to Ik' a setded raiyat. Thus 

occupation by a trespasser could not confer a right under this 
Trespasser Act, and coLiId not be taken into account in considering 

whether a person had ocinipied as a raiyat for twelve years. 
— (Sheik Peer Box v. Sheik Mccah Jan, \V R., Sp., F. B., 14.6 ; Cdiolam Hycler 
Poorno Cfmnder, 3 W. R., Act X, 147; Ghareeb Miindlc i'. Bhiibon Miflion, 2 
W. R., Act X, 85.) In Srccniuty Um«'i Sundari v> Kishori Mohun, 8 W. R., 238^ 
the reminder obtained a decree against a raiyat for assessment on the ground that 
the raiyat held under an invalid lakhcraj, but instead of assessing tumed tlic raiyat out of 
possession ; it was held that suit by tfic rai}’at for recovery of land on the ground of anterior 
possession is not sustainable, and the raiyat must prove his title as against ihczeminder, 
his anterior possession under the invalid lakheraj, the decision as to which he did not sue 
to set aside within proper time, being the possession of a mere trespasser and not that of 
an occupancy- raiyat. A party who has been in the occupancy of land without pay- 
ing any rent is not entitled to the protection of Act VIII (B. C.) of i86g, s. 6 and s. 
22, even on the ground of a right to hold the land rent-free. — (Kalee Krishna v. 
Shashani Dassi, 24 W. R., 52.) In Ishan Chiindcr Hurish Chunder, 18 W. R., 
19 ; 10 B. L. R., App. 5, plaintiff having in a former suit obtained a declaration that 
certain land was his m/il land and not defendant’s laklicraj, brought a suit for khas 
possession ; it was held that the defendant’s holding either as a korfaclar (sub-lcssec) 
or as a trespasser gave him no right of occupancy under s. 6, Act X of 1859, and 
that his erection of a rnud-house on the land and dwelling there for more than twelve 
years afforded no presumption of acquiescence on the part of the plaintiff. Merc 
possession, how'ever, of a permissive character and without any right cannot 
confer a right of occupancy.— (Mehcrali Khan v. Ramrutun, 21 W. R., 400 ; Addoyta 
Churan v. Peter Dass, 17 W. R., 383; Kabccl Shaha ^/.#Radha Kishen, 16 W. R., 
146.) A raiyat who secretly possesses himself of land and pays no rent for it has 
no right of occupancy in that land.— (Ghareeb Mundlc v. Bhoobun Mohun, 2 W. R., 
Act X, 86 ; Gholam Hyder 2?. Poorno Chunder, 3 W. R., Act X, 147.) Possession 
obtained and continued by fraud is not possession within the meaning of this 
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section, — (Bhoobunjoy y\charjee v. Ram Narain, 9 W. R., 449) ; and mere possession 
in the capacity of servant does not create the rij^ht. — (Wooma Moye Bokoo Behara, 
13 W. R., 333.) Ii\ Hurro Gobindo v. Ramrutun, I. L, R., 4 Cal., 67, Garth, C. J., 
observed : We are veiy much disposed to think that if the defendants held by a 

service tenure they could not acquire a right of occupancy ; however, it is not necessary 

to decide that point on this occasion.*' In the same way a 
tcnure-hohier/^^ person occupying merely as the assignee of the zemindar and 

cultivating because of the opportunity thus afforded, cannot 
claim the benefit of this section. — (Wooma Nath v. Kundun Tewari, 19 W. R., 177.) 
A possession which amounts simply to a mos^agiri right to collect rents from raiyats 
is not such a possession as confers a right of occupancy. — (Lala Ishur 7;. Bhola 
Chowdry, 17 W. R,, 242.) The cultivation under the capac*iy of a ticcadar would 
not give him a riglit of occupancy. — (Ram.Surun v. Veryag Mahata, 25 W. R,^ 554; 
'i'homas* Savi v. Punchanun Roy, 25 W. R., 502 ; compare Mukundalal Doobe v, 
Crowdy, 17 W. R., 274.) Persons who do not hold land as raiyats or in any other 
sense than as middlemen receiving rent from the actual cultivators arc not within the 
purview of this section. — (Gopee Mohun v. Sheeb Chunder, i W. R., 68 ; Hurish 
Chunder v. Alexander, Marsh., 479.) Right of occupancy could not be acquired by 
a tenant holding under a zeripeshgi constituting a security for money advanced. — 
Bengal Indigo Co. v. Raghubur, I. L. R., 24 Cal. 272. An under-raiyat who is not 

a raiyat under s. 4 and cl. {3) of s. 5 cannot be a settled raiyat. 

Undcr-niiyat — (Kctul Ciain V. Nadur, 6 W. R., i68; Moulavi Abdul 


Jubbur V Kalee ('haran, 7 W. R., 81 ; Haran Chunder 
Mookta Sundari, i B. L. R., A. C., 81 ; 10 W. R., 113 ,* Nil Kumul Danesh Sheik, 
15 W. R., 469; Unnopurna Raclha Mohun. 19 W. R., 95; Gilmore?^ Sufbessuri, 
W. R., Sp., Act X, 72 ; Hurreehur v. Jadu Nath, 7 W. R., 114 ; Ishafi Chunder v, 
Hurish Chunder, 18 W. R., 19 ; Kalee Kisto v. Ram Churan, 9 W. R., 344.) 
The new section seems to go far beyond the old law ; no person who is an 
under-raiyat, even if he be holding under an occupancy-raiyat, or a raiyat 
at fixed rates, can be now a settled raiyat. This is virtually over-riding the 
decision of RamJhun Khan v. Haradhim, 12 W. R. 404. In that case 
Markby, J., observed : “ Section 6 docs not exclude from the acquisition of the right 

of occupancy those persons who hold from raiyats, but only those persons who hold 
from raiyats themselves having no right of occupancy.” The new law,# however, does 
not admit an under-raiyat to be a raiyat at all, and ss. 20 and 21 purport to confer 
fixity of tenure upon raiyats and not under- raiyats. 

It follows from the definition of ‘raiyat* that the land must be used for agricultural 
purposes, otherwise no right of occupancy is acquired. Thus 
of Cuitivatiori!^^^** held that a tenant who had obtained a plot of ground for 

building a house obtained no right of occupancy in the land. 

The occupation, ” said Phear, J., intended to be protected by this section (section 
6, Act X), is occupation of land considered as the subject of agricultural or horticul- 
tural cuUrvation and used for the purposes incidental thereto, such as fdr the site of 
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the homestead the raiyat or mail's dwelling-house and soon. I do not think that it 
includes occupation, the main object of which is the dwelling-house itself, and where 
the cultivation of the soil, if any there be, is entirely subordinate to that. I had occasion 
in the case of Khellut Chundcr v. Amirto, reported in the first volume of the Indian 
Jurist, New Series, 426, to consider the matter very fully, and I see no reason now to 
alter the opinion which I then expressed" — (Kalee Kishen v. Sreemati Janki, 8 W. R., 
250.) Similarly no right of occupancy is acquired in land used for the erection of a 
school or a church — (Ranee Shornomayi t;, Blumhardt, q W. R., 552.) In Koylash 
Chundcr v. Hecralal, 10 W. R., 403, the High Court found that the land which was 
originally taken for horticultural cultivation being large in quantity (60 bceghas 15 
cottas) cannot now be considered as entirely subordinate to the house which was 
erected on it, and that therefore Act X will apply. But where a tenant who was a 
breeder of horses, had occupied land for grazing, it was held that he acquired a right 
of occupancy in it — (Fitzpatrick v. Wallace, ii W. R., 231.) This will now follow from 
the explanation of clause 2 of section 5 which defines a raiyat. That explanation runs 
to the following effect : Where the tenant of a land has the right to bring it under 
cultivation, he shall be deemed to have acquired a right to hold it for the purpose of 
cultivation, notwithstanding that he uses it for the purpose of gathering the produce 
of it or of grazing cattle on it, " So that a raiyat will now acquire a right of occupancy 
in a threshing field or pasture. Act X was not intended to apply to any land, except 
land of which the main object was cultivation -(Raindhan v. Haradhan, 12 W. R., 
404). In the matter of Bromo Moyee Bewa, petitioner, 14 W. R., 252, the Judg'es 
differed in opinion ; “I have frequently held," observed Jackson, J., "thac the provision^ 
of Act X of 1859 did not apply to suits of that description, the land being occupied 
for the purposes of building, and not agriculturally or in the neighbourhood of lands 
occupied agriculturally." ‘‘ I see nothing in the Act, " said Mitter, J., to justify any 
distinction between suits for arrears of rent on account of land used for agricultural 
purposes, and suits for arrears of rent on account of land used for other purposes/' 
L. S. Jackson, J.’ s opinion prevailed. Compare Madun Mohan v, Stalkart, 17 W. R., 
Homestead ’ Kalee Mohan r. Kalcc Kristo, ii W. R., 183 ; Church 

V. Ram Tooneo, ii W. R., 547 ; Rani Doorga v, Bibi Omed- 
unnessa, 17 W. R., 151, Pey contra it has been held that a suit could be brought under 
Act X for arrears of rent due on account of land used for building purposes — (Braja 
Nath V. Gopee Nath, 17 W. R., 183 ; Watson v. Gobindo Chundra Sp. W. R., (Act 
X), 46; Sheik Nasirali v. Sadutali, Id., 102 ; Bipro Das Wollen, i W. R., 223 ; 
Tarini Prosad^/. Bengaj^I. Company, 2 W. R., (Act X), 9 ; Mathoora Nath v, Campbell 
15 W. R., 463. The whole question was, hdwever, settled by the Full Bench 
decision in Ranee Durga Sunclari v. Bibi Omedunnessa, 18 W. R,, 235. The new Act 
has adopted the view of the Full Bench decision, and ha^ taken particular care to 
lay down that a settled raiyat must be a cultivator, and must hold his land for the 
purpose of cultivation. The right of occupancy acquired by a cultivator under Act X 
of 1859, or Act VlII (B. C.) of 1869, is, however, as applicable to that portion of the 
land which is used for habitation as for that portion which is cultivated. In 
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Mohesh Chunder v. Bisho Nath Doss, 24 W.R., 402, Markby, J. observed : I do not 
think it necessary to go through all the cases which have been referred to, but I think 
it desirable to refer to* what I believe is the earliest case upon the subject, namely, the 
decision in 8 Weekly Reporter, p. 250. There the land in respect of which the right of 
occupancy was claimed was a piece of land let to a widow for the construction of a 
basha-bari, Mr. Justice Phear was of opinion that Act X of 1859 was not applicable to 
land let for such a purpose. In that judgment, Mr. Justice Bayley concurred ; but he is 
particularly careful to point out that that decision would not apply to hastoo lands such 
as might be met with in an ordinary cultivator's holding, thereby clearly showing that, 
in the opinion of Mr, Justice ^ayley, hastoo lands in an ordinary cultivator’s holding 
would be the subject of provisions of Act X of 1859, a^’^d now of Act VIII of 1869 (B.C.). 
I am not aware that that opinion has been dissented from in an> other case. It certainly 
would be a matter, I think, of some surprise if a raiyat with an ordinary holding, and 
having built his I\puse upon a portion of it, were to find that, although he had a right 
of occupancy as to the culturable land, he had not a right of occupancy as to the rest. 
Both the Courts below have held that the land occupied for dwelling purposes by the 
cultivator is protected in the same way as the remainder of the tenure, and I think iq 
so deciding those Courts have acted entirely in accordance with the law. ” This view 
it seems will obtain under the new Act, because though the definition of ‘raiyat' does 
not save his habitation, sub-clause (f) of clause (2) of section 76 makes the erection of 
a dwelling-house by the raiyat to be an improvement. Indeed it appears to me that 
ss, 20 and 21 should be read with ss. 76 and 77 and 79 of the Act, so that the improve- 
jnents mentionaJ in ss. 76 and 79 would be no bar to the retention or acquisition of the 
status of a settled or occupancy-raiyat. Where the rent for bastoo land was paid by 
the raiyats to their landlords separately from the rent paid for the cultivated lands, but 
the tenure of the bastoo lands was a raiyatwar tenure, it was held that, as a matter of 
law, the distinction in the mode of paying rent did not exclude those lands from th6 
operation of Act X of 1859 or Act VIII (B. C.) of 1869 — W. S. N. Pogose v. Rajoo 
Dhoopce, 22 W. R., 51 1, per Markby, J. Similarly it has been held that bastoo 
land upon which the raiyat’s house is built, does not fall within the defini- 
tion of land for building purposes. — (Naimadha Jowardar v. Scott Moncrieff, 
3 B. L. R., A. C., 283; 12 W. R., 140.) A landlord who all^^s his tenant to invest 
capital in erecting buildings on land let for cultivation, and raises no objection 
for a considerable number of years, will not be allowed to disturb the holding. 
The fact of the building having been allowed to ^remain is primd facie proof that 
the land was let for building purposes — Brojo Nath Chowdry v. Steuart, 8 B. L. R., 
App., 51 ; 16 W. R., 216. A raiyat who relies upon a right of occupancy must be 
taken a^ admitting that the letting was of such a character as is contemplated by Act 
VIII of 1869 (B. C.) which applies only to agricultural holdings. Where land was 
let on the understanding that it was t 6 be used for cultivation, the fact that the raiyat 
has acquired a right of occupancy does not alter any of the terms of the letting, ex- 
cept the conditions (if any) fixing a term for the tenancy. The statutory right of 
occupancy cannot be extended so as to make it include • complete dominion over the 
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land subject only to the payment of a rent liable to be enhanced on certain conditions. 
The landlord is still entitled to insist that the land shall be used for the purposes for 
which it was granted ; and although a liberal construction may be adopted, it cannot 
extend to a complete change in the mode of enjoyment — (Baboo Lai Sahoo v. Deo- 
narain Singh, i C. L. R , 294;*!. L. R., 3 Cal., 781). This case was distinguished 
in Prosunno Kumar Jugunnath Bysak, 10 C. L. R., 25, and it was held that where 
land has, with the consent of the landlord, ceased to be agricultural, and the tenant 
has since built a homestead, or used part of it for tanks or gardens, the nature of the 
tenure is got thereby changed, nor is the tenant thereby deprived of any right of occu- 
pancy which he might have acquired. See cases cited post under the heading of Land 
situate in the 'village. 

An indigo concern or firm has no corporate or legal existence, so far as the ques- 
tion of a right of occupancy is concerned, which can only be 
Firm or capitalists. recognized in particular individuals. — (Cannan -y. Koylash 

Chundor, 25 W. R., 117 ; Rai Kuinal Dasi v, J. VV. Laidley 
1. L. R., 4 Cal., ^7.) Jackson, J., observed in this case : It appears to me that 

^n point of fact to apply the terms of section 6 to a holding such as the present w'ould 
be to extend the meaning of s, 6 to a most inordinate and dangerous degree. It is 
no doubt the case that, when a raiyat holds land which h.e may cultivate, the circums- 
tance that he has sub-let that land to an under-tenant does not deprive him of the 
right of occupancy, or prevent such a right growing up. l^uL the case is altogether 
different when the tenure is of such a nature that it could not be within the means of 
occupancy or cultivation of a particular raiyat, and here the fact is that there is no 
particular individual raiyat. Here is an association of persons constituting a firm who 
have a large capital, and who devote their energy to the im}jrovemcnt of the soil for 
the benefit of the country and also for their own benefit, and in respect of such a body, 
there is also an authority directly bearing on the case. In the case of Cannan v. 
Koylash Chunder, 25 W. R., 117, decided by Mr. Justice M icphcrson ajj|d my 
brother Morris, it was expressly held that the Agra Bank, as the representative of an 
indigo-concern or firm, could not be regarded as entitled to plead a right of occupan- 
cy. They said, — ‘an indigo concern, or firm has no corporate or legal existence 
which we can rccogni^ in a suit like this. So far as the question of a right of occu- 
pancy is concerned, all that we can look at is occupancy by particular individuals ; 
and as far as such occupation of this land goes, the present appeal fails.’ In those 
observations we concur, and it would be impossible, we think, to hold that a firm or 
partnership could take the grant of land and by arrangement among themselves, 
continuing for a series of years by changes in the partnership, hand over the land 
from one person to another under tlie guise of a right of occupancy. What the firm of 
Robert Watson & Co. took from the zemindars in this case was not a raiyat’s tenure for 
the purpose of ordinary agricultural use. It was a tract of land amounting to an estate to 
be worked by them by means of capital for the purpose of carrying out a particular 
speculation. It appears to me that neither the terms of Act Xof 1859, nor of Bengcal Act 
VIII of 1869, contemplate the right of occupancy growing up in such a case as this.” 
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In a recent case Mr. Justice Field would not follow the decision of Cannan 
Koylash Chunder, 25 W. R., 117, or of Rai Kifmal Dasi Laidley, I. L. R., 4 Cal., 
957. With reference to the first he said, ** the report does not show the particular 
facts of the case with reference to which these observations of the learned Judge were 
made. We do not know who were the persons who constituted the indigo concern 
or firm, or whether their names were upon the record, or whether there was any evi- 
dence to show that these persons had held for 12 years after they had obtained posses- 
sion.” With reference to the second case he observed : '' It is clear from the potta 

given at p. 955 that this was a case of an ijara lease, and that it was not like the pre- 
sent, which is a case of a jote-c^ari lease, that is a cultivating lease.” Distinguishing 
thus from these decisions the case under consideration, he continued ; ” We think 

that this was a cultivating lease— a lease granted to the lessees for the purpose of cultiva- 
ting indigo ; and so long as cultivation is contemplated, we think it is immaterial whe- 
ther the cultivatign intended i.b that of rice, jute, indigo or other crop. But then it 
is said that this was a lease granted to the firm of Robert Watson & Co., 
and under such a lease particular individuals cannot acquire a right of occupancy. 
If this lease had been drawn up by skilled leg*al agency, instead of Robert Watson & 
Co., there would have been inserted the names of the persons who then were members 
of that partnership. But inasmuch as the names of these persons could be 

ascertained on the principle id cortiim est quod cerfum reddi potest ^ wc 
thinlc that this must be taken to be a lease to the individuals who were at the 
time members of the firm of Robert Watson & Co., and the le.sscc acquired 
right of occupancy. — (Laidley v, Gour Govind, I. L. R., ix Cal., 501.) It 

is doubtful if Mr. Justice Field was correct in this view. The whole Act would 
show that the word ‘ raiyat ' in section 6 of Act X of i859*or Act VI 11 of 1869 B. C. 
was meant to protect a bond fide cultivator as he is ordinarily known in the peasantry 
of Bengal, and not an assoeialion of persons. In our ordinary parlance, by the word 
‘ rai^^it ’ we do not understand a collection, body or firm but a raiyat simple and 
pure. The question, however, will not be free from doubt under the definitions of 
the new Act. The definition of a Lscttlcd raiyat' begins with the word ‘person,' 
and a ‘ person ’ under the (kmeral Clausl3s* Act (see ante, p. 25) includes in- 
corporated associations of persons. No doubt this definition is controlled by 
the words Las a raiyat ’ (/. c., the ' person ' must hold * as a raiyat ' or he cannot 
grow into a settled raiyat), but the definition of the word * raiyat ' in section 5 

is rather wide, and would include .a ‘ person ’ who would cultivate by hired 

servarfts and therefore an association of persons or a firm. An indigo or tea cultiva- 
ting firm would not fall under the definition of tenure-holder because its purpose is 
not to collect rent or to bring the land under cultivation by establishing tenants upon 
it, but it may fall under the definition of a raiyat because its object is to cultivate the 
land by hired servants. This view which follows from sections 20 and 5 together can 
only be met on the .ground that the object of the Bengal Tenancy Act was to amend 
and consolidate existing law with regard to the landlord and tenant, and not to 
revolutionise things, and that the application of the theory would be fraught with many 



BENGAL TENANCY ACT, 


96 


[chap. V. 


cvH consequence because by reading sections 20 and 21, and 175 of the Act, together, 
all the indigo and tea concerns in this ^untry would under this view be converted on 
the date of the operation of the Act into occupancy raiyats, in spite.of any contract to the 
contrary. In sections 20, 21, 25 and 178 the object of the Legislature obviously was to 
protect weak persons from evictions, and to encourage the growth of occupancy right 
in them at the expense of the laws of contract. If provisions made with this view be 
applied in favour of strong persons like an organised association, it would be a hard- 
ship upon the zemindars, and they would refuse in future to admit any firm into their 
zemindari, a consequence which would be prejudicial to the interests of the country. 
The equitable view should, therefore, be that which has been adopted by Mr. Justice 
Jackson in Rai Kamal Dasi, quoted above. Though an indigo or other firm may 
technically fall under the definition of ‘raiyat* in section 5, we must not forget that 
under its sub-section we must have regard to ‘local custom* to determine whether a 
tenant is a tenure-holder or a raiyat, and an indigo-planter or a firm of a similar 
nature will hardly be considered as a raiyat in the general acceptance of the country. 

The definition of the word ‘raiyat* as given in section 5 docs not include 
necessary element of payment of rent. To hold for the purpose of cultivation is sufficient 
to make a person a raiyat, though his interest must be a subordinate interest to the 
superior holder. Hence, whether a raiyat pays rent in kind or cash he acquires a right 

of occupancy by 12 years* possession. Therefore it has been 
bhaon^enantsr^ ordinarily a holding under a hhagdhari tenurefx. e., 

where the rent consists of a portion of the produce) would 
establish a right of occupancy under section 6, Act X of 1859 — (Hurrch\ir v* Bissessur,... 
6 W. R., (Act X), 17.) So a hhaoli tenure may be a gooziisfa tenure, and a raiyat 
who pays rent in kind and is* in possession of or cultivates land for a period of twelve 
years has a right of occupancy in the land sorheld or cultivated by him, so long as he 
pays the rent in kind for the same— (Jutto Moar Musst, Basmutt Koer, 15 W. R., 
479.) It is not essential to the acquisition of occupancy rights that the raiyat should 


have paid rent in respect of the land. It is sufficient, under 
Payment of rent section 6 of Act VIII of 1869 B. C. that the person claiming to 

not essential. have acquired ^such rights should have cultivated or occupied 

the land for a period of twelve years, and should be a raiyat 
— (Narain Roy v. Opnit Misser, ii C. L. R., 417). After reciting section 6. Mitter, J., 
observed : “ It ij^ clear from the language of the section that for the acquiring of the 
right of occupancy two conditions are only necessary, viz., (i) the cultivation or holding 
of land for 12 years, and (2) that the person holding or cultivating should be a^aiyat. 
No doubt in many cases the fact of non-payment of rent would be a valid ground for 
holding that the land was held by a person not as a raiyat but as a trespasser. But 
where notwithstanding non-payment of rent the holding or cultivation as a raiyat is 
established for 12 years, the essential conditions of the section are fulfilled. The 
Moonsiff was of opinion that the words “so long as he pays the rent payable on account 
of the same** show that the payment of the rent is an essential requisite for the 
acquiring of the right of occupancy. But he is mistaken in this, because the section 
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says that a raiyat, &c., shall have a right of occupancy so long as he pays rent, &c., 

«. c., a raiyat who fulfils the two conditions mentioned above shall have a right to 
occupy the land (wh*ich means he cannot be evicted against his will) so long as he 
pays rent, kc. Therefore th c acquiring of a right of occupancy is dependent only upon 
the two conditions mentioned above, but the maintaining of it is further dependent 
upon another condition, r/5., payment of rent. It was contended that it would^ be^ 

anomalous to hold that, although' a right of occupancy may be acquired by a raiyat 
who has not paid any rent, yet the moment it is acquired It would be extinguished if 

the payment of the rent be withheld. But reading section 6 along with sections 23 
and 52 of the Rent Act it would*appcar that the construction we adopt is not open to 
this objection. No doubt ndn-payment of rent works as a forfeiture of the rights of 
occupancy and renders a raiyat, whether he has a right of occupancy or not, liable to be 
evicted (^c section 22). But a raiyat having a right of occupancy cannot be evicted, 
otherwise than in e!<ecution of A decree or order under the provisions of the Rent Act. 
Therefore before a landlord can really reap the benefit of the forfeiture of a right of 
occupancy incurred by non-pa3aTicnt of rent, he must bring a suit to eject the raiyat, 
and whenever such a suit will be brought, the raiyat will have the power to prevent 
the forfeiture by paying the arrears of rent under the provisions of section ^2, In 
this respect section 52 makes no difference between an occupant and a non-occupant 
raiyat. B >th have the same privilege of preventing eviction by the payment of the 
arrears of rent within a certain timc.^» But the m-re omission to pay rent for five 
years docs not, of itself, amount to forfeiture of a raiyat’s right of occupancy, and will 
.not be sufficient to sustain an action by the landlord for the recovery of the raiyats^ 
holding— '(Musryatulla r, Noor/ahan I. L. R., 9 Cal,, 808; Brojendra Kumar t. 
•Bungo Chunder Mundle, 12 C. L. R., 3 ^ 9 -) Where, however, a tenant having a 
right of occupancy abandons holding and ceases to pay rent for five years, it is not a 
right construction of section 22 of Bengal Act VIII of 1869, to say that the landlord 
may noT put another tenant into possession without the formality of a suit. Section 6 

of Bengal Act VIII of 1869 expressly limits the duration of occupancy right by the 

words so long as he pays the rent payable on account of the same, and distinct 
abandonment and cessation to pay rent disentitle the tenant from enforcing the rights 
which he may have previously enjoyed — (Golam Ali r. Golap Sundari, I. L. R., 8 
Cal., 612.) Where a raiyat had been in possession of land, but had been dispossessed 
and for some years previous to suit had failed to pay rent, it was held that at the 
time of the institution of a suit for recovery of jiossession, he had no subsisting title 
and consequently his#suit must fail. — (Hem Chunder t*. Chand Akund, I. L. R,, 12 
Cal., 1 15,) Where land held by tenants with right of occupancy was completely sub- 
merged for a number of years, and during the period of such submersion, no rent 
was paid by the tenants— //^W, that the tenants had, by non-payment of rent during 
the period of submersion, forfeited their rights of occupancy (Hem Nath i\ Ashgur 

Sardar, I. L, R., 4 Cal., 894.) , 

A co-sharer, by holding under other co-sharers, cannot acquire any right of occu- 
pancy — (Raghubur v. Bishnu Dutt, 2 W. R., Act X, 92). A joint owner under a 

13 
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mutual agreement by all the co-sharers, who pays rent for his right of occupancy, is not 
a raiyat in the sense contemplated in section 4, Act X — (4 
Co-sharcr8. W. R., Act X, 48; Miturjit Singh v, Mr. W. Fitzpatrick, 

1 1 W, R , 206). The question will, however, depend upon the 
nature of the holding, e. g., whether he holds as a co-sharer or as a raiyat. Where a 
co-sharer occupies a larger portion than his own shan: or the w'olc estate, by renting 
the land he occupies from one or more of his co-sharers, he may be sued for that rent 
under Act X of 1859 ^le person or persons with whom ho engaged — (Kalee 
Persad V, Shah Latafut, 12 W. R., 418.) ‘'The question as to whether the parties,’' 
observed Jackson, J., in this case, “were landlord and tenant or not, is a question of 
fact. I am not prepared to hold that in no case can a fo-sharcr in an estate be a 
tenant of another co-sharer. I understand the Judge also would not go so far as this. 
Then what are the circumstances which would establish that relationship ? The Judge 
says ‘attornment or otherwise.’ It is stated in this suit that relationship i5 established 
by the acts of the parties ; by the fact that each co-sharer paid his fellow co-sharer 
directly the whole amount of rent due to him, and under the law applicable only to 
landlords and tenants brought suits for rent and obtained decrees ; and that specially 
the defendant in this suit, when in exactly the same position as the present plaintiff, 
stated that he was the plaintiff’s landlord and sued him for rent for land held by the 
plaint ill as farmer of the defendant’s co-sharer ; and I think that the act of the defen- 
dant in bringing his suit was a virtual admission that as regards such tenures as the 
plaintiff now sues to recover rent upon, the parties stood In the relationship of land- 
lord and tenant. The Judge was therefore wrong in law in holdirfg that it was no 
evidence of the fact. There is evidence in the case, both oral and documentary, that 
the different co-sharers do recover their rents directly from each other according to 
their shares/' The same view has been adopted in Gooroo Prosunno v. Gobinda 
Prosad, i W. R., 34. 1 he mere fact of a division of a parent estate, however, docs 

not reduce a party to the position of a raiyat not liable to ejectment— (Lalit Narain 
t;. Gopal, 9 W. R., 145,) A butwara, on the other hand, does not extinguish the 
rights of tenants, nor does the fact of one of the proprietors being the tenant destroy 
his tenant right, because another has liad the land allotted as part of his share— 
(Nathulal Chowdry v. Sadatlal, Sp., W. R., 271,) A holding for twelve years under 
one of several co-proprietors gives a right of occupancy under section 6, Act X of 
provided the tenant has paid rent which payment he may, in the absence of 
fraud, make to any one of the co-proprietors whom he chooses — (Mooktakeshi v* 
Koylash Chunder, 7 W. R., 493. Compare Ranee Sarutsijjndari Debia v. Mr. 
Charles Binny, 25 W. R., 347 at p. 350 ; L. R. 5 I. A. 168.) See notes under s. 22 
post. 

A possession which amounts simply to a moostagiri right to collect rents from 
raiyats is not such a possession as confers a right of occupan- 

Ticca, moostag’in, pro- /t 11 t 1 ° ^ 

prietorship, and merger. cy (Lalla Ishur Dutt V, Bhaka Chowdry, 17 W. R., 242.) 

A ticcadar occupying land merely as the assignee of the 

zemindar, and cultivating because of the opportunity thus afforded, cannot, under 
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colour of that character, claim the right of occupancy under s. 6, Act X. — (Lima Nath 
Tewari v, Koondon Tewari, ig W. R., 177.) A ticca lease cannot confer a right of 
occupancy, and the tigeadar is bound to restore his holding to the zemindar in the 
condition in which he got it when his lease is over.— ‘(Ramsarun Sahoo and Junki 
Sahoo for self and guardian of Ram Kalvvan Sahoo, Ramphul Mahaton and Gunga 
Bishen Rawat v, Veryag Mahaton, 25 W. R., 554.) %Vhere a person held raiyati 
lands alternately as cultivator and farmer for about 50 years -^Heldy that his cultiva- 
tion for broken periods would not deprive him of his right of occupancy under s. 6, 
Act X, and that the doctrine of merger did not apply to such cases. — (Mokundalal 
Doobe V. L. G., Crowdy, 17 W, R., 274; 8 B. L. R., App., 95.) Where a person hold- 
ing some land at * first as a raiyat, subsequently obtained a farming lease of it, and 
thus became assignee of the landlord’s interest, and took advantage of his position to 
allow himself to acquire a right of occupancy as a raiyat ; held that the proprietor, on 
the termfuation of the farming lease, was entitled to have the land back free of all 
encumbrances. Although the doctrine of merger does not hold in this country, and 
the same person may hold a piece of land both as raiyat and farmer distinctly, yet, as 
the raiyat’s occupation is a possession adverse to that of the landlord, it follows that in 
any case in which, in consequence of the two interests being held by the same person, 
the landlord’s will and restraining power as against the tenant are in abeyance, the 
raiyat’s right is also so far in abeyance that it cannot undergo any change until the 
landlord’s rights are released from the custody of the tenant. Where a raiyat^ 
interest co-exists with a farming title, the raiyati interest must remain unchanged in 
character during the currency of the farming lease — (Thomas Savi v, Panchanan, 
25 W. R., 503.) In a suit by the purchaser in 1878 at a Government revenue sale 
against the former proprietor for possession of the land sold, the defendant alleged 
that his predecessors in title purchased the land from Government in 1861, and that 
he and his predecessors in title held it till 1878, but tluit his predecessors in title, in 
addition to holding an absolute gujastadari right, had been in possession as occu- 
pancy-raiyats since 1263. Held {i) that the defendant was not entitled to claim 
Qccupancy-rights through his predecessors in title as he liad not inherited from them, 
and (2) that during the period he held possession proprietor the power to acquire 
a right of occupancy under s. 6* of Act VIII of 1869 B, C\ was in abeyance. — (Lai 
Bahadur Singh v, E. Solano, 12 C. L. R., 559 ; L L. R., 10 Cal,, 45.) J'he judgment 
in this case runs thus ; '* In an unreported case, viz., Regular Appeal No. 152 of 

1877, decioed on the 25th February 1879 — Kishen Prosad Singh r. Rajah Radha 
Pershad Singh, Garth, C. J., witli, reference to the contention put forward in that 
case, that one of the parties was entitled to a right of occupancy as he had held 
the lands in suit in that case in the double capacity of a raiyat and as proprietor, 
said : ' But we think that this view is contrary both to the letter and spirit of the 

Rent Law. A man cannot occupy the double character of landlord and raiyat, or 
make a pretence of paying rent to himself for the purpose of acquiring an occupancy- 
right against other people.’ It was held in th^t case that under the circumstances 
no right of occupancy could be acquired. The Chief Justice was of opinion that a 
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raiyati holding would merge in the proprietary interest after the purchase of the latter. 
It is not necessary for us to express any opinion upon this question, viz,, whether a 
raiyati interest merges and becomes extinguished as soon as the raiyat purchases the 
estate in which the raiyati holding is situated, but the learned Chief Justice held in 
this case for the reasons given in his judgment that the raiyats could not acquire a 
right of occupancy under the Vircumstances set forth above. In the case of Savi 
Panchanan, 2$ W. R., 503, it was held that, although a raiyati right would not 
merge, still it would remain in abeyance so long as the raiyat would be in possession 
of the estate in another capacity. Mr. Justice Ainslie, who delivered the judgment in 
that case, was also one of the Judges in another case reported in 17 W. R. 274. 
That case was decided by Mr. Justice Loch and Mr. Justice Ainslie. At first sight 
it would appear that that case was inconsistent with the decision of the learned Chief 
Justice referred to above, but the explanation that Mr. Justice Ainslie gave of his views 
upon the subject in the latter case of Savi v, Panchanan, goes to show th^ so Br as the 
actual decision of the subject is concerned, there is no inconsistency between the 
decision in 17 W. R., 274, and the unreported case cited above. Both in the 
cases reported in 17 W. R., 174, and 25 W. R., 503^ the Judges held that, though 
the raiyati interest did not merge, yet so long as the raiyat remained in possession 
of the land in a double capacity i, e., as landlord and as raiyat, he could not acquire 
a right of occupancy under section 6 ofActVIH of 1867 (B. C.) In this view we 
entirely concur. Section 6 provides that cultivation or holding for a period of twelve 
years confers upon a raiyat a right of occupancy, i. e., a right to remain upon the 
land against the will of the landlord. This right of occupancy must, therefore, be 
acquired against somebody, and if the raiyat is in possession of the land in a double 
cap^lcity both as a rai3’at and as a malik, it is almost impossible to conceive how he 
can under these cirumslances acquire a right of occupancy against himself. Therefore 
a reasonable view of the law is, that during the lime a raiyat remains in possession of 
the land in such double capacity, the operation of the acquisition of the right of tenancy 
remains in abeyance.” — Milter and Wilkinson, JJ. For a fuller judgment of the 
cases, reported in 25 W. R , 503, and 17 W. R., 174, see notes under s. 22, post. 

The right of occupancy is a right given to a raiyat continuing only so long as the 
raiyat pays rent for the land he holds, and though it cannot 
hoidTnl? benami^*^ affected by a wrongful eviction, still when the zemindar 

^ acquires thelar^i by purchase and takes possession, even in 

the benami name of a third party, seeing that he cannot pay rent to himself, the right 
is gone and cannot be subsequently revived.— (Radha Govind v. Rakhal - Das, 
I. L. R., 12 Cal., 82.) 

A raiyat occupying and cultivating land for more than twelve years under a land- 
lord who has no title to the land, nevertheless acquires a right 
A right of occupancy occupancy. The right is one which is not conferred by any 

a ^trespasser^^^" lessor, but which, by virtue of the law, grows up in the raiyat 

from the mer^ circumstance of cultivating the land for twelve 
years or upwards and paying rent due thereon. — (Zoolfan Bibi v. Radhika Prosuno, 
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1 . L. R., 3 Cal., 560; Syud Amer Hossein v. Sheo !^uhae, 19 W. R., 383 ; Pandit 
Shco Prokash v. Ram Sahai, 8 B. L. R., 165.) If land was let by one of several owners, 
the raiyat will acquire a right of occupancy. — (Muktakesi v, Kailas Chunder, 7 W. R. 
493 *) 

For a period of twelve years continuously, &C.“-This section has a retros- 
pective operation. So under Act X of 1859, it was held that the Legislature intended 
that a holding for twelve years, whether wholly before or wholly after, or partly before 
and partly after the passing of Act X of 1859, should entitle a raiyat of occupancy. — 
(Thakurani Dasi v. Bishessur Mukerji, 3 W.R., Act X, 29 F.B.) A potta granted previous 
to the date of the passing of Act X is subject to the same rules of interpretation as a potta 
granted subsequent to that date, and the proviso contained in the following section would 
equally apply to pottas granfed before or after the promulgation of Act X. — (Pandit 

Sheo Prokash v. Ram Shakoon, 17 W. R., F. B., 62). The 
Continuous post ession. continuous possession for twelve years, which is the subject of 

this section, must be a possession under one and the same 
right. In our opinion, remarked Maepherson, J., ** the right of occupancy acquired 
under section 6 must be an occupancy of one and the same kind, that is to say, it must 
be occupancy by the person pleading it, or by his father or some other person from 
whom he inherits. Here the first five yearns occupancy relied on by the plaintiff were 
12 years during which the land was cultivated and held, not by the plaintiff alone, 
but by the plaintiff and Khoda Bux. It seems to us that this is a distinct and different 
holding from the subsequent holding by the plaintiff alone. The plaintiff has therefore 
failed to prove.that he cultivated or held the land for twelve years, and thereby acquired 
a right of occupancy.’*— (Sheik Mahomed Chaman v. Ram Persad Bhukat, 8 B. L. 
R,, 338 ; 22 W. R.; 52, note.) This decision has been expressly over-ridden by cl. 4 
of s. 2c; of the new Act. In A. J. Forbes v. Ramlal Biswas, 22 W. R., 51, Phear J., 
said : '‘This right may be in its inception joint with other persons ; for if, by the death 
of co-sharers, it had ultimately become a sole right in the plaintiff himself, still it would 
have been continuos throughout in its nature. ” Land which is held as one tenure is 
either subject to a right of occupancy as a whole or it is subject to any rights of occu- 
pancy as to any part of it. If the whole land ha^ been held for more than twelve years 
then the tenant has a right of occupancy, but if within twelve years the tenant has been 
allowed to take possession of fresh lands, and such addition was intended to create 
fresh tenure, then as regartls the whole a right of occupancy has nqj; been acquired, 
although a portion has been held for more than twelve years~(Amar Chand. v. 
Bukshee Pyekar, 22 W. R., 225). This decision will not be operative under the new 
Act. Under clause (2) of section 20, and clause (i) of section 21, the raiyat would 
acquire a right of occupancy to the whole land in the above case. Whether the land 
has been held under renewed leases or a continuous lease is not material. In either of 
these cases, holding land as a raiyat, if fora sufficient period, gives a right of occupancy 
(Khujurunnesa v. Ahmed Re2a, ii W. R., 88.) A raiyat who has cultivated or held 
a piece of land continuously for more than twel}^ years, but under several written leases 
of pottas, each for a specific term of years, is entitled to claim a right of occupancy in 
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that land Neither the mere f^t of a raiyat taking a lease for a Icnn of years, nor the 
mere cxistc.ice of the right of re-entry on the part of the landlord amounts to an express 
stipulation within the meaning of section 7, Act X of 1859, soag to prevent the right 
of occupancy being acquired under section 6 — (Pundit Sheo Prokash v. Ram Sahai, 17 
W. R-i F- Bv be.) “ The whole question,” observes Couch, C. J., in this case, 'turns 
upon what is the meaning of an express stipulation contrary to the raiyat acquiring 
the right of occupancy. Now where there is a potla for a fixed term, no doubt at the 
expiration of that term, the landlord has a right of re-entry upon the land ; and if the 
raiyat does not give up possession, the landlord may recover the land from him. The 
landlord need not re-enter upon the land if he docs not thjnk fit ; he may and often does 
allow the tenant to remain in possession of the land. I cannot consider that the right of 
re-entry which arises by reason of the expiration of the term named in the potta can 
be regarded as an express stipulation that (he raiyat shall not, if he occupies the land 
for more than twelve years, acquire the right of occupancy given by^ section 6. ” The 
difficulty that the learned Judges felt in this case docs not now exist. Section 7 has 
been repealed and clauses (u) and (Z-) in sub-section (1) and (3) of section 178 of the 
Act proviile that nothing in any contract between the landlord and tenant shall bar 
the acquisition of an occupancy right. Similarly in Narain Singh v. Munsoor Raoot, 
25 W. R., 155, it was held that possession through a succession of pottas, each for a 
shorter period than twelve years, but altogether carrying a tenure bejond an aggre- 
gat> term of twelve years, cle.irly gives a tenant a right of occupancy; yet any sole- 
nama filed in the case and purporting to waive any right acipiired by the tenant, must 
be considered. See, however, clauses (/>) and (c) of sub-sections (1) and (3) of .section 
178 of the present Act. See also 25 \V. R., 1 14. In Golam Panjah v, Hurish Clum- 
dcr, 17 W. R., 552, the raiyat held for more than twelve years under an ijara- 
dar, and at the expiration of the ijara the zemindar contended that his right of occu- 
pancy did not grow', and that he is liable to ejectment. Mittcr, J., odserved : ” Jt 

has been said that the possession of the defendants commenced under a joted.ari right 
created in their favor by the ijaradar, ;ind that the plaintilT is not bound to recognise 
a possession held under such a right, now that the term of the ijar.a has come to an 
end. I think this circumstance cannot allcrt the application of section 6 to this case. 
I hat section lays down a particular condition which must be fulfilled in order that a 
raiyat may claim a right of occupancy, that condition being continuous holding .as ,a 
raiyat for a period of twelve years, h is not denied that the defend.ants h.ave held 
the disputed land .as raiyats for that period and upward ; and th.at being so, I cannot 
understand on what ground it can be contended that the defendants arc not entitled 
to the benefit of the .section above referred to.” In thi.s case it w.as also held that a 
tacit understanding that the ijaradar should give up possession on the expiry of the 

lease IS not an express stipulation within the me.aning of section 7 of Act X of 1859, 

and it was doubted if such an understanding beiwecn the zemindar’s predecessor and 
t e Ijaradar can affect the raiyat. In Mookundo Lai v. L. S. Crowdy, 17 W. R., 
274. it was held th.at where a perso» held raiyati lands .alternately .as cultiv.itor and 
t.cca lessee or farmer continuously for a period of .about fifty years, his cultivation of 
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the lands for broken periods would not deprive him his right of occupancy under 
section 6, Act X of 1859. Loch, J., observed : We think the doctrine of merger 

does not apply to ihis case, for the defendant, notwithstanding the leases, continued 
to hold the lands, as he always had done previously, as a cultivator. We do 
not mean to say that the defendant as lessee could confirm his own right of occupancy. 
But we think that during the period of the lease, the power of eviction as regards 
him was in suspense, and when the lease expired he was still, as he had always been, 
the actual cujlivator.” Ainslic J., said in the same case : The lands in the present 

case are not khamar lands but raiyati lands. They were sujDject to the accrual of 
some right in the rai3'at other than that derived by express grant from his landlords ; 
and it seems to me that such rights do not merge in ticca leases taken from the 
zemindar. It has been nowhere proved that in the intervals between the ticca leases 
the defendant entered into, possession under new arrangement with the zemindar. 
He appears to hc^vc continued in possession as a matter of course, and on the expiry 
of such ticca lease, to have resumed without any question the position he was 
holding at its commencement. No doubt the defendant as farmer would not, by 
his own neglect to exercise the powers of the landlord, create for himself any title as 
raiyat against the zemindar. But, on the other hand, he lost no title or jnterest that 
he had as a raiyat. If his raiyati interest be taken or suspended during the whole 
period of the existence of the leases, we still find that he has been holding for a 
period of 21 years, and that in the whole term of 47 years commencing in 1231 F. S., 
his occupation has never been interrupted by the liolding of any other raiyat.^* In 
Thomas Savi m Panchanan, 25 W. R, 503, the defendant was from Kartic 1272 to 
Asvin 1278 assignee of the landlord’s interest under an ijara lease for six years. It 
was doubtful if before 1272 he had any raiyati interest in the land, but assuming 
that he had such a right it would not go beyond 1267. At the expiry of his ijara, he 
did not quietly surrender the leased property, and consequently a notice was served 
upon him in Bhadra 1279, calling upon him to abstain from cultivating and to vacate 
from Kartik of that year. I'he Court observed (^Ainslie, J., delivering the judgment); 

It seems to us that the defendant must be taken to have been holding over as farmer 
for this last year, so that he was in fact assignee^of the landlord’s interest up to the 
end of Asvin 1279. He was therefore the person who had the power to terminate the 
raiyati holding by virtue of which he now claims, and so long as he remained as 
middleman, the landlord could not come in to deal directly with the raiyats. It was 
through his own forbearance that the present claim has grown up, and there can be 
no equity in allowing him to stand by idle in order to create a right in himself ad- 
verse to his landlord whose interest he as farmer was bound to protect. Granting 
that a raiyati interest may co-exist with a farming title, I think it must be held that 
the co-existing raiyati interest is the same in extent and quality at the end as at the 
beginning of the lease of the farm. Whatever may be the case as to other tenants, 
as against the farmer himself, the lessor has a clear right to have compensation for 
any change to his prejudice caused by him (the farmer) and this not merely by way 
of damages, but by having the property restored to its original state when this is prac- 
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ticable. Thus, if the defendan^ad no right of occupancy at the commencement of 
his farming lease, he cannot have acquired one during its currency. This view of the 
law was taken by Mr. Justice Loch and myself in the case of Mukunda Lai Doobe 
V. Crowdy, 8 B. L. R., App., 95. This view may lead to some difficult questions, 
but their solution is unnecessary in the present case, for it is only by continuing the 
raiyati interest to the very last day on which the farrping title continued to exist that 
an occupation of twelve years is made out. Baboo Mohini Mohan Roy contended 
that under section 6. Act VIII of 1869 (B.C.), the right of occupancy* is ^not limited 
by any proviso, savp that mentioned in section 7, but that it comes into elTect abso- 
lutely the moment twelve years’ continuous occupation a^^a raiyat has been completed. 
But then the question is, what is meant by occupation as ^ raiyat. I, in effect held, 
in the case cited, and still hold that it means an occupation which, though subordinate 
is in a sense adverse to the landlord so far as it qualifies his power of dealing with 
the land at will. Where there is practically no restraint of the landlord’s w’ill, in 
consequence of^thc will and the restraining power being in the same person, there 
can be no opposition (in the qualified sense intended above) to the landlord such as is 
inherent in the holding of a raiyat, and while this state of things lasts, the raiyati 
right is in so far in abeyance that it cannot undergo any change in its character.’^ 
The mere fact that the person to whom a raiyat has for some years paid rent had no 
title, cannot take away from him the character of rai}'at, or prevent him from counting 
those years in the time necessary to give him a right of occupancy — (S}'ud Ameer 
Hosscin V. Shoo Sahai, 19 W. R., 338.) A raiyat occupying and cultivating land 
for more than twelve years, under a landlord who has no title to the land accpiires a 
right of occupancy. The right is not one conferred by any Fessor. It is a right which 
by virtue of the law grows up in a raiyat from the mere circumstance of cultivating the 
land for twelve years and upwards and paying rent due thereon — (Zoolfun Bibi v. 
Radhika Prosunno, I. L. R,, 3 Cal., 560; see also Pandit Sheo Prokash v. Ram 
Sahai, 8 13. L. R., I65.) A yearly tenant of a jote cannot claim a right of occupancy 
under section 6, Act X, by adding the time during which his predecessor held 
it, even though the jote be transferred with the consent of the zemindar, 
unless the original jote is proved 4.0 have been a perpetual jote. When the 
jote, not being a perpetual one is transferred even with the consent of the zemindar, 
the transferee merely 'icquires a new jote on the terms on which the old tenure was 
held, but he is iupt entitled to make up his right of occupancy by adding the time 
during which his predecessor held it--(Tara Prosad r, Sooflo KanU, 15 W. R., 152). 
The possession of a father or other ancestor from whom a raiyat inherits may be added 
in this manner, but not the possession of a vendor— (Hyder Bux Bhubendradev, 
17 W. R., 179. See also 22 W. R., K. B., 22. Also, Messrs. Watson & Co. 7;. Rani 
Surat Sundari, 7 VV. R., 395.) Pey contra it has been held that where the zemindar 
consents to the transfer of the tenure from one raiyat to another, the possession of both 
must be considered continuous and the right of occupancy to date from the time of the 
rst Oder— (Huro Chunder 7;. Mr. Dunne, 5 W. R., Act X, 55.) A holding by a 
an IS father for many years creates a right of occupancy which will prevent 
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the zemindar from ousting the raiyat except by due ijourse of law — NimChandv.J 
Moorari Mundle 8 W. R., 127 ; Lai Bahadur Solano, L L. R,, 10 CaL 45 ; 12 C, L. 

559* In a suit by a zemindar, for ejectment when the raiyat pleads continuous 
possession for twelve years, and it is found that the raiyat was evicted during that 
period, but got back into possession, the raiyat’s right of occupancy will depend on 
whether the eviction was wrongful or not, the onus being on him to prove that the 
eviction was wrongful — Mahomed Gazee Chodry v, Noor Mahomed, 24 W, R., 
324; Lutifannesa Pulin Bihari, L L. R., W. R. Sp. V. B. 91; Radha Gobind 
V. Rakhal Das, LL.R., 12 Cal, 82. See, however, clauses (6) and (7) the present section 
and section 87 of the Act ; Compare Tirthanund v. Herdu Jha, I. L. R., 9 CaL 252. 
Occupation for twelve years cannot give a right of occupancy where the occupation 
by the occupant alone did not extend to twelve years, nor was it the occupation of land 
which he had inherited. — (Kherodc Chunder v. Mr. D. M. Gordon, 23 W. R., 237.) 

Land SitnQ,te in the village:—' This must be read with the foregoing context 
^'held as a raiyat'* ; hence land here means agricultural or horticultural land, A tenant 
is not a raiyat unless he holds the land for the purpose of cultivation. The word ‘ land ' 
has not been defined. In Act V (B. C.) of 1867, for all subsequent enactments 
of the Bengal Council, ‘ land ' has been interpreted to * include houses, buildings 
and corporeal hereditaments and tenements of any tenure, unless where there 

are words to exclude houses and buildings or to restrict the meaning to 

tenements of some particular tenure.’ But the present Act being an India Council 

Act, and the General Clauses' Act (Act I of i368) not having defined the 

Mand,' the interpretation given to it in the Bengal Council Act referred to 
will not hold good. In the original Bill of the Rent Commission an attempt 
was made to define land, but it was abandoned on account of the intrinsic difficulties 
attached to it. The draft definilion was to the following effect : ** Land includes woods 
and water thereupon : when applied to land cultivated or held by a raiyat, it means land 
used, or intended to be used, for agricultural or horticultural purposes, or the like. In 
Chapter XVIII, it means (^7) tenures, under-tenures, and holdings ; (b) land used, or let 
to be used, for agriculture, horticulture, pasture or other similar purpose, or for dwell- 
ing lsK)uses, manufacture, or other sauilar buildjngs; and (c) rights of pasturage, forest 
rights, fisheries, and the like. Explanation : — Bastu or homestead land is land used 
’ for agricultural purposes when it is occupied by a raiyat, and together with the land 
cultivated by such raiyat forms a single holding." This definition w^s subsequently 
abandoned on account of the difliculties it gave rise to. 'The words ♦ held as a raiyat' 
have simplified the meaning of the word ‘land’ in this section. See s. 5, cls’(2), (3) and 
(4) and ss. 76 and 79 of the Act. See also not(?l under cl. 5 of s. 3, ante, pp. 31 — 35. 
The land must therefore be used for agricultural purposes, otherwise no right of 
occupancy is acquired. Thus, it was held that a tenant who had obtained a plot of 

ground for building a house, obtained no right of occupancy 
in the land. "^The occupation," observed, Phear, J., "intended 
to be protected by this section, is occupation of land consi- 
dered as the subject oi agricultural or horticultural cultivation, and used for purposes 
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incidental thereto, such as for the site of the homestead or the dwelling-house of the 
mali.^'— (Kalee Kishen v. Sreemati Janki, 8 W. R., 251). Similarly no right of 
occupancy is acquired in land used for the erection of a school or a church. — (Ranee 
Shornomayi Blumhardi, 9 W. R., 552.) Occupancy right will not accrue in any 
land, except land of which the main object was cultivation.-- (Ram Dhun v, Haradhun 
Paramanik 12 W. R., 404; Khellut Chunder v* Umirto, i Indian Jurist, N. S., 426). 
Land situated in a lown, or used for building purposes, and not for horticultural or 
agricultural purposes, are not the subject of the legislation of Act X of 1859, and 
therefore no right of occupancy can be acquired under this section in such holding. 
In the matter of Bromo Mayi, 14 W. R., 252 ; Madaij Mohan Biswas Stalkart, 17 
W.R., 441 ; Kalee Mohan 7/. Kalec Kristo, 1 1 W.R. 183 ; Church v. Ram Tanoo Shaha, 
n W. R., 547 ; Rani Doorga Sundari v, Oomdutunnesa, 18 'W. R., F. B., 235. 
Per contra, Brojonath v. Gopecnath Shaha, 17 W. R., 183; Watson & Co. v. 
Gobinda Chunder, Sp. W. R., Act X, 46 ; Sheik Nasar Ali v. Sadut Ali, uL, 102 ; 
Biprodas Dc u, WoIIen, i. W. R., 223 ; Tarini Persad Ghose r. Bengal I. Company, 
2 W. R., Act X, 9; Mothoora Nath v. Campbell, 15 W. R., 463. The Full Bench 
decision in Rani Doorga Sundari settled the point. The present section is more 
clear. It will evidently exclude land entirely for buildings from the right t>focciipancy.— 
(Mohurali Khan 7;. RamRuttun, 21 W. R., 460.) A landlord, however, w-ho allowTS 
his tenant to invest capital in erecting buildings on land let for cultivation, and raises 
no objection for a considerable number of years, will not Ix^ allowed to disturb the 
holding. The fact of the building having been allowed to remain is prima facie 
proof that the land was let for building purposes. — (Brojonath 7. Stewart, 16 
W. R., 216), But land upon which the raiyat’s houFc is built does not fall 


within the definition of land let for building purposes. — (Naimuddi Jowardar x;, Scott 
Moncrieff, 12 W.R., 140; W. G. N. Pogosc z;. Rajii Dhopoe, 22 W. R., 511.) 

I here can be no riglit of occupancy in anything but land ; a 
Julkur and tank. w'ho has lickl a julkur for a number of years obtains 

no right of occupancy in it.— Wooma Kanto v, Gopal Sing, 
2 W. R., Act X, 19; Sham Narain 7/. Court of Wards, 23 W. R., 432 ; Jagabandhu 
V. Promotho, I. L. R., 4 Cal. 767 ; BaUin Kar v, Akram, I. L. R., 4 Cal. 96P* So 
1 lat julkur dries up, the land below^ docs r>ot, as a matter of course, become 

w'^p . r ' Rani Khyrunnesa Begum,' 

I. W. K., 78. . A right of occupancy cannot lx g.ainctl in respect of a tank used only 

for the prc«trvat, on ond rearing of lish,. and not fornring part rf any grant of land 

or an appurtenance lo any land, even though possession may have been held for 

fh?J;rd a C- J-. ■■ if "tay be said that a lank come, under 

and we think, in considering whether this tank comes within the provisions of Act X 
of .859, we must do what was done in Ranee Doorga Sundari e. Oomdutunnesa, o 

L in^L'°'' “ “"‘'>0 provisions of the Act, Following that 

rule m the present case we think we cannot say that tlx provisions of Act X of .859 
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are applicable to such a tank as this is. For instance, the provision in section 1 12 
of the Act, which was noticed in that case, 'respecting the recovery of the rent of the 
land by distress, is* not applicable to such a tank as this. Following that rule we are 
of opinion that it cannot be said that a right of occupancy was gained under the Act 
by the parties in possession of this tank, although for more than twelve years.” A right 
of occupancy in land includes the same right in respect of a tank appurtenant to the land. 
But a right of occupancy can be acquired in a tank with only so much land as is necessary 
for the banks — (Nidhi Krishna v. Ram Doss Sen, 20 W. R. 341.) ”Where land is 
let for cultivation, and there is a tank upon it, the tank would go witl]^the land, and if 
there was a right of occupancy ^in the land, there would be a right of occupancy in 
the tank as appurtenant to the land. Rut here the tank is the principal subject of 
the lease, and only so much land passed with the tank, as is necessary for it, namely, 
for banks. This in reality is the tank, and according to the decisions there cannot 
be a right of occqpancy acquired in it.” (Per Couch, C. J.). So where a jotedar 
had exercised riglits of fishery over two julkurs for more than twelve years not 
as the owner of jote (with which the julkurs were not connected), but as a tenant 
under a Jandlord, it was held that such possession did not confer upon him a right 
of 'occupancy — (Shyain Narain v. The Court of Wards on behalf of Rajah of 
Durbhanga, minor, 23 W. R. 432.) But apart from the special provisions of Act X 
of 1859 as to nglits of occupancy, applying the maxim of optimus inierpres renim ususy 
it may - be shown by evidence as to the nature of the enjoyment of any immovable 
property what the grant in its origin really was. Accordingly, the frequent transfer 
of an Interest a tank without any change in the terms in the holding or in the 
amount of rent paid, extending over more tlian sixty years, was held to prove that 
the interest was a permanent and tran.sferable one, whicli could be maintained against 
the proprietor of the taluk in which tlic tank was situate — Nidlu Krista v. Nistarini 
Dasi and others, 21 W. R., 386.) 

* Village ' lias been defined in clause (10) of section 3. This is an attempt to 
rehabilitate the hJiudkashf raiyat and disturb the economy of the peasantry as has 
grown up since 1859. The original division of raiyats was kliudkashts, or those 
who cultivated the lands of the village in which jhey resided, and paikashts, 01 those 
who cultivated in the neighbouring village. The former had occupancy right, the 
latter were mere tenants-at-will. Wlicn Act X of 1859 was enacted, the village 
community was not in existence in Bengal, and Act X did away wi^h the element 
of residence in the village, and adopted a prescriptive test of occupancy, twelve 
years^ occupation, whether in the village or out of it. The present Act keeps the 
prescriptiv'c test introduced by Act X intact, and further circumscribes the rights of 
the settled raiyat in the village. The element of residence in the village has been throwm 
out in both the Acts. As to village, see notes under sub*section (2) of this section 
and alsif notes under clause 10 of section (3). 

Whether under a lease or otherwise : —This is consistent with the case- 

law on the subject. Originally it was held that a raiyat who 
holds fpr more than twch c years under pottas granted only for 
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terms of years, has no right of occupancy- (Kebul Mahtun v. Sheik Sunnoo, 5 W. R., 
(Act X), 80 ; Domunoollash Sircar 2^. Mahmondic Nushyo, li W, R., 55 ^'). The^rf 
decisions have been overruled by a Full Bench. A raiyat who has held or cultivated 
a piece of land continuously for more than twelve years, but under several writtenf 
leases or pottas, each for a specific term of years, is entitled to claim a right of occupancy 
in that land. Neither the mere fact of a raiyat taking a lease fora term of years, nor 
the mere existence of the right of re-entry on the part of the landlord, amounts to ari 
express stipulation within the meaning of section 5- Act X of 18591 so as to prevent 
the right of occupancy being acquired under section 6 — (Pandit Sheo Prokash v. 
Ram Sahai Sing, 17 W. R., 62 F. B.) In suppont of this, Baboo Nundo Lall 
See 7). Ramun Sing, 6 W. R., (Act X) 38 ; Shibdyal Balit, 2 W. R. (Act X) 54 J 4 
W. R., (Act X) I ; Khujoorannesa Begum v, Ahmed Reza, 11 W. R., 88 ; see also 
Golam Panjah v. Hurish Chandra, 17 W. R., 552 ; Xarain Sing v. Mansur IJaoot, 25 
W. R. 155., Where a lease provided that at the expiration of the term, the landlord 
should be at liberty to enter into a settlement with any one he pleased, and so put an 
end to the lessee’s tenure, and (he landlord notwithstanding allowed the tenant to 
continue the occupation paying rent,— that there w^as nothing in the stipulation 
which of itself operated to negative or destroy the tenant’s right of occupancy — 25 
W. R., 114) The prohibitory clause of section 6, Act VIII of 1869 (B. C.) will not 
apply to ihc case of a raiyat holding under a person having a permanent ^transferable 
interest in the land; so as to deprive the raiyat cf a right of occupancy in the land if 
he has fulfilled the other requirements of the law. The mere fact of his holding under 
a potta, which reserved only an annual rent year by year would not sufficient to 
deprive him of the privilege, unless there were some words in the potta prohibiting 
him from acquiring that right— (Raghunath Soncr 7'. iMookund Das, 35 W. R., 213.) 

The mere fact of a lease being granted for a particular term, even where there, 
is an express provision for rc-entry by the lessor, does not prevent the accrual of an 
occupancy right under section 6, Act VIII of 1869 (B. C.), to a raiyat who continuously 
occupies for more than tw^H'c years : n(^r is a right of occupancy already acquired 
destroyed by a grant of such a lease— (Mukhtar Bahadur -j. Brojoraj Sing Chowdry, 
9 C. L. R. 143 ; Chundrabali v, Harrtngtvjii, I.L,R., 18 Cal 349. see s, 116 and Chap. 
XI post. 

The present Act goes further than these decisions, because even a contract 
cannot prevent the accrual of an occupancy right. Vide (a) sub-section (3) of 
section 178. 

PrOpri0tOr S priVSitS Idndss For Mj-Jote, Aha?nar, Khamat and other 
private lands of the proprietor, see s. 116 and chap. XI post. 

Chur, IDeerah and utbandi lands : — Secs. 180 post. 

Service tenures See s. isi post. ♦ 

Distinction between a settled raiyat and cccnpancy rai3rat Having 

regard to the definition of the settled raiyat as given in s. 20 and to the 
clabsificalton of raiyats as provided for in s. the f^egislaturc evidently meant to 
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create no distinction between an occupancy raiyat and settled raiyat^ but a distinc- 
tion has been attempted to be made in Kuldip Sing v> Chatur Sing, 2 C. W. N., cccih 
It is said that every* settled raiyat has occupancy-rights ; but every raiyat having 
rights of occupancy need not necessarily be a settled raiyat of the village where his 
holding is situate. An occupancy-right may be acquired by purchase in a transfer- 
able occupancy holding, but the status of a settled raiyat in village can only be 
acquired by holding some land as a raiyat irrthe village for twelve years. 

Sub-section 2: — *'The first alteration in this chapter which appears to call 
for i^tice has reference to the area over which the status of a settled raiyat is to hold 
good. In the iith paragraph ^f our first report we referred to the inconvenience which 
might arise in certain exceptionally farge estates from the status holding good over 
the whole estate, .and this has given rise to considerable discussion. The Bengal 
Governrpent, in the 22nd paragraph of its report of the 15th September 1884, stated 
that * the majority of the officers consulted disapproved of the definition of * settled 
raiyat^ as given in the Bill,’ and that ' the proposal which found favour was the elimi- 
nation of the word * estate’ from the definition.’ That Government, nevertheless, w^as 
of opinion that it was necessary to retain the word ^ estate ’ in order to meet the dan- 
ger of the acquisition of the occupancy right being prevented by shifting raiyats from 
one village to another within the estate. It seemed to us that this danger was not so 
great as to justify the extension over all portions of an estate of the status of settled 
raiyat ” acquired in one portion of it, since estates arc frequently divided among nu- 
merous tenure-holders, who would have no opportunity of examining each other’s 
books, or know^mg anything about each other’s raiyats. The danger in cither direc- 
tion i.s not serious, for in the vast majority of cases tltfc raiyat is practically tied to his 
own village and we felt, moreover, that by confining the status to the village we 
should be prt)ceeding in closer conformity to the original conception of a khtidkasht 
raiyat, which, as explained in the Statement of Objects and Reasons of the Bill, it 
has been always intended to keep in view.” (S. C. B. HI.) 

Referring to the argument of the Lieutenant-Governor about the propriety of 
retaining the word * estate * in this section, the Hon’ble Sir Stcuart Bayley observed 
in his speech in the Council : “An ‘estate’ is, s* far as this argument is concerned, an 
administrative fiction. It is simply thojarea registered in our books under one number, 
and liable to be sold as a single unit in case of arrears of revenue being unpaid* For 
rent purposes it has no meaning. It is not’ all the area owned by .i landlord, for a 
landlord may have many estates. It' is not the possession of a single landlord, for it 
may be divided among numerous shareholders. It may be part of a village, or it«jnay 
be hundred villages. It may be the property of one man, or the property of hundred 
men. It may be managed direct by the landlord or indirectly by a number of agents, 
or it may, as in the case of the Burdwan Raja’s estates, be let out into innumerable patni 
or permanent tenures (these tenure-holders subdividing it again), and in these circums^ 
tances what is one estate in the Collector’s books becomes, for rent purposes several hun- 
dred different estates, the immediate owners or managers of which have no concern widi 
one another, can sec nothing of each other's books, and know nothing of each other’s 
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miyats. The Burdwan estate is of course an exceptional instance from its size, but 
to a smaller extent the same thing happens all over the country, and it is on this point 
that the objection is most difficult to meet. The affect would-be to say that a man 
having once acquired occupancy rights in any part of an estate should retain those 
rights with respect to any land which he may in any way acquire in any other part of 
the estate. Now, an estate, as I have shown, may be, and frequently is, subdivided 
among numerous tenure-holders, or numerous managers. Any of these men may 
perhaps be able to say if any particular person has settled rights in his own particular 
tenure, but he cannot possibly know this in regard to the other tenures of the e^ate. 
He may let a man into his village as a non-occupancy-r^iyat, and the latter can imme- 
diately turn round and say that having acquired occupancy rights in a village twenty 
miles away belonging to another tenure -holder, he claims to have them also in his 
new land. Clearly the Lieutenant-Governor’s argument, deduced from the landlord’s 
ability to know the character of his own raiyats, docs not apply to cases of this class, 
and from this point of view his position is not an easy one to defend. The only reason 
for retaining the word ‘ estate ’ in the definition is to prevent a landlord from shifting 
his raiyat’s holding from one village to another within his estate and so breaking down 
the occupancy- right. Now to this argument the Lieutenant-Governor himself supplies 
the answer. He urges that 95 per cent, of the raiyats arc so poor that they cannot 
hold land away from their own residence. This, it it shows that the danger to the 
.landlord would not be great from retaining the word * estate/ it also shows that the 
possibility of shifting raiyats, except within reach of their residence, is equally limited. 
The advantage to the raiyats of carrying with them the occupancy right from one 
village to another, within the same estate, is very small, for it ib shown that 95 per 
cent, of them arc not in a position to take advantage of it, and the only raiyats who 
could take advantage of it are those who have abandoned their own village, and its 
application in their case would be a misuse of the power and contrary to the proposed 
intention of the Bill. It is possible, no doubt, that shifting may occur in exceptional 
instances, where a landloid has several villages in his own direct management within 
reach of the cultivator’s residence, and where he is powerful enough. But in the case 
of a very powerful landlord, strong enough to do this and determined to break down 
the occupancy- right, I am afraid he will always find some door open, and it must be 
remembered that not only is the number of landlords who arc in a position to do this 
very small, but* also the number of tenants to whom the process can be applied is 
small also. I suppose that, when the Bill becomes law, nine-tenths of the tenants will 
have secure occupancy rights in the land they cultivate, and of the remaining tenth 
ft IS but an infinitesimal portion that can be exposed to the danger above explained. 
On the other hand^as long as we confine the accrual of occupancy- rights to the village, 
we have an absolutely unassailable position. 'Ihe khudkasht raiyat’s rights in the 
village are independent of those of the rent-receiver, and it matters not among how 
many estates the village may be divided. The raiyat is a khudkasht raiyat of that 
Vllage, and has by custom, as well as by old law, a right of occupancy in any land 
be may cultivate in that village without reference to whom he pays his rent \ but 
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when once with the object of stopping gaps we take up more ground and apply the 
same rule to the estate, our position is no longer defensible. Not only is the theory new 
and unsupported by prescription or sentiment, it is open to a variety of practical objec- 
tions, and by taking extreme instances it can be made to appear hopelessly ridiculous. 
Looking as I do, upon the danger Involved to the raiyats on the one hand, by omitting 
'estate' and to the zemindars on the other, by including it as for the most part of 
exceeding!/ small importance, I greatly prefer, for the above reasons, to omit it. 
I do not think any intermediate device, such as that of limiting the ‘ estate * to so 
much of it as is comprised*in one pergunnah, or in one permanent tenure, or by ex- 
tending the village to an artifici^^l area within a fixed radius, would be found to work 
satisfactorily, and none of jthese suggestions wholly commend themselves to the 
Committee. I can only repeat my conviction that, though the danger of raiyats 
being shifted from one village to another within an estate is not wholly imaginary, 
it is not a serious ^danger, and that the provisions in the Bill, supplemented as they 
are by a working presumption, will sufficiently secure nine-tenths of the riyats in 
their just right.’* {Debate of the CoitnciL) 

But the holding of dilTerent times must be under one and the same landlord. 
I^was never the intention of the Legislature to allow the raiyats of rival zemindars to 
take advantage of this section and make out a right of occupancy for themselves. 
The language of the section is, however, defective. 

Sub-section 3:— t his provision only refers to the acquisition of the right, and 
the right when acquired is declared to be heritable in section 26— 
heir he IS Nimchand Rorooah Moorarce Mundal, 8 W.R., 127. In an 

earlier decision it was held that where the zemindar consents to the transfer of a tenure 
from one raiyat to another, the possession of both must be consi- 
Unt the possesBion dercd continuous, and the right of occupancy will date from the time 

a stran^tT will not count ' ° tr^ J 

in making out an occu- of thc first holder — (Huro Chunder v, Mr, A. D. Dunn, manager 

pancy-nght. ^ ” 

of the Estates of Lukhee Debia Chowdrain, 5 W. R. Act X, 55) ; 
but not so, unless thc holding is transferable by custom — (Messrs. Watson & Co. 
Ranee Sharat Sundari Debia, 7 W. R., 395). When a jote is transferred even with the 
consent of the zemindars, the transferee mercl}* acquires a new jote on the terms on 
which the old tenure was held, but he is not entitled to make up his right of occupancy 
by adding the time during which his predecessor held it — (Tara Prosad v. Soorja 
Kant 15 W. R., 152 ; Hyder Bux zf, Bhubendra Deb, 17 W. R., 179 ; also 22 W. R., 
22 F. B.) From this clause it appears that the holding of a non-occupancy raiyat is 
heritable, or else, the word heir ” would not have been used. But it has been held that 
the holding of a non-occupancy raiyat is not heritable. — Karim v. Sunder, i C. W. N. 
89; 1 . L. R., 24 Cal. 707. This sub-section only shews that where the heir of a 
non-occupancy raiyat is allowed to hold on, he may add the period of his own occu- 
pation to that of his predecessor to make up thc period of 12 years necessary for the 
acquisition of the right of occupancy ; but the provision is expressly said to be limited 
to the purpose of s. 20, and it does not shew that he can compel the landlord to give 
up possession after re-entry on the late tenant’s death, per Banerjee J. Ibid* 
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An heir of an occupancy raiyat can claim recognition by the landlord on the 
death of his ancestor who was the recorded tenant (Ananda Kumar r. Hari 
Das, I. L. R., 27 Cal., 545 i 4 C. W. N., 608. 

Sub-section 4 : -This supersedes Shaik Mahommed Chaman v. Ram Persad 
Bhakat , 8 B. L. R., 338 ; 22 W. R., 52 note. This right may be in its inception 
joint with other ^persons, and by the death of co-sharers ultimately became a sole 
right without its continuous nature being affected.— (A. J. Forbes Ranilal Biswas, 
22 W. R., 51.) see notes, pp. 96, 97, 

Sub-section 5 This sub-section will extend the range of s. 2i. 

And for one year thereafter, x. c., for one year after he ceases to hold any land 
in the village. The holding of land, however, a homestead, would not 
make a person a settled raiyat. The holding must be as a raiyat, i. e.. for the 
purposes of cultivation. Suppose a man used to cultivate some land in a village and 
reside there, and suppose he throws up all his land except his homestead and does 
not take up any fresh land for cultivation within a year, docs he still continue to 
be a settled raiyat ? Possibly not. See s. 87, posf. 

Sub’SOCticn 6 l — in a suit by a zemindar for ejectment where the raiyat plcad^a 
continuous occupancy for twelve years, and it is found that the raiyat was evicted 
during that period but got back into possession ; if the e\uction were wrongful, it would 
not be such an interruption of possession as would prevent the raiyat from acquiring a 
right of occupancy. But it would lie with the raiyat to show that the eviction 
was wrongful, — Mahomed Gazee Chowdry v. Noor Mahomed 54 W. R., 324. 
See also Lutifunnissa v. Pulin Bihari Sen, W. R, Sp. No., F. B., 91 and Radha 
Govind Koer v. Rakhal Das Mukerji, I, I.. R., 12 Cal,, 82. 

Sub’SGCtioH 7 ; — This sub-scction, which makes a very im{X)rtant change in 
the law, has been adopted at the instance of the Government of Bengal ; While, 
however, the Lieutenant-Governor thus agrees with one part of the definition of 
a settled raiyat the burden of proving twelve years^ occupation. 'I'his provision will 
in most cases cause delay and inconvenience, and in some cases must result in 
injustice. It is here a misfortune th^it Bengal is so absolutely destitute of a record 
of rights. If we had such a record, the position would be without difficulties, but 
in its absence there is much reason to fear continuous litigation to establish or disprove 
claims to a right of occupancy. When under the provisions of this bill a record 
of rights is established, disputes will be impossible. But in the long interval before 
that can be accomplished, we must seek by some addition to the section to meet the 
difficulty, and the only way which presents itself to the Lieutenant-Governor's mind 
is the adoption of the principle that the fact of residence or actual occupation which * 
can be readily ascertained, should afford a rebuttable, presumption that the raiyat 
is entitled to be classed as a settled raiyat. If the presumption be unfounded, the 
zemindar can readily rebut it, for all the materials of proof are in his office or sherisfa. 
No one can doubt that in the vast majority of cases the .presumption will not be 
rebuttable, and that the zemindars will not question it ; and thus an enquiry into 
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exceptional cases will alone be needed to secure to the country at large the peace and 
contenment which must attend on the well-defined status of the bulk of the agricultural 
population. On the other hand, an enquiry into the status of all resident cultivators will 
last a generation and will lead to unrest, if not litigation, which should be avoided. — 

( No. 72 T.—R. of the 27th September 1883.) 

This provision is, however, revolutionary. Hitherto it has been always held that 
it is for the raiyat to prove that he has acquired an occupancy 
Presumption. right ; the presumption now lays down that the zemindar is 

to prove that he is not an occupancy- raiyat. The presump- 
tion, however, is rebuttable. •Observe, too, that it applies with reference to some 
particular land. Suppose tlie question arises with respect to a particular plot of 
ground, and the holder proves that he holds it as a raiyat, the presumption will arise 
that he has acquired a right of occupancy with reference to that particular plot. The 
zemindar may rebut it ; and then the raiyat may fall back upon sub -section (2) and 
prove that, though he did not hold that particular plot of land for twelve years, he has 
held other lands for that period. 

21 . (i) Every person who is a settled raiyat of a village 

within the meaning of the last foregoing section 
Settled raiyats to shall have a right of occupancy in all land for 
JShts. the time being held by him as a raiyat in that 

village. 

(2) Every person who, being a settled raiyat of a village 
within the meaning of the last foregoing section, held land as a 
raiyat in that village at any time between the second day of 
March, 1883, and the commencement of this Act, shall be 
deemed to have acquired a right of occupancy in that land under 
the law then in force j but nothing in this sub-section shall affect 
any decree or order passed by a Court before the commence- 
ment of this Act. . 

Sub-SSetion 1 ; — “ One of the privileges of the khudkasht raiyat was to hold fresh 
land in the same village on the same tenure as the old ; and as, in those times there was 
a larger margin of waste in all villages, the resident cultivator had the fresh land at 
his door. There is now but little margin of waste in any village of the settled districts, 
and therefore the raiyat if he wants to add to his holding, cannot always succeed in 
doing so. That he should, however, if successful in his quest, (and he can only succeed 
with the consent of his jandlord) hold such additional land in the same estate, by the 
same title as his original holding, is only a rational development of an old customary 
law of the country to suit the modern wants.'* (Bcng. Govt. No. 972 T — R., of the 27th 
September 1883.) 

The force of this Sub-section has been amplified#by sub-section (5) of section 2o. 
A settled raiyat acquires a plot of ground in 1884 ; by this sub-section he acquires a 

*5 
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right of occupancy in it. In 1885 he surrenders all his land except the plot he acquired 
in 1884 ; under sub-section (5) of section 20 he continues to be a settled raiyat for that 
plot. IniBBbhe acquires another piece of land under the landlord, and under this 
sub'scction he again acquires a right of occupancy in it. 

This sub-section will have a retrospective effect between March 1883 to irt 
November 1885 under the following’ sub-section. It supersedes the decision of Amar- 
chand Bukshec Pyckar, 22 W. R., 228, which laid down that land held as one tenure 
is either subject to a right of occupancy as a whole, or it is not subject to any right of 
occupancy as to any part of it ; if within twelve years the tenant has been allowed to 
lake possession of fresh lands, and such addition was iiftehded to create a fresh tenure, 
a right of occupancy has not been acquired as regards tne whole, although a portion 
has been held for more than twelve years. The use of the word “ village^^ in this 
section shows that no right of occupancy can be acquired under the Act in towns and 
suburban lands, and it has been held that there is no authority for the proposition 
that there may be rights of occupancy in suburban lands let for purposes of building, 
though these rights may not be cognizable under a law intended only for agricultural 
landicvrdsand teaants.’^_(Rak]ialdas Addi r. Dinomayi Dcbi, I. L. R., 16 Cal., 652). 
A raiyat who has a right of occupanc}' has the same right in land iiccreted to his jote 
as he has in his joie , — Ciaur Mari v. Bhola Kaibaiito, 1 . L. R., 21 C«al., 233. 

Sub-section 2;-- This section lias a retrospective operation and should be read with 
s. 17S post, “ The first part of the sectitm deals with the case of lands held by a settled 
raiyat at or after the date from which the Act speaks, that is to say, iRe date at which 
' it came into operation, and it declares that sucli holding shall give a right of occupancy. 
Sub-sec. 2 deals with the case of lands held by a settled raiyat at an early period, 
namely, between the 2nd of March 1883 and the commencement of the Act, and it says 
that such holding shall be deemed to have given, a right of occupaixry. This sub-scction 
is therefore in express tenns retrospective.’’ Per Wilson, J. (Pigot, O’ Kinealy and Ghose 
JJ., concuiring). Fupsce Singh v. Ram Sarun, I.L.R., 15 Cal. 37b; sec also Jogessur 
Dass V, Aisani, I.L.R,, 14 Cal. 533 ; followed in Parbati churan v, Kamaruddin, I.L.R. 
14 Cal 556 note. • 

The 2nd of March 1883 the dale on which the nijotion was made in the Legis- 
lative Council for leave to introduce The liengal Tenancy Bill. 


22. (i) When the immediate landlord of an occupancy- 
, holding is a proprietor or permanent tenure- 

lioJ'S I’®'*’'- »"'j ‘>’6 .entire ,interest.s of the land- 

right by landlord. lord and the raiyat in the holding become 
united in the same person by transfer, suc- 
cession or otherwise, the occupancy. right shall cease to exist ; 
but nothing in this ^b-section shall prejudicially affect the 
rights of any third person. 
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(2^) If the occupancy-right in land is transferred to a per- 
son jointly interested in the land as proprietor or permanent 
tenure-holder, it shall cease to exist ; but nothing in this sub- 
section shall prejudicially affect the rights of any third person. 

(3) A person holding land as an ijaradar or farmer of 
rents shall not, while so holding, acquire a right of occupancy 
in any land comprised in his ijara or farm. 

Explanation. — A person having a right of occupancy in 
land does not lose it by subsequently becoming jointly interested 
in the land as proprietor or permanent tenure-holder, or by 
subsequently holding the land in ijara or farm. 

Sub-sections (1) and (2 ):— t hesc sub-sections introduce the rule of merger : 

We have in s. 22 recast ss. 28 and 29 of the Bill No. II so as* to carry out more 
precisely the intention with which they were framed, and we have inserted a sub- 
section (2) providing that if the occupancy right in land is transferred to a person 
jointly interested in the land as proprietor or permanent tenure-holder, it shall cease 
to exist.”— (S. C. B. III.) 

The original provisions about merger as proposed in the Rent Commission Bill 
may throw some light upon the subject. They are as follows ; — 

43. (rj.) When by purchase at a private or public sale, by gift, succession, or 

will, the proprietor of an estate becomes the owner of a tenure 

Nemo potest case domi . 1 ^ 1 1 n t 1 

onset tenen*. *^1 such estate, such tenure shall, unless such proprietor can 

show that he had a contrary intention, be presumed to be 
merged in tlic proprietary interest and to be extinguished by the fact of the same 
person being owner of the estate and the tenure, subject, however, to the following 
conditions 

(1) Such person must he owner of the estate and the tenure in the same right 

and at the same tinio, — Kent, Vol. IV, p. io8 ; Woodfall, 281. 

(2) riic presumption shall not arise in the case of a minor until he becomes of 

full age, or in the case of a pcrsofi of unsound mind until he becomes of 
sound mind. — Kent, Vol. IV, p. 112. 

(3) Such merger shall not operate to the prejudice of any person having a 

lien upon sucli tenure or any undcr-lenure-holder or* raiyat. — Kent, 
Vol. IV, pp, 110 and 111 ; 13B. L. R., 198. 

(4) Subject to the provisions of the law for the time being in force relating 

to sales of land for arrears of Government revenue, and subject to the 
provisions of this Act as to sales for arrears of rent without, or in exe- 
cution of, a decree, such proprietor shall have the same rights and be 
subject to the same liabilities which the previous holder of such tenure 
had or was subject to, in respect of those persons between whom and 
such tenure-holder the relation of landlord and tenant existed — 8 and 
9 Vic., cap. 106, section 9 : 
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provided that when, in the case of two or more persons being coparceners, one or more, 
but not all, of such persons become the owners of a tenure^ in such estate, no merger 

shall take place. • " 

'*(^0 Upon the expiry of three months from the date when such person so be- 
came owner of the estate and the tenure, such contrarj' intention may be proved in the 
following manner and not other\/ise ; that is to say, by the production of a deed de- 
claratory of such intention and duly registered within such period of three months, and 
by proof that a copy of such deed was published in the manner provided in sub- 
clauses (4)and (5) of clause (a) of section 203, for the notification therein mentioned. 

‘*44. The provisions of section 43, so far as they are applicable, shall apply, 
mutatis mutandis^ to a tenure- holder acquiring an under tenure of the first degree; to 
an under- tenure-holder of the first degree acquiring an under-tenure of the second 
degree; and so on in order; and also to a proprietor, tenure-holder or under-tenure- 
holder acquiring an occupancy-holding, the rent of which was previously payable 
directl3rto such proprietor, tenure-holder, or under-tenure-holder. 

45. It is hereby declared to be, and to have always been, the law in the 
territories under the administration of the Lieutenant Governor of Bengal that, when 
the Secretary of State for India in Council acquires an estate by purchase or otherwise, 
the proprietary interest in the land included in such estate is merged in the para- 
mount title of such Secretary of State, and extinguished by the fact\)f sucli proprietary 
interest and such paramount title meeting in the same person. The third and fourth 
conditions mentioned in clause (a) of section 43 shall apply to every such estate 
acquired by the Secretary of State for India in Council. Nothing tonT;ained in this 
section shall be construed to interfere with the operation in any such estate of Act VIII 
of 1879 passed by the Lieutenant-Governor of Bengal in Council, or of any Act for 
the time being in force for the recovery of public demands. 

Ilhistrations, 

An estate named Sultanpur is purchased by the Collector of Burdwan on behalf 
of the Secretary of State tor India in Council at a sale for arrears of land revenue. A, 
B, and C are raiyats holding land included in this estate, and before the sale tliey 
paid certain annual sums as rent direct to the proprietor of Sultanpur. After the 
sale they are liable to pay the same annual sums to the Secretary of State for India in 
Council, and such sums are so payable not as rent, but as land revenue/* 

The section as it now stands was recast after several changes in the successive 
Bills. The effect of the provisions in this sections may be summed up as follows - 

1. If the immediate landlord, being the sole proprietor or the sole permanent 
tenure-holder acquires a right of occupancy by transfer, succession or otherwise, a 
merger takes place and the occupancy right is extinguished. 

2. If the immediate landlord, being [a fractional proprietor or permanent 
tenure-holder, acquires a right of occupancy by ti'ansfcr^ a merger takes place, and 
Ihc occupancy right is extinguished. 
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3. If the immediate landlord, being a fractional proprietor or permanent 
tenure-holder, acquires an occupancy right by succession or otherwise than transfer^ 
there is no merger, and Ae occupancy right lives. 

4. If an occupancy-raiyat acquires the entire interest of the immediate landlord 
or permanent tenure-holder, there is a merger and the occupancy right is extinguished* 

5. If an occupancy-raiyat acquires only a share of the immediate landlord's 
interest, he being neither a proprietor nor permanent tenure-holder, no merger takes 
place, and the right of occupancy lives. 

6. if the superior and inferior interests unite together, when the superior interest 
is that of a person who is not a permanent tenure-holder, or who is a farmer or ijaradar, 
no merger takes place, and tl^e two rights live distinctly apart from each other, no 
matter how the union took place. 

7. During the term of an ijara or fStm, the raiyati right, whether an inchoate 
occupancy right or a complete right of occupancy, remains in abeyance. 

Sub-sections (1) and (2): — Merger. The words "‘rights of any third person" mean 
rights which are valid ; so a landlord purchasing the holding 
tMra*pcrson.^"^ ^ raiyat in execution of a decree for arrears of rent is 

entitled to take khas possession by ejecting an undcr-raiyat 
whose lease is not created by a registered instrument as provided in s. 85 ; the rights 
under such an under-raiyati lease are not protected by sub-sec. i — Rajah Peary 
Mohun V. Badul Chandra, 5 C. W. N. 310 ; I.L.R., 28 Cal. 207. The * third person * 
includes every person interested other than the transferrer and the transferee :--Sita- 
nath V. Pelaram, 21 Cal. 869. 

A right of occupancy must be acquired against somebody and if a raiyat is in posses- 
sion of the land in a double capacity both, as a raiyat 
acqSired“by?anXrj7 ^ ^ malik, it IS almost impossible to conceive how he 

can under these circumstances acquire a right of occupancy 
aginst himself. — Lai Bahadur r. Solano, I. L. R. 10 Cal. 45; 12 C. L. R. 559. 
The right of occupancy is a right given to a raiyat continuing only so long as the 
raiyat pays rent for the land he holds, and though it cannot be affected by a wrong- 
ful eviction, still when the zemindar acquires the Itind by purchase and takes possession, 
even in the benami name of a third party, seeing that he cannot pay rent to himself, 
the right is gone and cannot subsequently be revived Radha Govind v. Rakha! Das, 

I. L. R., 12 Cal. 82. 

# 

A tenant, who had commenced, to occupy his holding on the 13th April 1871, 
acquired by purchase in the year 1878 a fractional share of 
the proprietary interest, and continued to occupy the holding 
as raiyat till the 13th May 1885, when he was dispossessed. On the 30th March 1886, 
he instituted a suit to recover possession, alleging that he had acquired a right of occu«<» 
pancy. It was contended that, owing to the purchase of the share of the proprietary 
interest he could not have acquired such right : heUU that under Bengal Act VIII of 
1869 there was nothing to prevent such right being acquired by the plaintiff if after 
his purchase he continued to hold the land as a raiyat, and if the relation of landlord 


By aco-8harer landlord. 
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fiind tenant existed between himself on the one hand and the proprietors on the other, 
and if the period for which he sO held extended for twelve years from the date of the 
commencement of his holding,— Gur Buksh Roy alias Gur liuksh Sing v. Jeolal Roy, 
L L, R., i6 Cal., 127. The acquisition of an occupancy right by a proprietor does 
not> under sub-section (2) of s. 22 of the Bengal Tenancy Act, affect the right of a 
co-sharer landlord to receive his share of the rent of the tenancy.. The ''third 
person mentioned in that sub-section includes every person interested other than the 
transferrer and transferee. — (Sitanath Panda v, Pelaram Tripati, I.L.R., 21 Cal., 869. 
There is no law in this country which prevents one of several co- proprietors hold- 
ing the status of a tenant under the other co-proprietors of land which appertains to 
the common estate, and when a co-sharer landlord purchases an occupancy holding, 
the holding does not cease to exist, but the occupancy right and the holding continues 
divested of the right of occupancy whidti attached to it, — Jawadul Huq v. Ram Das 
Shaha, i C. W.N. 166. I. L. R., 24 Cal. 143, In the same way, the, effect of a pur- 
chase of an entire occupancy holding by the landlords is not necessarily to put can 
end to the holding but to divest it in their hands of the right of occupancy, if any, 
which is attached to it. — Meajan v. Minnat Ali, I. I-. R., 24 Cal. 521. When the 

landlord sells the occupancy holding in execution of a decree 
a decree iwrenr'' uiotiey and purchases it himself, it cannot be said that 

the holding without the right of occupancy continues to 
exist, so as to entitle the landlord to put the holding again to sale in execution of a 
decree for arreiiis of rent,-— Ram Saran v, Mahomed, 3 C. W. N. 62. Although 

under the provisions of this section an occupai’iCy right may be 
when scverablc -from the tenancy right, it is only severable in cases 

to which this section applies and not in all cases. In the 
case of a non -transferable occupancy holding, the holding cannot be sold without the 
right of occupancy so as to give the transferee a right to retain possession thereof, 
BO where at the instance of some of several joint-landlords a non -transferable occupan- 
cy holding was sold and purchased by tliem and the holding was in their possession 
the tenant having left the land : Held the other co-sharers were entitled to get a 
decree for joint possession. — Girish Chandra Kcdar Chandra, 4 C. W, N. 569: L 
L. R., 27 Cal. 473. See also Delbas Sardar v, Husan Ali, I. L. R., 26 Cal. 553 

A raiyati interest in respect of the whole of the land com- 

Raiyat's pnrriiase of • j • i i * i- 

a fractional shar^ of prised 111 the holding IS not extinguished by the raiyat^s 

purchase of a fractional share of the zemindari*:— Our Buksh v. 
Jcolal, I.L.R., 16 Cal , 127 ; sec also Jardine Skinner & Co. v. Sarat Soundari, 5 I. A. 
164 : 3 C. L. R,, 140, 

Sttb'SSCtlOH 3 : 'A person held raiyati lands alternately as cultivator and ticca 
lessee or farmer continuously fora period of about fifty years. In special appeal it 
was urged that when the defendant took the lease, his possession as cultivator merged 
in that of the higher title, and that, though he had cultivated the lands for brokcji 
periods, yet that would give him no right of occupancy, as he h.id not held the lands 
continuously as a cultivator for a period of twelve yeais. " VVe think, ” says Loch, j.. 
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in this case, '' the doctrine of merger does not apply to this case, for the defendant, 
notwithstanding the leases, continued to hold the lands, as he always had done pre- 
viously, viz., as a cultivator. We do not mean to say that the defendant as lessee 
could confirm his own right of occupancy. But wc think that, during the period of 
the lease, the power of eviction as regards him was in suspense, and when the lease 
expired, he was still, as he had always been, the actual cultivator." Alnslie, J., 
observes: “ The lands in the present case are raiyati lands. They were subject to 
the accrual of some right in the raiyat other than that derived from express grant by 
his landlord , and it seems to me that such rights do not merge in the ticca leases 
taken from the zemindar. It fyis been nowhere proved that in the intervals between 
the ticca leases, the defendaqt entered into possession under new arrangement with 
the zemindar. He appears to have continued in possession as a matter of course, and 
on the expiry of each ticca lease to have f^sumed without any question the position 
he was holding at. the commencement. No doubt the defendant as farmer could not, 
by his own neglect to exercise the powers of the landlord, create for himself any title 
as raiyat against the zemindar. But on the other hand he lost no title or interest 
that he had as a raiyat. If his raiyati interest be taken as suspended during the whole 
period of the existence of the l(5ases, we still find that he has been holding for 
period of 21 years, and that in the whole term of 47 years, commencing in 1231 P'. S., 
his occupation has never been interrupted by tbe holding of any other raiyat (Mo- 
koondi Lai Dobe I^, G. Crowdy, 17 W. R., 274.) In Thomas Savi v, Panchanan 
Roy and others, 25 W, R,, 503, the lower Courts found as a fact that the defendant’s 
tenancy commdhccd in 1269, and that from 1272 to 1278 he was assignee of the land- 
lord’s interest under an ijara le;isc for six’years. At the end of 1278 he did not 
quietly surrender the leased property as stipulated, and consequently a notice to quit 
was served upon him in 1279. The Court (Ainslie and Birch, JJ.) observed; ‘‘It 
seems to us that the defendant must be taken to have been holding over as farmer for 
this last year, so that he was in fact assignee of the landlord’s interest up to the end of 
Assin 1279. was therefore the person who had the power to terminate the 

raiyat holding by virtue of which he now claims, and so long as he remained as 
middleman, the landlord could not come in to .deal directly with the raiyats. It is 
through his own forbearance that the present claim has grown up, and there can be 
no equity in allowing him to stand by idle in order to create a right in himself adverse 
to his landlord whose interest he as farmer was bound to protect. Granting that a 
raiyati interest may consist with a farming title, I think it must be held that the 
co-existing raiyati interest is the same in extent and quality at the end as at the 
beginning of the lease of the farm. Whatever may be the case as to other tenants 
as against the farmer himself, the lessor has a clear right to have compensation for 
any change to his prejudice caused by him (the farmer), and this not merely by way 
of damges, but by having the property restored to its original estate where this is 
practicable. Thus if the defendant had no right of occupancy at the commencement 
of his farming lease, he cannot have acquired one during its currency. This view 
of the law was taken by Mr, Justice Loch and myself in the case of Mookundilal 
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Dobc V. Crowdy, 8 B. L. R., App. 95. This view may lead to some difficult questions, 
but their solution is unnecessary in the present case, for it is only by continuing the 
raiyati interest to the very last day on which the farming title continued to exist that 
an occupation of twelve years is made out. Baboo Mohini Mohan Roy contended 
that under section 6, Act VIII of 1869 (B. C.), the right of occupancy is not limited 
by any proviso, save that mentioned in section 7, but that it comes into effect abso- 
lutely the moment 12 years’ continuous possession as a raiyat has been completed. 
But then the question is, what is meant by occupation as a raiyat? I, in effect, held 
in the case cited, and still hold, that it means an occupation which, though subordinate, 
is in a sense adverse to the landl o rd so far as it qualified his power of dealing with 
the land at will. Where there is practically no rcsy*aint of the landlord’s will, in 
consequence of the will and the restraining power being in the same person, there 
*can be no opposition ^in the qualified ’sense intended above) to the landlord such 
as is inherent in the holding of a raiyat ,* and while this state of things lasts, the 
raiyati right is so far in abeyance that it cannot undergo any change in its character.” 
See Lai Bahadur v. E. Solano, I. L. R., 10 Cal. 45; 12 C. L. R., 559; Jardine 
Skinner 8c Co, v. Sarat Sundari Debi, 3 C. L. R., 140 ; Rai Kamal Dasi Laidlcy, 
L L. R., 4 Cal. 957. Sub-sections i and 2 clearly Jay down that a person interested 
as proprietor and permanent tenure-holder, whether jointly or singly shall lose his occu- 
pancy right in land cultivated by him. The difference between the provisions of sub-sec. 2 
and those of sub-sec. 3 is deliberate and intentional. — Mayseyk v, Bhagabati, I.L.R., 18 
Cal, 121. Both under the former and the present law, a person jointly interested in land 
as ijaradar does not thereby lose his occupancy rights, and a fortiori i\\s entire rights 
as a tenant, in land held and cultivated by him as a raiyat — Mayseyk v. Bhagabati, 
I. L. R., t8 Cal. 12 1 ,' also see Gurbuksh jeo Lai, I, L. R., 16 Cal, 127. 

/ ncidents of Occupancy Right, 

23. When a raiyat has a right of occupancy in respect 

Rights of raiyat in ^16 may use the land in any 

respect of use of manner which does not materially impair the 
value of the land or render it unfit for the 
purpose of the tenancy ; but shall not be entitled to cut down 
trees in contravention of any local custom. 

This section must be read with s. 178 (3)*(^) which prescribes that nothing in any 
contract between the landlord and the tenant, after the passing of this Act, shall 
take away, or limit the right of an occupancy- raiyat to use land as provided by this 
section and with s, 155. 

Us© the land: — The statutory right of occupancy under Act VIII of i86q (B. C.) 

, cannot be extended so as to make it include complete domi- 

What the occupancy- . 11*.. ^ 

raiyat cannot do. nion over the land, subject only to the payment of a rent 

liable to enhancement. The landlord is still entitled to insist 

that the land shall be used for the purposes for which it was granted ; and although 
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the Court in such cases will be disposed to placq^ liberal interpretation on the rights 
of the tenant, it will not sanction a complete change in the mode of enjoyment, — 
(Baboo Lai Sahu v. Deonarain Sing, 2 C. L. R., 294; I. L. R., 3 Cal., 781.) 

This case was distinguished in Prosunno Kumar Chatterji v. Jagunnath Bysak, 
10 C. L. R,, 25, where the land, with the consent of the 
What he can do. zemindar having ceased to be agricultural, and the tenant 

having since built a homestead or used part of it for tanks or 
gardens, the nature of the tenure was held not thereby changed, not the tenant there- 
by deprived of any right of occupancy which he might have acquired, “ It is true/’ 
observes the Court, ** that the ruling in the case of Lai Sahoo v. Deonarain Singh, 
I. L. R., 3 Cal,, 781, seems rather opposed to this view; but the latter case is very 
distinguishable from the present in this respect — that there the land was still in % 
state of agriculture ; and what the Court held was, that the tenant had no right, 
without the landlord's consent, to alter the agricultural nature and use of the land. 
But here the use apparently has already been changed. A large portion at least 
of the land is no longe^r agricultural, but used for the tanks and gardens. In such 
a case it would seem that the rule laid down by Mr. Justice Ainslie iiv6 W. R., Act 
X, would not apply, and that the building of a pucca house upon land wjiich has 
ceased to be agricultural, could only have the effect of improving the value of the 
property and giving the landlord a better security for his rent.’' Where a tenant 
has been guilty of a breach of duly in the use of his land, such as making a tank in 
it, building on it improperly, or changing the character of^the cultivation, such con- 
duct does not necessarily operate as a forfeiture, so as to render the tenant liable to 
ejectment. The tenant of an agricultural holding planted his jote with mango treeg 
to the knowledge but without the consent of his landlord, thus changing the character 
of the land. More than three years afterwards the landlord sued for a mandatory 
injunction to have the mango trees removed. Held, that having stood by for more 
than three years and allowed the tenant to spend his labour and capital upon the 
land without taking any action in the matter, the landlord was not entitled to a man- 
datory injunction— Noyna Misser v, Rupanand, I. L. R., 9 Cal., 609 ; 12 C. L. R., 
300 ; see also Kedarnath Nag v, Khetra Pal^ I. L. R.,*6 Cal., 34 ; 6 C. L. R., 569. 
No tenant taking land is entitled, without some specific agreement on the subject, 
to change the nature of the land, or to make any permanent alteration in the state of the 
landlord’s property. If a person wishes to lease lands for the purpose of* making bricks, 
that should be the subject of a special agreement between the parties in the^same way as 
when parties take lands for building purposes — (Anund Coomar Mookerji v, Bissonath 
Banerji, 17 W.R., 416). So in a suit for a perpetual injunction against the principal de- 
fendknts to stop the business of brick-making carried on by them on lands which they had 
taken under temporary leases from their co-defendants, who were holders of small Jotes 
within the plaintiff’s zemindari and to recover damages for alleged injury done to the 
lands, where the evidence showed such a continued use of the land for 75 3^rs 
for the purpose of brick- making as raised a strong presumptionr of acquiescence on 
the part of the landlord, and that, so far froln injuring the land, the defendants had 
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placed it in a better condition than it had been in previously. Held that no case 
had been made out for the issue of an injunction — (Mr. Peter Nicholl Farini Churn 
Bose, 23 W. R., 298; see 2 W. R., 157; 6 W. R., Act X, 40; 8 B, L, R., 
242, App. 70; II B. L. R., App. 41: N. W. P., H. C. Rep. F. B. iu> 125). 
A raiyat . with a right of occupancy may build a pucca house on his land, or do 
what he likes with the land, so long as he does not injure it, to the detriment of the 
landlord — (Nyamootullah Ostagur v. Gobind Cburan Dutt, 6 W. R. Act X, 40). 

Materiall7 impair the value of the land See Chapter ix * improvements/ 

fost. Section 76 gives what are * improvements.*’ instead of being deterioration * and 
section 77 provides that a raiyat at fixed rates and an ocmpancy raiyat may make 
those improvements, such improvements include construcli(»n of wells, tanks and other 
yorks of irrigation and storage, thus superseding Tarini Churn v, Debnarain, 8 B. 
L. R., App. 69 ; Koofijo Bihari v. Sheta Baluk, i Agra F. B. 119 ; Jewa J^ani v, 
Fulleh Sing, i Agra ¥, B. 125 ; Sheo Chiirun v, Risanta Sing, 3 All. HRLep, 282 ; they 
also include the erection of a suitable dwelling house with ouUolHces thus superseding 
partially Shiv Das v. 8 B. L. R. 2^2 ; 15 W. R.^360 ; Juggut Chundcr v, 

Eshan Chundcr, 2 W. R. 220; Prosunno Kumari r. Sheik Rutton, I. L. R., 3 Cal., 
696 ; Babu I^l Sahoo v. Dconarain, I.L.R., 3 Cal., 787 ; 2 C. L. R. 295, and adopting- 
Nyamutollah V, Gobind Chunder, 6 W. R. (Act X) 40 ; Beni Madhub r. Joykishna, 
7 B. L. R. 152 ; 12 W. R. 495 ; Brojonath v. Stewart, 8 B. I>. R. App. 51 ; Durga 
Pershad v. Brindabun, 7 B. L. R. 159, * unfit for the pui poses of tcf\ancy ’ — e, for the 
purpose of agTicuIture. Th(;iinpn>vcments do not iutlude excavating earth for making 
bricks — (Kadambini v. Nobin Chundcr, 2 W. R. 157 ; Anand Kumar v. Bissonath, 
^7 W, R. 416. But sec Peter Nicholl v. Tarini Churun, \V. R. 2y8). 

Not OUtitlodtO cut down trses, etCI — Tiic burden cf proof lies on the land- 
lord to establish a custom prolvibiling the^ cutting down of trees by mi occup.ancy 
tenant and not on the tenant to establish the contrary : — Nafar 
Onus of I roof. Chandra r. Ram Lai, I.L.R., 22 Cal. 742 ; Nafar Chandra v. 

Hazari Nath, 22 Cal. 74C, note ; Giriza Nath v. rvlia Ulla, LL.R., 22 Cal. 744, 

note ; Samsar v. Lochin Das, 23 Cal. 853, but it was held in the case of Pyari Lai Pal v. 
Narayan Mandal, I.L.R., 22 Cal. 746, n5tc, that the onus is upon the tenant to prove a cus- 
'tom to cut down a mango tree. Under the English law, “ the prv)perly in trees is vested in 
the owner of the inheritance of the land up jii wliich they grow.” The landlord, however, is 
entitled to the trees which are likely to grow into timber, whilst the property in bushes 
is in the tenai^.— WoodfalFs Landlord and Tenant p. 658. The windfalls of sound timber 
trees belong to the landlord, but windfalls of trees which are not timber, and of 
damaged timber trees, belong to the tenant.— 659* By the term timhev is meant 
properly such trees only as are fit to be used in building and repairing houses, *but 
even these must be not less than six inches in diameter or two feet in girth to be con- 
sidered as timber : ”—Whitty Lord Dillon [1869], 2 F. & F., 67. Under the old 
law in India a zemindar had a right to the trees grown in his land by the tenant, who, 
though he may enjoy the benefit of the growing timber, has no power to cut the trees 
down. The zemindar may sue to have his title in the growing trees declared— (Sheik 
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Abdool Rahaman v. Dataram Bashee, Sp. W. R., 367); so in I. L. R., 2 All., 8 g( 5 , 
rt has been held that trees accede to the soil, and pass to the landholder with the land 
on the termination of .a tenancy, and unless the tenant tises, during the term of his 
tenancy, his privilege, where he has it, of removing the trees, he cannot do so after- 
wards ; he would then be deemed a trespasser.— Compare also Chatoorbhuj Tcwari 
Syud Villaet Ali Khan, Sp. W. R. 223 ; Musst. Ameerun v, Musst. Sunjeda, ii W.R., 
226. The Bengal Tenancy Act makes no specific provision regarding the right to the 
trees growing on the holding of a raiyat ; such right is dependent on custom, though 
the tenant would appear to have ordinarily a right to enjoy all the produce. Under 
section 23 he is debarred from chitting them down, without the consent of the landlord, 
in contravention of any local custom. This evidently means that he may do so unless 
there is a custum to the contrary. The Calcutta Migh Court has drawn a distinction 
between the right of merely cutting down the trees and that of appropriating them' 
after they have Upen felled. The onus of establishing that there is a custom against 
the tenant with occupancy rights cutting down the trees is on the landlord, but the 
burden of showing that the raiyat has a right to appropriate them after they have been 
felled is on him.— Nafar Chandra Pal Chovvdhuri v» Ramlal Pat I. L. R., 22 Cal., 742. 
On his failure to establish such a custom, he is liable for damages. But this liability 
may again be limited by custom. For example, the zemindar may, by a custom of 
the zemindafi, only be entitled to receive a certain proportion of the value of the 
trees cut down by the raiyals without his consent. — Nafar Pal Chowdhuri v. Hazari, 
I. L. R., 22 Cal. The onus of proving such a custom would also be on the raiyat. Where 
it iscustomar/for raiyafs on occasions of cremations or village feasts to cut down and 
appropriate valueless or trees growing on their holdings, simply with thepermis- 

sion of the headman, without any payment and without the consent of the landlord, no 
actipn for damage could be maintained ; -Sansar Khan v, Lochin Das, I.L.R., 23 Cal. 
834. Certain occupancy raiyats were, by the custom of the zemindari, entitled, after 
obtaining the permission of the village hariia, to cut down and appropriate agachha 
trees for fuel. No payment was ever made for such permission. The raiyats cut down 
and appropriated some agachha trees grown upon the lands after they had entered into 
possession. In a suit for damages it held th^t, even if permission to cut the trees 
had not been given, the zemindar had in no way suITered damage, and had no cause 
of action, and that the onus of proving the custom of the zemindari was on the 
zemindar \--lbid. A tamarind tree is not an agachhd or shrub — Nilmani Maitra v. 
Mathura Nath Joardar, 4 C.W.N., clix. But where a lease was granted for the express 
purpose of clearing jungle land and bringing it under cultivation, and there was no 
reservation in the lease of the right in the trees the lessee had the right to 
appropriate them, when cut Man Mohini v. Raghunath Misra, I.L.R., 23 Cal. 
Where the tenant has a perpetual lease at a fixed rent and the lessor is entitled to a 
quit-rent and has reserved no reversionary interest in the land or the trees, the owner 
ship in the treSs belongs to the lessees : — Sarada Sundari v. Gonesh Sheik, 10 W. R.^ 
419. The latest decision on the point, however, is that of Goluk Rana v. Nobo Sundarf 
Dasi, 21 W. R., 344, The lease in this case wa« a pesheushi sunnud, or grant at a qtiH 
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rent, of one and a half bneghas of “ kunabastoo" anA waste jungle land ; and after 
specification of boundaries, the deed goes on to recite : Within these limits I have ^ven 
to you to cultivate as a jotc this land ; having brought it into cultivation at your own 
cost, you shall yearly pay me the fixed axmwaX peshcushi jtimma of Rs. 2-8. Having r 
paid rent into my zemindari kutcheri, you, your sons, and your sons’ sons and 
descendants in succession shall continue to hold the land defined above. The peshcushi 
jumma shall never be changed. Therefore I give you this peshcushi sunnud. Birch 
J., observed : “ There is nothing peculiar in this country about the form of this lease. 
It corresponds to the ‘ emphytensis ’ of the civil law, which was an assignable 
inherliable right in a certain tract of land capable of yielding fruits by virtue of which, 
and in return for the payment of a yearly quit rent, the holder .during the continuance 
of 4 iis right possessed absolutely the entire use and also the fruits thereof. The reasons 
for granting these perpetual leases are thus assigned by Domat, and I have no doubt 
that the s.ame reasons actuated proprietors in this country who had trapts of waste land 
to dispose of and led them to confer grants of a corresponding nature at a low rent. 

‘ Section 544. — For since the owners of barren lands could not easily find tenants for 
them, a way was invented to give in perpetuity such kind of lands on condition that 
the grantee should cultivate, plant, and otherwise improve them as the word emphy- 
iensis signifies. By this agreement the proprietor finds on his part his account by 
as.sunng to himself a certain and perpetual rent, and' the perpetual tenant finds like- 
wi.se his laying out his labour and industry to change the face of the ground 
and to make it fruitful. ’ He goes on to say (section 549) ‘that by giving the 
land and the reserving the rent, there is, as it were, a partition* of the right.s 
of property between the owner of the land .and the perpetual tenant. For the 
owner who grants the perpetual lease remains master in so far as to enjoy 
the rent which he has reserved as the fruit of his own proper lands by which he 
retains the chief right of propertj', which is that of enjoying the thing as owner of it 
together with the other rights which he has reserved to himself. And the perpetual 
tenant on his [xart acquires the right of transmitting the estate to his successors for 
ever, of selling it, giving it away, alienating it with the burdens of the rights which the 
lessor of the rights has reserved to l^imself. as also aright to plant, to built, and to 
make what other changes he shall think proper for improving the estate, which are 
so many rights of property, ’ The relations existing between the plaintiff and the 
defendant in the case before us appear to me accurately defined in the last section 
quoted. At the time the grant under consideration was made the land was waste and 
jungle. No rights were reserved. To enable the grantee to cultivate he first had 
to cqt down and root out the original jungle, and he was free to plant trees, or sow 
crops as he thought fit. So long . as he obtained his rent, the grantor could not inter- 
fere wth him. There being an express grant, the question of custom need not be 
cOTsidered. I can find only one case in which the point before us has been raised * 
Jhe report of that case, W. R., 1864, p. 367. is so meagre that it is ofno importanc^ 
to us : what the nature of the raiyats’ lease was in that case is not stated, and it has 
not been cited as an authority, ft may be the custom in some parts of the country 
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that is between the zemindar and ordinary raiyats, holding under terminable leases, 
the right to growing trees is with the zemindar ; with that question we have nothing 
to do. We have simply to decide whether the plaintifl-talukdar is the owner of the 
jrees, the subject of this suit. In my opinion such a claim is untenable. The zemindar 
has, under such circumstances as are disclosed in this case, no more right to 
the trejps planted by the defendants then he has to the crops sown by him. 
But as already pointed out in the case of raiyats with only rights of occupancy, accord- 
ing to the decision in Nafar Chandra Pal Chowdhuri Ramlal Pal, and the long series 
of decisions cited in that case, the trees are the property of the proprietor of the land on 
which they grow, though the tenant has a right to enjoy ail the benefit that the grow- 
ing timbers may afford him (^uring his occupancy, and to cut them down subject to a 
custom to the contrary. But the proprietor’s rights are subject to modification or 
complete extinction by contract and custom. In Nafar Chandra* Ghosh, v. Nand Lai 
Gosvami, I. L. R^, 22 Cal. 751, notes, it was found that by custom of the zemindari, 
the zemindar was entitled to recover only one-fourth share of the value of the trees cut 
down by the raiyats, when the raiyats had had them cut down without his consent or 
permission. In Allahabad it has been held that a zemindar claiming a right to the 
fallen wood of self-sown trees growing on an occupancy holding must prove some 
custom or contract, by which he is entitled to such wood, there being no general rule 
in India to the effect that there is a right in the landlord or a right in the tenant by 
general custom to the fallen wood of self-sown trees, — Nathan v. Kamla Kuar, I. L. 
R., 13 All., 571. 

Bender it unfit for the purpose of the tenancy: — Does the transfer of an 

occupancy right render it unfit for the purpose of the tenancy ? This brings us to the 
question of transferability. 

** Turning now to the incidence attached to the right of occupancy, it will be seen 
that we have made a most important change in regard to 
tra^nsfcrhfs hoMin^^ these incidents — transferability. Instead of legalising 

• it and regulating it by law, we have left if everywhere to 

custom.’’— (S. C. B. III.) 

The ss. 23 — 26 give what the incidents #f an occupancy right are, but they do 
not include transferability or sub-letting. Transferability, however, is not expressly 
prescribed; on the contrary, it is recognized when custom allo>^ it (see ss. 478 (3) 
and 183) ; r.nd sub-letting is legalised by s. 85. The following, however, is a brief 
account of the case-law on the subject of transferability of an occupancy right. 

Transferability of the occupancy right : — The original scheme was to make 

the right transferable, but it has been abandoned on account of the many difficult 
questions that arose out of it. The old Acts [X of 1859, or VIII of 1869 (B. C.)] 
did not define a right of occupancy : They simply provided that the raiyat holding 
for the prescribed period ‘'shall have a right of occupancy in the land, so long as he 
pays the rent.” The right was not expressed to be heritable, but it was provided 
that “ the holding of the father or other person from whom a raiyat inherits shall be 
deemed to be the holding of the raiyat within the meaning of this section.” That 
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provision only referred to the acquisition of the right— (Nim Chand Borua v. Moorari 
Mundle, 8 W. R., 127), and the right when acquired was nowhere declared to be 
heritable; and literal meaning of the terms used would net necessarily include 
an hereditary quality in the right. Moreover the right being one created by statute^! 
although analogous in some respects to the right of the kJindkasht^ its nature cannot 
be ascertained by a reference to the rights of the khudkcisht or to custom. Occupancy 
tenants may of course have customary or other rights in addition, but it is difficult 
to sec how these can assist in determining their riglits as occupancy-raiyats. 
Apparently the strict terms in which the right is bestowed would be satisfied by giving 
the raiyat a personal right neither hereditary nor transferable. Accordingly Sir Barnes 
Igpacock in one case doubted whether a right of occupancy was heritable.- (Ajodhya 
Persad -y. Musst. Emam Bandee. F. B., 7 W. R., 528 B.T..R., Sup. Vol., 725, S. C. 

2 Ind. Jurist, 192, see also Rani Durga Sundari v, Brindavan Chandra Sarkar 2 B. L. 
R., App., 37 ; II W. R., 162.) Sections 20 and 21 of this Act now attempt to define 
a settled raiyat, and s. 26 makes the right expressly heritable. Where a raiyat 
succeeded to the holding of his uncle, who had a right of occupanc)', and was allowed 
by the ;jemindar to continue in the holding for eleven years, it was held that though 
the plaintiff was not strictly entitled to succeed by inheritance, yet he must be taken 
to have succeeded to the holding by the consent of the zemindar and acquired a right 
of occupancy — (Musst. Hakeemunnesa t/. Bhooria, 5 All., 23.) A distant relation of a 
deceased raiyat was under the old law hot entitled to succeed to inheriinnce, when the 
zemindar had, on the death of the raiyat, made arrangements with another raiyat. — 
Jotee Ram Sarma v. Mungloo Sarma, 8 W. R., 60. This decision in fact goes to 
establish what we have stated above that the right when acquired was nowhere men- 
tioned in the old law to be heritable. Section 26 of the new Act, however, settles the 
whole question. The right of occupancy is necessarily acquired by holding upon a 
tenure which is either hereditary and transferable or not ; and at one time it was a 
question whether a right to occupy, and not to be ejected so long as the rent is paid 
is added to the rights already existing, so that it becomes part of the tenure, rfnd 
goes with it, being transferable when the original tenure was so. It has been held 
that the acquistion of an occupancy right would not render a tenure transferable which 
before was not so. It was not the intention of the Legislature, when passing Act 
X of 1859, to alter Jthe nature of a jote and convert a non -transferable jote into 
a transferable bne, merely because a raiyat had held it for twelve years, and thereby 
acquired a right of occupancy. — (Ajodhya Persad Musst. Emam Bandee Begum, 

7 W. R., 528 (F. B.), To the same effect is Rani Doorga Sundari v,* Brindavan Chundra 
Sarkar, 2 B. L. R., App., 37 ; ii W. R., 162.) On the other hand, it has been said that 
a right of occupancy is perpetual, transferable and heritable. (Musst. Taramani Dasi v. 
Bireswar Mazumdar, i W. R, 86; Nunka Roy z/, Mahabir Persad, 3 B. L. R. 

35 ? W. R. 405, This view has been over-ruled in later cases, and the 
right has been decided not to be transferable. A raiyat*s right of occupancy resting 
upon legislation and custom alone is not derived from the general proprietary right 
given to the zemindar by the Legislature, but derogates from and qualities that 
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right. Whatever th# raiyat has, the zemindar has all the rest wni'ch is necessary to 
complete ownership of the land; and, amongst other rights, he must have such a right 
as will enable him to keep possession of the soil in those persons who are entitled to it. 
^^he raiyats have no power to transfer their right to have possession of, and to use the 
soil, for their own benefit — (Bibi Sohodwa v. Smith, 12 B. L. R, 82 ; 20 W. R., 139.) 
In other jeases the transferability appears to have been decided with reference to the 
original nature of the holding. Thus it has been laid down that a khudkasht raiyat with* 
a right of occupancy may transfer if there is a custom authorizing such transfer ; that 
is, if his original holding was transferable, since at the date of this decision there could 
be no custom which would affect the new right of occupancy created by Act X of 1859 — 
(Chandra Kumar Roy v. Kediirmani Dasi 7 W. R., 247; Narendra Narain Chowdry 
V. Ibhan Chtindra Sen, 13 B. L. R., 274.) In several other casts the same test of 
transferability is applied or referred to, namely, the original nature of the tenure — 
Chunder* Roy v, Rainnaraln Bhuttacharjee, i W. R,, 126; Unnopurna Dasi 
V. Ooma Churan Das, 18 W. R., 55 ; Sreeram Bose v. Bissonath Ghose, 3 W. R., 
Act X, 3.) And in most pf the cases in which a right of occupancy was decided not 
to be transferable, the original tenure was not transferable, and Sir Barnes Peacock 
said in the Full Bench case of Ajodha Persad v. Musst. Emam Bandce Begum, 7 

W. R., 528, that it was not intended to alter the nature of 
Qu. stmn settled hv <1 1 m»!I the jote by giving the right of occupancy. It has been now 
ipso facto. decided by a Full Bench of the Higli Court of Calcutta that 

the statutory right of occupancy is not transferable as such. This 
decision is grounded upon tlic personal nature of the right. Thus Chief Justice Couch 
says : '' It is a right to be enjoyed only by the right person who holds or cultivates* 

and pays the rent, and has done so^ for a period of twelve years. And again : 

The urtlinary construction of the words (in section 6) appears to me to be that the 
right is only to be in the person who has occupied tor twelve years, and it was not 
intended to give any riglit of property which could be transferred. The question, as 
I have answered, is solely upon the Act, and independent of the existence of any cus- 
tom ’—(Narendra Narain Roy Chowdry v. Ishan Chandra Sen, 13 B. L. R., 
274 at p, 288 ; 22 W. R., 2 2.) This view is more fully developed in the following 
extract from the judgment of Mr. Justice Phear in the case of Bibi Sohodwa v. Smith, 
20 W. R., 139:^ As the aiithoritics stand, this question seems to be one of some 
nicety, and in coni^lering it there is need to bear in mind that the relations between 
the zemindar and the raiyat are not generally the same as those between the English 
lancllord and tenant. No doubt the zemindar has been made by legislative enactment 
the proprietor of the land which forms his zemindari, and as regards his khamar^ 
neej^jote or seer land, it may be taken that the cultivator of the soil has generally 
no other rights than those which he obtains as a tenant by contract with the zctnmdar, 
but with regard to the raiyati lands which constitute the bulk of his zemindari, it i$ 
much otherwise. Then, while the zemindar is still the proprietor of the land, the 
raiyats of the village, as the combined effect of custom and legislation, have in most, 
if not in all cases some right to cultivate the raiyati land of the village, which is altogether 
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independent of the zemindar, and which, in the ca$e of a rai3%t having a nght of 
occupancy, is a right to occupy and use the soil, quite irrespective of any assent or 
permission on the part of the zemindar. This right resting upon legislation and cus- 
tom alone, is not derived from the general proprietary right given to the zeminda’F 
by the Legislature, but is, as I understand, in derogation of, and has the effect of 
cutting down and qualifying that right. I may say that, in my conception of the matter, 
the relation between the zemindar’s right and the occupancy raiyat’s right is pretty 
much the same as that which obtains between the right of ownership of land in England, 
and the servitude or easement which is termed profit a prendre, although I need hardly 
say the raiyat’s interest is greatly more extensive than ^ profit a prendre. It appears 
to me that the raiyat’s is the dominant and the zemindar’s the servient right. What- 
ever the raiyat has, the zemindar has all the rest which is necessary to complete owner- 
ship of the land : the zemindar’s right amounts to the complete ownership of the land 
subject to the occupancy raiyat’s right, and the right of the village, if any, to the occu- 
pation and cultivation of the soil; to whatever extent these rights may in any given 
rase rcf ch. When these rights are ascertained there must remain to the zemindar all 
rights and privileges of ownership which are not inconsistent with or obstructive of 
them. And amongst other rights, it seems to me clear that he must have such a right 
as will enable him to keep the possession of the soil in those persons who are entitled 
to it, and to prevent it from being invated by those who arc not entitled to it Sec 
Regulation VII of 1799, section 15, clause 7. It was held in an early case that the 
customary right to occupy as long as the raiyat paid the customary or agreed rent' 
could not be transferred, and the zemindar was held entitled to possession as against 
the transferee -(Baboo Prasanno Kumar Tagore v. Ram Mohun Dass, S. D. A. (1855) 
14, referring to Harington’s Analysis, Vol. Ill, 434, 465.) The right dealt with in 
this case may be the right of the khudkasht, or an analogous right which has grown 
up out of mere occupancy. The sale of a jote in execution of a decree against the 
jotedar does not prove it to be transferable, nor does the purchaser acquire a right of 
occupancy by his purchase where the right is not dependent on custom, but is a mere 
creature of the Rent Law — (Kripanath v, Doyal Chnnd, 22 W. R., 169 ; Ram Chunder 
®.Bhola Nath, 22 W. R., 200 ; Sheik, Ameen Buksh r. Bhyro Mundle, 22 W. R,, 
493 ; Mrs. M. R. Hyes v. Munshi Monecrudden, 25 W. R., 6 ; see also 25 W. R., 104 j 
Nakoo Roy v. Mahabir Persad, 11 W. R., 405 ; Tara Prosad v. Soorjo Kanta Acherjec, 
IS W. R., 152*: Dwarka Nath v. Kanaye Sirdar, 16 W. R., ui ; Bootee Sing v. 
Moorat Sing, 20 W. R., 478.) The same view was held in Bhiramali v. Gopinath, 
I. L. R., 24 Cal., 355: I C. W. N., 396 ; Durga Churun v. Kali Prasanno, I. L.H., 
26 Cal., 727 ; 3 C. W. N., 586 j Sitanath v. Atmaram, 4 C.W.N. 571 ; Sadagar Sarkar 
®. Krishnu Chandra, 3 C. W. N. 742 ; Jarip v. Ram Kumar, 8 C. W. N. 747. Their 
lordships of the Privy Council have also recently held that under the old rent law a 
right of occupancy cannot be transferred (Chandrabati Koer ®. Harrington, I. L. R., 
18 Cal., 349; L. R., 18 I. A. 18I. A., 27). The right of occupancy acquired by a 
cultivating raiyat under section 6 of the Bengal Act VIII of 1869, cannot -be trans- 
ferred either by a voluntary sale, or gift, or by a sale in execution of a decree— 
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The mode of transfer • 
makes no difference. 


(Dwarkanath Misser «/. Hurish Chundcr, I. L. R., 4 Cal., 925.) ** As regards the 

mode of transfer,** says Jackson, J., ‘Mt is clear there is no 
ground for distinguishing a voluntary sale from a sale in exe- 
cution. If a sale by a private contract would validly pass a 
right of occupancy, then a sale in execution of a decree would equally pass it and vice 
versa. So far then I think the case is clearly governed by the authority of the Full Bench 
ruling.’* In Majid Hosscin t;. Raghubar Chaudhri, I. L. R., 27 Cal., 187, it has been 
decided that, when an application is made to execute a decree for money by the attach- 
ment and sale of an occupancy holding, the judgment debtor is entitled under s. 
244, C. P. C., to raise the questfon as to whether the holding is saleable by custom or 
usage, and to have that question determined by the Court executing the decree. See 
also Gahar Khalipea v, Kasimiiddi, 4 C. W. N., 557. But when a non-transferablc 
holding js sold by a tenant by a hibala, he is estopped from setting up the invalidity 
of the sale by hirh — (Bhagirath Chang v, Hafizudin, 4 C. W. N., 679). 

But the right of occupancy is transferable where custom allows it, ‘See sections 
178 (3) and 183 ; (sec also^bykishen v. Rajkishen, i R- 153 
able by '^custom'! (S R- !• R* J*i 224 ; Sriram Bose v. Bissonath Ghose, 3 W. R. 

(Act X) 2i). As a general rule it has been laid down by the 
judgment of a Full Bench that when a tenure was not transferable before the passing 
of Act X, the passing of that Act would not have the effect of rendering it a transfer- 
able tenure ; but that ruling specially exempts cases in which rights of occupancy or 
tenures of a similar description were transferable by local custom. It has never been 
ruled that under no circumstance can a right of occupancy be transferred — (Niikoo 
Roy V, Mahabir Persad, ii W. R., 405.) In the Full Bench case of Narendro Narain 
Chowdry 1/. Ibhan Chundra Sen, Couch, C. J., observes : “The question, as I have 
answered, is solely upoil^he Act, and independent of the existence of any custom.'* But 
in order to make a right of occupancy transferable, it must be shown that it is so 
transferable according to the custom of that part of the country in which the tenure 
is situated ; where no mention is made in a daw/ of any right to transfer, the existence 
of the power to transfer cannot be presumed — (Unnopurna v. Oma Churn, 18 W. R., 
55 ; Musst. Shunkor^utee r, Mirza Saifoolla, i*S W. R., 507 ; Bootee Sing -y. Moorat 
Sing, 20 W. R., 478.) In Joykishen v. Rajkishen, i W. R. 153, the Court observed : 
“ In every district of Bengal there is a different custom, and this question (whether 
the tenure is transferable by custom) can only be decided by reference to local custom. 
What is the custom in Lower Bengal is not so on thS eastern and the northern parts, 
and vice versd. In som3 parts the ^tenants are allowed to sell without 

reference to their landlord ; in other parts the practice has not been allowed : and the 
only method by which the question in each case can be decided, is by reference to 
local custom and not by the evidence of a few antagonistic witnesses. We^ therefore 
remand the case to the Judge for the purpose of a local investigation, made with 
regard to the custom that prevails in that part of the district in which these lands are 
situate.” In Chunder Kumar Peary Lall, 6 W, R. 190, the -Court (Travor and 
Campbell, JJ.) remarked : “ The Judge has held as a fact that the custom of Hooghly 

»7 
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does not sanction the transfer of khudkast-jotes. That point has not been brought 
before us, and as the fact depend upon evidence we cannot interfere in specia. 
appeal. We think it right to say, however, that a custom of this nature need not be 
absolutely invariable ; it can be proved by evidence amounting to much less than this. 
Moreover the case which the Judge cites from the Sudder Reports refers to Moorsheda- 
bad and not to Hooghly> and therefore can be no authority for proving a custom in the 
former district,^ So in Joy Kishen v. Durga Narain, ii W, R > Court said ; 

** It has been found in evidence that jummassuch as the one held by the defendants 
Nos. 3 and 4 are, by custom of this particular village, transferable ; there was no 
necessity for the witnesses to fix any particular time from which such tenures 
• became transferable from one party to the other. It was sufficient that there was 
evidence, which the Principal Sadar Amin has credited, of the antiquity of the custom 
(and this evidence, we may remrirk, he has given very cogent reasons for crediting) 
to establish the fact that there is at present the custom referred to andthat no evidence 
to the contrary was adduced. It seems to us that this was legally sufficient evidence, 
and thaAve hive no power to interfei^ in special appeal.’* But the custefm must beacus- 
tom that sales are effected in spite of the landlord, and proofs of instances of sale must be 
such that the sales took place without the consent of the zemindar and still held good. 
In Bibi Sohodwa v. Mr, Maxwell Smith, 20 W. R., 139, Phear, J., observed : The 
Judge says, that he arrives at the conclusion that the transfers from the raiyats to the 
defendant upon which the defendant relies are proved ; and also that these raiyats 
had tenures which they were capable of transferring. But it appears very clear that 
in dealing with the evidence, the Lower Appellate Court very seriously * misapprehend- 
ed the force of a considerable portion of it. We refer to the evidence of sales held in 
execution of decrees, the evidence consisting partly of parol testimony, and partly we 
believe of certificates of sales. But in all these instances of#alcs, so far as they have 
been brought to our notice, the sales were sales in execution effected at the instance- of 
the zemindar himself ; and consequently they could not be evidence of the right on the 
part of the raiyats to transfer without the assent of the zemindar.” So in Bootee Sing 
V, Moorat Sing, 20 W. R., 478, Phear, J. remarked: ” Both the first Court and the 
Lower Appellate Court were agreed *n thinking that the defendants Nos. 1 and 2 
had failed in proving that they had an old gorabondi right to their jote ; but the 
Lower Appellate Court, upon the evidence which it refers to, was of opinion that these 
defendants had gained a right of occupancy under the rent law, and that such a right 
of occupancy was in their village'and in their neighbourhood recognised as a transfer- 
able right, irrespective of the will of the zemindar. It seems to us more than doubt- 
ful whether any evidence could establish that a bare right of occupancy under the Act 
was transferable irrespective of the will of the zemindar. But however this may be, 
we are quite clear that the evidence upon which the Subordinate Judge 
bases his opinion is insufficient for that purpose. All the transfers to 
which he refers are in terms transfers of a gorabandi right ; therefore the 

subject which was transferred by them w.as something very different from the 
bare occupancy right to this land, which was all that the Subordinate Judge found to be 
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the right of the first two defendants. This being so, we think the Subordinate Judge 
was wrong in holding that the transfer of the land in question from the first two 
defendants to the defendants of the second party was valid against the zemindar.*’ 
There is nothing unreasonable in the custom by which the tenure of khudkasht raiyat^ 
who has built a pucca house on his land and has acquired a right of occupancy under 
section 6, Act X, is a transferable tenure — (Chunder Kumar Roy v. Kedar Mani 
Dasi, 7 W. R., 247.) According to the custom of the Hoogly district, a tenure 
granted for building purposes is transferable — (Banee Madhub v. Joykisen, 12 W. R., 
S9S, which confirm the opinion of the senior judge, Kemp, J., in the same case reported 
in II W. R., 354; compare also Doorga Persad v. Bindavan, 15 *W. R., 274; Nidhi 
Kristo Nistarini, 21 W#R., 386.) A kadimi or wow holding is something very 
much larger than what is known as a right of occupancy under the rent law ; and where, 
accordipg to the custom of the country, such a holding is transferable tenure, the 
purchaser takes the whole of the rights of the previous holder against the zemindar— 
(Nunda Kumar v. Lakshmi Pria, 23 W. R., 36.) 

The custom must be clear and well defined. — Dwarkanath^. Hurish Chuader, I, L. 
R., 4 Cal., 925. The existence of a custom in a particular district, however, by which a 
right of occupancy in such a district is transferable, will not justify the holder of such right 
in subdividing his tenure, and transferring different parts of it to different persons ; 
and in case of such transfer, the zemindar is entitled to treat the transferees as trespassers, 
and eject them — (Tirthanund Thakoor u. Mutty Lai Mis.ser, LL.R., 3 Cal. 774.) A trans* 
fer of an occupancy holding in accordance with usage is valid even without the consent of 
the landlord Palak Dhari v. Manner, 23 Cal.^ 180. In this case, the observations of their 
lordships of the Privy Council in Jaggamohan Ghosh v, Manik Chand (7 Moo. I. A., 263) 
on the subject of mercantile usage ** to the effect that mercantile usage needs not the 
antiquity, the uniformity or the notoriety of custom, ” and that ** it is enough 
if it appears to be so well-known and acquiesced in that it may reasonably be presumed 
to have been an ingredient tacitly imported by the parties into their contract ” were 
referred to, and it was said that in applying this case, it must be borne in mind* that 
it relates to a usage in dealing in a particular class of mercantile transactions and 
Contracts made in the course of such business. Consequently, in introducing these 
principles in the present case, which does not relate to contracts entered into between 
parties to the litigation, but affects a third party, the landlord, it would be necessary to 
prove the existence of the usage on his estate, or that it was so prevalent in the neigh- 
bourhood that it can be reasonably presumed to exist on that estate.” In this case it 
was further pointed out that under both Act X of 1859 and Act VIII, B. C., of 1869, 
occupancy rights were not transferable against the will of the landlord save by 
custom, not mere usage.” See note under s. 183 post. 

The existence of custom in a particular district by which rights of occupancy in 
such district are transferable, will not justify the holder of such 

custom*' ?s^*'s^ubdivisio^i^ occupancy in subdividing his tenure, and transferring 

permitted? different parts of it to different persons; and in case of such 

transfer the zemindar is entitled to treat the transferees as 
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trespassers and eject them — (Tirthanund Thakoor v. Mutty Lai Misser, 1 . L. R# 3 
Cah, 774.) 

There is no presumption that any tenure held is not a transferable tenure and a 
landlord who sues for ^/ias possession on the ground .that a 
Onus of prooC. tenure was not transferable must establish his case as an 

ordinary plaintiff. — (Doya Chand v, Anund Chunder, I# L* 
R., 14 Cal, 382). The correctness of this decision is extremely doubtful. The learned 
Judges (Prinsep and Beverley, Jj.) observe: “ In the course of the argum6nt some' 
cases have been cited from the Weekly Reporter, but it is impossible for us to apply 
the law laid down in 'those cases because in none of thcry are the facts stated. We are 
of opinion that the case of Dvvarkanath r. Hurish Chiy-ider is not applicable. In 
that case it was admitted or found that the defendants had occupancy rights, and the 
learned Judges of this Court in their judgment proceeding on the Full Bench case, 
Narendra Narain v, Ishan Chunder, held that it was for the defendant to prove that 
such right was transferable. There is nothing in that case to establish the proposition 
now contgnded for that it is for the tenant or the person who claims to be the tenant 
to establish his right to retain the land in any suit brought against him by the zemindar, 
or whenever the zemindar may tliink proper to call upon him to show his title. In 
our opinion the plaintiff is bound to start his case.’* But the Court forgot that the 
Full Bench, Narendra Narain i*. Ishan Chunder, held that the occupancy right is a 
creation of Act X and is not transferable ipso facto. It is therefore on the party who 
asserts that it is transferable to prove that fact. See Sankarpati v, Saifulla, 18 W. R., 
507. Suppose an occupancy right is proved in a suit like the above an(> the question 
is whctlier it is transferable the proper test would be to sec wlio would fail if npne 
would offer evidence ? Assuredly, the tenant or the purchaser who is treated as 
a trespasser in Bibi Soliodwa v. Smith cited above. The effect of the decision 
under comment was practically to disturb the settled case law on the point. 
There has been a contrary decision since. The onus of proving the transferability 
of a.raiyat’s holding is upon the party who alleges it to be of a permanent and trans- 
ferable character. — Kripainayi Ourgagobind, I. L. R., 15 Cal. 89. 

Effect of transfer of holding by an occupancy or a settled raiyat:— There 

has been considerable discussion as to the effect of a transfer of a holding in which the 
tenant has only a right of occupancy, and which, as we have seen, cannot itb,clf be 
transferred. In Joy Kishen Mukerji v. Raj Kishen Mukerji, 5 W. R., 147, the 
zemindar sued for possession against the transferee, contending that the transfer gave 
the transferee no rights. It was held that the landlord could not evict the transferee 
so long as the recorded tenant or his representatives paid the rent, but that he was.not 
bound to recognize the transfer or take rent from the transferee. The effect of this 
decision is to keep the right and liability in the originalt cnant, the transferee being 
regarded as a lessee of the occupancy* holder. Other decisions agree in this view.*.*™ 
(Ajoodhya Persad r. Musst. Emam Bandce Begum, 2 IncT. Jurist, 192 ; B. L, R., Sup. 
Vol., 725, S. C. ; 7 W, R., 528; Rani Durga Sundari «. Brindavan Chundra Sarkar 
Chowdhry, 2 B. L. R., App., 37 ; n W. R., 1O2; Suddye Purira k. Boistub Purira, 
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15 W, R., 261 ; Dwarka Missree v* Kan3re Sirdar, 16 W. R., 112.) This in fact is 
consistent with the principle that an occupancy-raiyat may lease (Jumeer Gazee v. 
Gunai Mundle, 12 W: R., iii ; Bibi Sohodwa v. Smith, 20 W. R,, 139) ; or grant a 
m ok urari lease without rendering his lessee liable to ejectment. - (Dumree Shaik t;. 
Bissesvarlall, 13 W. R., 291.) Again it has been held that the transfer is not a 
forfeiture. — (Gora Chund Mustafi v* Borada Persad Mustafi, ii W. R., 94; Suddye 
Purira v. Boistub Purira, 15 W. R., 261 ; Dwarkanath Missree t;. Kanye Sirdar, 16 W. 
R., 1 12.) In Hurrihur Mookerjee v. Jadoo Nath Ghose, 7 W. R., 114, it was said that 
a tenant with a right of occupancy could not transfer his title without possession as 
against the zemindar or talukdar ; that if a raiyat having non-transferable tenure 
quits possession and gives o’#er the land to a stranger, he may be treated as having 
abandoned his rights in the land, or as a tenant-at-wlll whose tenancy is determined, 
and that the landlord may sue to have it declared that no interest vests in a purchaser 
from such tenant. • In one of the latest cases on the point, however, a view somewhat 
different to those before referred to is taken. — (Bibi Sohodwa v. Smith' ft B. L. R., 
82.) In this case Mr. Justice Phear treated a transfer neither as a forfeiture by the 
original raiyat nor as conveying a right to the transferee ; he held the transferee to 
be a mere trespasser as against the zemindar, whom he considers entitled to keep his 
own tenant in possession and to evict the transferee, who cannot plead as against the 
zemindar to resume his occupation. The defendant, observed Phear, J,, * ' is in actual 
possession of the soil, tilling and using it for his own benefit, and he has got himself 
into that situation under colour of an alleged transfer to him, effected by certain raiyats 
of their right to have possession of and to use the soil for their own benefit ; but upon 
the plaintiff’s case these raiyats had no power to make such a transfer of their rights, 
and therefore so far as title in himself is concerned, derived through this transfer, the 
defendant clearly has no right to the possession. Then, can the defendant say that, 
as regards the plaintiff, the transaction of transfer, although it failed to pass any 
right to the defendant himself, yet served to place the defendant’s possession under 
the protection or sanction of his grantor’s right ? I think not ; because I cannot extend 
the mere right of occupancy beyond the right on the part of the person entitled to it, 
to occupy and till the soil, either by himself or his jervants, or by his lessees or licensees, 
/, (?., at the furthest, by persons who are in some degree subordinate to him, and under 
his control, throughout the whole time of the possession. Now it is very plain on 
the plaintiff’s facts, that, as between the defendant and his grantors, the defendant 
cannot possibly be in any degree dependent upon them in the matter of the possession, 
because he has obtained from them a complete transfer of all their rights. It appears 
to be almost absurd to hold that a zemindar in such a case as that made by the 
plaintiff, where no matter of estoppel occurs, is obliged to treat the possession of one, 
who is, and whom he knows to be entirely free of all dependence upon his raiyat, 
as being the possession of that raiyat? and I think I could, if it were necessary, show 
that serious mischief might in practice ensue from the application of this doctrine. 
Thus on plaintiff’s facts, I arrive at the conclusion that the defendant has no title 
himself to the occupation of the soil, and that his occupation of it cannot be justified 



134 - BENGAL TENANCY ACT. [chap. v. 

by the force of his grantor’s title. Therefore in my opinion the defendant is an 
entire stranger to the soil, and a trespasser ; and the zemindar, as owner, has a plain 
right to evict him, in .order to protect the possession, if in so doing he only exercises 
a right of ownership .which is not in conflict with the raiyat’s right of pessession. Then, 
docs the act of recovering back the possession from' a stranger, who, as against the 
zemindar, is wrongfully holding it, conflict with . the right to that possession on the 
part of the raiyat, who voluntarily parted with it 1 It appears to me plainly not ; 
for the only right, if any, which under the circumstances the raiyat can have left to him, 
is to regain the possession from the zemindar after the latter has recovered it form the 
stranger j because he certainly could not himself rccovvr it from the stranger to whom 
he had transferred it for valuable consideration. And if#he had no right, as against 
the zemindar, to transfer the possession, surely no right of his to the possession can 
be infringed by the zemindar’s claiming the possession from the transferee, though 
possibly on being obliged to refund the purclVase-nioncy, he may turn to the zemindar, 
and successfully maintain that his ineffectual attempt at transfsr did not cause him to 
forfeit his origiiml right to occupy the land/’ In the Full Bench decision of Narendra 
Narain Chowdry v. Islian Chandra Sen, 13 B. L. R. 274, which may be treated 
as a full settler of the question, it was held that an attempt to transfer a right of 
occupancy by a raiyat, who quits his occupation and ceases himself to cultivate or hold 
the land, may be treated as an abandonment of the right so as to entitle the landlord 
to evict the transferee. In his judgment in this case Mr. Justice Phear said : ** I 

ought however perhaps to remark with regard to an observation which has been 
made in the case of Bibi Soliodwa t;. Smith, that it was obviously hot the intention 
of the Bench which passed that decision to say anything judicially as to whether or 
not the grantors or transferors of the jote in the case still had, in the events which 
had happened, any right to require possession of the land at the hands of the zemindar. 
All that that decision decided was that whatever the rights of the transferors as against 
the zemindars might be, those rights did not prevent the zemindar, under the circums- 
tances of the ciise, from rcf ovcring possession of the land from a stranger.” The 
right of two or three joint tenants of a raiyati tenure held under the plaintiffs was 
sold in execution of a decree of a Oivil Court, and purchased by A who continued the 
former holders in immediate occupancy of the lands. The plaintiffs sued for possession. 
No special custom allowing the transfer in the district of such tcourcs having been proved, 
that thefc was no transfer by the sale to A of the occupancy -rights of the raiyats ; 
that the raiyats had, by agreeing to hold under A, abandoned their rights of occupancy as 
much as if they had gone away from the land, and that therefore plaintiffs were entitled 
to khas possession. * (Dwarkanath v, Hurish Chundcr, 4 C.L.R., 130; I. L. R., 4 Cal., 
925). But an occupancy raiyat who asserts a transferable right in his lands and sells that 
right to stranger without giving up his occupation is not liable to ejectment by the superi- 
or landlord whom he may have repudiated in a suit brought against him for arrears of 
rent, and set himself up as a tenant of the purchaser: — Srishtee DhurT;. Madan Sirdar, 
I.L.R., 9 Cal. 6^8; their lordships (Wilson and Maclean. Jj.) in deciding this case 
considered the cases of Narendra Narain Roy Chowdhry ?•. Ishan Chandra Sen, 13 
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B* L. R. 274 : 1 . 1 .. R. 22 W. R, 22, and the ca^ of Dwarfca Nath Misscr v, Hurrish 
Chandra, 22 W. 200, and observed as follows : — ** In Narendra Narain Roy 
Chowdliry v* .Ishan Chandra Sen, it was ruled that the transferee of occupant rights, 
illegally sold, could be ejected if he had entered into actual possession of the landU 
The principle involved in that case was the abandonment by the tenant of his coil- 
nection with the land, and the landlord’s consequent right to re-enter. This prin-; 
ciple is re-asserted in Ram Chandra Roy Chowdhry Bhota Nath Luskur (2), and 
is also referred to in a recent judgment delivered on 17th January 1883 (Appeal from 
Appellate Decree No. 1655 of 1881, Mitter and O’Kmealy, |J.). InDwarkaNath 
Misscr V. Hurish Chunder (3), t^jere is a remark which seems to indicate that occupant 
raiyats who after sale remain ypon the land by permission of the transferee, as his 
tenants, do so under circumstances amounting to an abandonment of their right of 
occupancy, and the result of that case shows that neither they nor the transferee can 
resist an action to eject them : but it must be remarked that in that case the raiyats 
did not question the decree of their ejectment by appeal to this Court, and therefore 
wc need not consider the judgment as deciding anything contrary to ihe other 
cases quoted above. We accordingly follow those decisions and dismiss the appeal with 
costs.” D was an occupancy raiyat of the plaintiff, a 14 anna-share holder in a 2emindart 
and unknown to the plaintiff sold half of his holding to the sons of his brother^ The 
plaintiff then sued D for arrears of rent. D pleaded that he could not be sued for 
the whole amount, as he was only in possession of half of the holding. Subsequently 
that to rent was paid into the Collcctorate by D and by his brother’s sons. In a 
suit by the plaintiff to eject D and his transferees on the ground that D had for- 
feited his rights by transferring half of his holding, heid that under the Bengal 
Tenancy Act (VIII of 1885) the sale or parting with the whole or part of a holding 
is not a ground of forfeiture.— Kabil Surdar v. Chunder Nath, I, L. R., 20 Cal., 
590. The transfer by a raiyat with a right of occupancy of a part of his holding does 
not entitle the kindlord to recover possession of the land transferrred by ejecting the 
transferee, in the absence of evidence to show that by custom such transfer is allowed 
— Durga Prasad -y. Doula Gazee, i C. W. N. 160; although the landlord in such a 
case is not entitled to khas possession, he is ^ yet entitled to a declaration that the 
transfer of a portion of his holding which has not been made with his written consent 
as is provided by sec^ 88 is not binding on him. — Shiekh Gazaffer w. E. Dalgleish, 
I C. W. N. 162 ; but where a tenant transfers his non -transferable holding he must be 
taken to have abandoned the holding if he ceases to pay rent to his landlord and accepts 
a new tenancy from the transferee, and the landlord is therefore entitled to eject the 
transferee as a trespasser; — Kali Nath v. Kumar Upendra, i C. W. N. 163: I. L.R. 
24 Cal. 212. Where a tenant transfers his non -transferable holding and abandons 
possession of it, the landlord is entitled to eject the transferee -Robert Wilson tj. 
Radha Dulari, 2 C. W. N. 63. When occupancy-rights, transferable by custom, 
to have it declared that they have acquired certain rights ; but it is clear that if it is 
the object of such a suit to have it declared that the old tenant is no longer 
responsible for the rent, and that the transferee is so responsible to the land- 
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lord, such a declaration cannot be obtained without the service of the notice pres- 
cribed by s, 73-— Ambika Pershad v. Chowdry Keshri, I. L. R., 24 Cal. 644, but it has 
been held that the transfer of a portion of an occupancy holding is contrary to the spirit 
of s. 88, and the existence of a custom in a particular place by which such a 
holding is transferable is immaterial and gives no right to the transferee as against 
the landlord — Kuldip r. Gillanders, I. L. R., 26 Cal. 615: 4 C. W. N. 738. 
Even where occupancy- rights are transferable, an occupancy raiyat cannot 
transfer different parts of it to different persons and i» case of such transfers the 
landlord is entitled to treat the transferees as trespassers and eject them.— Tirthanund 
Thakoor r. Mutty Lall, I. L. R., 3 Cal. 774. ^ 

Where question of transferability does not aris»:— Where a non-transfer- 

able holding is sold by a tenant by a he is estopped from sotting up the in- 
validity of the sale by him: — Bhagnath v. Sheikh Hafizuddin, 4 C. W. 699. A 
certain jotc was sold in execution of a decree for arrears of rent obtrrined against the 
recorded tenant, and the purchaser of a portion of the jote from the latter claimed the 
surplus sale proceeds representing the portion purchased by him, the defendant objected 
tQ the same on the ground that he was the purchaser of the jotc ; the lower Courts 
held that defendant could not prove his purchase ; the landlord was not a party. 
Held — That the question of the transferability of the jotc did not arise. — Ambikanath 

V. Adltyanath, 6 C. W. N. 624. 

Esgistry of tho transforoo’s nanio; — in any case in which a raiyati holding is 
transferable, it is not neoessary that the transfer should be registered i© the sherista of 
the landlord— (Taramani -y. Birgvan, i W.R., 86; Wooma Churn v, I lari Prosad, 10 

W. R. loi ; I B.L.R.S.N., 7 ;*Joykishen v, Doorga Narain, ii W. R., 348; Karoolal v, 
Luchmeeput, 7 W. R., 15). See, however section 73, post. In ^thc case of a holding 
transferable by custom, the receipt of rent from the transferee by the landlord with 
knowledge of the transfer puts an end to the connection of the transferor with the 
holding, — Abdul Aziz Khan v. Ahmed Ali, I.L.R., 14 Cal., 795. Ss., 12 and l6 apply 
only to permanent tenure-holders and raiyats holding at fixed rates. 

Recognition of transfer by tha landlord:— if the landlord registers the name 
of the transferee or his heirs, no question of the validity of the transfer will arise, 
such registration amounting to a recognition of the transferee— (Amin Buksh v. Bhyro 
Mundal, 22 W, R., 493) ;so by receiving rent from the transferee with the knowledge 
of the transfer, a recognition may take place— (Nobo Kumar Ghosh v. Krishna 
Chandra Banurji, W. R., Sp. No., 1864, Act X, 112 ; Mritanjai Sirkar v. Gopal 
Chandra Sarkar, 10 W. R., 466 ; Bharat Rai v. Ganga Narain Mahapatro, 14 W. 
R., 211 ; Allender Dwarkanath Rai, 15 W. R., 320 ; Amin Baksh v. fihairo Mandal, 
22 W. R., 493). The same effect will result from the landlord having allowed sums paid 
have been transferred, it is open to the transferees to sue under the Specific Relief Act 
in to the Collcctorate as rent by the transferee to be carried to his credit (Ram Gobind 
Rai Dashubhuja Debi, 18 W.R. 195); and from his having made the transferee a party 
to a suit for rent and from his accepting a decree against him jointly with others (Ram 
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Kishor Acharji v, Krishna Mani Debi, 23 W.R., 106 ; Mahomed Amal v, Chandi Lai 
Pandcy, 7 W.R., 250. But the acceptance of rent paid by the transferee as inarfutwaree 
is no recognition — (Khudiram v. Rokhini, 15 W. R., 197^; nor the acceptance of rent 
paid by the transferee without notice that he claims to pay rent by right of transfer.— 
(Gourlal v. Ramcsvur, 6 B. L. R. App. 92). 

Eight to accretions — An occupancy raiyat is entitled to the benefit of s. 4, cl. 

(i) Reg. XI of 1825 and when there is an accretion to his 
Refj. XI of 1825- holding he is entitled to hold the lands as an accretion to his joter 

— Gour,Hariv. Bhola Kaibartto, I.L.R., 21 Cal. 233; Gobind 
Monee v. Dina Bundhoo 15 V^. R. 87 ; Ali Moollah v. Sahebullah 15 W. R. 149, 
Bhagabat v. Durg Bijai, 8 B. L. R. 73 ; L L.^R., 16 W. R. 95. See notes under s. 52. 

Eight to redooin mortgage \ — The words “ any person having any interest 
in or charge upon the property,*' in sub-section (a) of s. 91 
Redemption of mortgage. of the Transfer of Property Act do not include a raiyat and 
he is not therefore entitled to redeem the mortgage of his 
superior interest, although the raiyati lease was created after the date of the mortgage 
Giris Chunclcr Jurainoni, 5 C. W. N. xxiii. 

Incumhranco : — An occupancy or non-occupancy holding if not held by a 
khiidkasi raiyat, 1. <?., a resident and hereditary cultivator, 
Reg. VIII of 18x9. is an incumbrance and not protected from ejectment by the 

terms of cl. 3, s. ii of Regulation VIII of 1819, and may 
be annulled by a purchaser at a sale under the said Regulation : — jogeshwar v. Abed 
Muhomed, 3 C. \V. N. 13. 

Bight to share in Compensation under Land Acquisition Act : — An occu- 
pancy raiyat is a person interested within the meaning of the expression person 
interested" in s. 3, cl. (d) of the I.and Acquisition Act: — Gudadhar v. Dhanput, 
I.L.R., 7 Cal, 585. Garth C. J., observed in this case : " The parties who usually suffer 
most from lands being taken for Government pijrposcs arc either the raiyats with right 
of occupancy, or the holders, whoever they may be, of the first permanent interest 
above the occupancy raiyats. The actual occupier is of course turned out by the Govern- 
• ment, and if lie is a raiyat with a right of occupancy, he loses the bcnefiUof that right, 
besides being driven possibly to find a holding and a home elsewhere ; and the holder 
of the tenure immediately superior to the occupying raiyats, whatever the nature of 
his holding may be, loses the rent of the land taken during the period of his holding. 
These two classes, therefore, would, generally speaking, be entitled to the larger portion 
of the compensation." When the Government acquires land under the Land Acquisition 

Act, the occupancy tenant is usually allowed a portion of the 

Oc'cupancy raiyat entitled * ... 

to compensation even when market valuc as compensation without reference to the question 
holding not transferable. , , , . 1 . • ft, 

whether the occupancy right is transferable or not: — per 
Gupta, J., Ambika Nath v. Adityanath, 6 C. W. N. 

18 
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Obligation of raiyat 24. An occupancy-ralyat shall pay 

to pay rent. j-ern for his holding at fair and equitable rates. 

Old Act: — Section 5 of Act X of 1859, and Act VHI of 1869 (B. C.)» had “ Raiyats, 
having rights of occupancy, but not holding at fixed rates as described in the two 
preceding sections, are entitled to receive pottas at fair and equitable rates. In case 
of dispute, the rate previously paid by the raiyat shall be deemed to be fair and 
equitable, unless the contrary be shown in a suit by eitter party under the provisions 
of this Act. This provision is divided in the present Act into three parts, ss. 
24, 27 and 35. 

Pair and equitable rato^; — ‘The grounds of enhancement set forth in s. 30 (and 
possibly in s. 29) arc all subject to the limitation of this section and s. 35* Under no 
circumstances can a raiyat, with a right of occupancy, be called upon to pay more than 
a fair and equitable rent — (Noor Moliorned v. Iluree Prosunno, Sp. W. R., Act X, 
75) I hi determining what is fair and equitable the Court may take into consideration 
the rise in wages ; but it does not neces.sarily follow that because wages are double 
what they were, and the necessaries of life have risen, that the old rent is fair and 
equitable under the altered state of circumstances. — (Savi v. jeetoo Meah, Marsh., 
86.) In a suit to enhance the rate of rent of an occupancy-raiyat, the solo ground being 
an increase in the value of the product, the words “ fair and equitable in s. to be 
construed AS cqui valient to the varying expressions “ pergunna rates, rates paid 
for simdar lands in the adjacent places,” and ” customary rates,” and mean not the rale 
obtainable by open commercial competition, hut the prevailing rate 'p.ayable by the 
same class of raiyats for lands of similar description and with similar advantages in 
the places adjacent. If the customary rate of the nciglibourhood had not been 
adjusted with reference to the increased value of tlie produce, and an adjustment is 
requisite in conseqdffence of a rise in (he A'aluc of the produce cafiscd .simply by a rise 
in the price, and by causes independent both of the zemindar and raiyat, the rule of 
proportion to be adopted in such adju.stments is that the old rent should bear to the 
increased rent the same proportion as the former value of the produce of the soil 
calculated on an average of three or five years next before the date of the alleged rise 
in value bears to its present value. — (Thakurani Dasi v, Bishessur Mukcrji,-3 W. R., 
Act X, 29.) If the rent of a raiyat consists partly of money and partly of services, 
—an obligatior> to cultivate and supply indigo at a certain price,— tlic value of such 
ccntract would have to be estimated and added to the old rent, and the aggregate value 
would form a term in the proportion.— Norman, J., p. 95.) This rule of propor- 
tion should be adopted only in the absence of any recently adjusted pergunna 
customary rates ; and either party is at liberty to prove any special circumstances 
tending to .show that the application of the rule of proportion will work injustice.— (/A. 
Maepherson, J., p. 48.) A clauu to enhancement based on the increased productive 
power of land, or on the increased value of its produce, can only take effect in cases 
where ihe neighbouring rates of lont have not accommodatctl themselves to the altered 
state ol ctcumstances.-wherc in short, all the raiyats together are paying loss than 
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the fair rate of rent ; and to sucli cases, the principle of the Full Bench Ruling in the 
case of Thakurani Dasi would apply. But where there already exists a guide to what 
is a fair rate of rent, the precedent is inapplicable.— (Sreesh Chunder v, Assimunessa, 
7 W. R., 234.) The rule of proportion as laid down in the Fall Bench case of 
Thakurani Dasi, applies only to cases in which the sole ground of enhancement is an 
increase in the value of produce, and to cases in which the rales have not adjusted 
themselves to altered circumstances. It is inapplicable to cases where the value of the 
produce has not only increased, but the productive powers of land have decreased and 
the expenses of cultivation have iitcreascd also. In such cases the value of the present 
decreased average rate per bigha, calculated on the produce of three or five years, 
must be found ; and it must be contrasted with the average value of the produce before 
the decrease in the productive powers calculated in the same w iy, and the increased 
present cost of production, as contrasted with the former cost per bigha, must be 
ascertained aho^ When thesd data are ascertained the formula to be applied will 
stand thus : The average value of the produce before the decrease in the productive 
powers of the land will be to the average value of the present decreased produce, viinus 
the increased cost of production as the rent previously paid will be to that which the 
land ought nt)w to pay. — (Showdarnini r. Shookul Mahomed, 7 W. R., 94) For the 
rule of proportion laid down by the Gre it Rent Case, the present Act has substituted 
anoLlier rule si.nilar to it. See s. 32. “ By fiiir and equitable rent the Rent Commission 
understood it to be such a share of the produce of tiie soiliRs shall leave enough to the 
cultivator to enable him to carry on the cultivation, to live in reasonable comfort and 
to participate t« a reasonable extent in the progress and improving property of his 
native land — (R. C. R., Vol. I, p. 24.) 


Protection from 
eviction except on 
specified grounds. 


25. An occupancy-raiyat shall not be 
ejected by his landlord from his^olding except 
in execution of a decree for ejectment passed 
on the ground — 


(rt) that he has used the land comprised in his holding in a 
manner which renders it urffit for the purposes of the 
tenancy, or • 


{b) that he has broken a condition consistent with the provisions 
of this Act, and on breach of which he is,’ under the terms 
of a contract between himself and his landlord, liable to 
be ejected. 


This section should be read with ss. 65, 89 and 155 and 178 (i) (t;). Section 65 
provides that an occupancy-raiyat shall not be ejected for arrears of rent. Section 
89 provides that no tenant shall be ejected from his holding, except in execution of a 
decree. Section 178, sub-section (i) (c), provides that no contract made with the 
landlord, either before or after the passing of the Act, shall entitle a landlord to eject 
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his tenant otherwise than in accordance with the provisions of this Act. Section 155 
prescribes that (i) a suit for the ejectment of a tenant shall not be entertained unless 
the landlord has served a notice on the tenant specifying the particular misuse or breach 
requiring the tenant to remedy the same and to pay compensation for it and the 
tenant has failed to comply within a reasonable time with that request, (2) a decree 
in such suit shall order the amount of compensation or the remedy of the breach or 
misuse, and fix a time for paying the compensation, or remedying the breach or misuse. 

Unfit for the pnrpOSQlof tenancy See notes Ui^ler s. 23. in a suit under 
this Act a tenant was sued for converting land admittedly let for agricultural purposes 
into an orchard, and ho was held to have used it in a manner unfitting it for the 
purpose of tenancy and to be liable to ejectment.— -Soman Gop v. Raghubar Ojha 
I.L.R., 24 Cal. 160 i I C.W.N. 223. 

Breach of condition consistent with the provision of this Act if the 

condition be inconsistent with the provisions of the Act/ its breach will, entail no conse- 
quences. But if the condition be consistent with the Act, its breach will subject the 
tenant to forfeiture. Hence if the occupancy- raiyat sublets and the subletting falls in 
with s. 85, no forfeiture will take place. No forfeiture will take place, if the landlord 
stood by and allowed the tenant to invest labour and capital without taking any 
action. — (Nayna Misra v. Rupikar, I. L. R., 9 Cal,, 699 ; C. I-. R„ 5C9; 23 W.R,, 
298 ; 3 B. L. R., S. C., 18 ; 7 B. L.R., 159: 8 B. L. R.,App 51, 237,) Receipt of rent 
would be waiver of forfoitiu^. — (18 W. R,, 218 17 W. R., 29, 16 W. R., 103 ; 7 W. R., 
132). A tenant who has erected buildings and effected improvements is not entitled to be 
paid their value on the determination of the tenancy merely because he has acted under 
the mistaken belief shared by his landlord that he had a larger interest in the property 
than he really had : — ^Jugmohan Dasi;. Pallonjce, I.L.R., 22 Bom. i. If a tenant builds 
on his landlord’s land he does not, in the absence of special circumstances, acquire any 
right to prevent liK} landlord from taking possession of the land and buildings when 
the tenancy has determined : — Ramsden Dyson, L.R. i, H.L. 129; see also Naunilal 
V, Rameshwar, I.L.R., 16 All. 328 ; Shaik Husain v. Goverdhonc Das, LL.R., 20 Bom. 
1 ; Ismail Khaa v, Jaigan Bibi, 4 C. W. N* 210: I. L. R., 27 Cal. 570, but where the 
land-owner stood by in silence while lIic tenant spent money on his land, Iieliif that the 
plaintiff could not recover possession of the land, or require the removal of the buildings, 
without recouping the tenant the money he had expended : — Dattatraya z'. Shridhur,!, I... 
R., 17, Bom. 736 ; where land was leased out for cultivation and the lessee changed the 
character of the holding by making improvements inconsistent with the purpose for 
which the land was leased out ; held that the landlord having stood by and thereby 
caused a belief that the change had his approval, Ihc lessee was entitled to 
compensation for his improvements: — Kunhammed v. Narayanan, I. L. R., 12 
Mad. 320 ; see also Ravi Varmah v. Mothissen, 12 I. L, R., Mad. 323, note. 
A condition of forfeiture should not be extended beyond its words, unless, it is 
i:)amagcs and forfeiture. impossible to giVe a reasonable construction to the instrument 
in which it appears without doing so: — Ram Nursingh v. Dwarkanath, 23 W. R. lo. 
1 here is nothing incompatible in the two remedies of damages and forfeiture for breach 
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of the conditions of a lease -Chun^^er Nath v. Sirdar Kh^, 18 W. R. 218. Where 
there is a stipulation that the lessee would not transfer the land leased to him, held 
that when the land is sold against the will of the lessee by the ac^of a Court, the lessee 
Involuntary trasfer could not be said to have voluntarily transferred his interest ; — 


Nilmadhub v, Narattam I. L. R. 17 Cal. 826 ; Tamaya v. Temapa I. L. R. 7 Born. 
262 ; Rungo Lai Mondul v. Abdul Ghaphur, I.L.R. 4 Cal. 314; and Subbaraya v. 

Krishna, I. L. R., 6 Mad. 159. A covenant by a lessee 
runs wUh\andL not to assign without the lessor's consent runs with the land# 

and applies to a re-assignment to the original lessee 
McEacharn v. Calton, L, R., App. Cas. (1902), p. 104 ; see also Doherty v, Allman, 
(1878) 3 App. Cas. 709. 

Where a covenant reserved to the lessor a power of re-entry, there being no 
mention of a similar power being reserved to his heirs, 
Power of ^-entry. successors of assigns,*' held that the lessor’s vendees could 

take advantage of the covenant : — Krista Nath Brown, 


I. L. R., 14 Cal. 176. 

Though non-payment of rent did not bar the acquisition of an occupancy right, 
payment of^ rent was necessary to maintain it, and non- 
Non>paymont of rent. payment rendered a raiyat liable to be evicted.— (Narain 
Rai V. Opnit Misra I. L. R., 9 Cal.', 304; ii C*L. R. 
417), Where a raiyat had been dispossessed and had'failcd to pay rent for five or 
six years, it was held in a suit by him for possession that he had no subsisting right 
of occupancy — Jlem Chandra Chaudhri v* Chand Akund, I, L. R., 12 Cal., 115) : 
MasyaUillah r. Nur^ahan, I. L. R,, 9 Cal., 808; I 2 C. L. R., 389. In another case, 
however, it w.as said that mere non-payment of rent did not necessarily amount to a 
forfeiture of right of occupancy, and in a case in which the decision in Hem Chandra 
Chaudhry v, Chand Akund was specially considered it was said that, though non- 
cultivation of the land, coupled with non-payment of the rent, might be sufficient to 
justify tlic conclusion that the tenant had relinquished the land, mere non-payment 
of rent was not in itself sufficient to show that there was no subsisting right of occu- 
pancy (Nilmani Dasi r. Sonatan Doshayi, I. L.^R.. 15 Cal,, 17). When the relation 
of landlord and tenant has once been proved to exist, mere non-payment, though 
for many years, is not sufficient to show that it has ceased. A tenant who alleges this must 
prove it, particularly if he is in possession of the land (Rango Lai Majidal Abdul 
Ghafur, I.L.R., 4 Cal,, 314; 3 C. L. R., 119). Non-payment of the rent will not 
relieve an occupancy raiyat of his status of tenant so as to give him a title to the land 
(Poresh Narain Rai v. Kashi Chandra Talukdar, I, L. R., 4 Cal. 761). 

Jnvalid transfer of occupancy right See notes under s. 23. pp. 132-136 ante, 

Effect of transfer of holding by occupancy raiyat. The sale or parting with the whole 
or part of holding is not a ground of forfeiture according to the Tenancy Act, and so 
where a raiyat had sold half his holding, but remained in possession of the other half, and 
when the whole of the rent of the holding had been deposited in the Collectorate to the 
credit of the landlord, it was held that he was not liable to be ejected.— *KabU Sardar ». 
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Chandra Nalh Chaudhri, I.L. R., 20 Cal., 59(^ Sec also Bans! Das v. Jagdip 
Narain Chaudhri, I. L. Ft., 24 Cal,, 552 ; Durga Prasad Sen v, Daula Ghay.i i C. 
W. N., 160; and Goafcaffur Hussain v» Dalgleish, i C. VV. N., 162 ; Kissen Persad 
Sahi V. Tripe, 2 C. W. N., cliv). But if a tenant transfers his holding, ceases to pay 
rent for it and accepts a new tenancy from the transferee, the landlord is entitled to 
eject the transferee as a trespasser.— (K.'iji Nath Chakravarti v, Upendra Chandra 
Chaudhri, I. L. R.. 24 Cal., 212 ; i C. W. N., 163). See also Dwarka Nath Misra 
V, Harish Chandra, I. L. R., 4 Cal., 925 ; Sristidhar Biswas v. Madan Sardar, 
i. L. R., 9 Cal,, 648 ; and Ilarihar Mukhurji Jadu Nath Ghosh, 7 W. R., 114, 
in which last mentioned case it w'as said that a tenant having a right of occupancy 
cannot create a tenure internicdialc between himself and yie zemindar, 

SlSCl&lSlSr ! Mr. Field in a note to his Difjest, P. 17, observes: “Under 
English law a parol disclainicr of the landlord’s title will effect a forfeiture of a tenancy 
from year to year or tenancy-at-will, if the landlord so elect; but will noUeffcct a forfeiture 
of a lease for a term certain. But a disclaimer by matter of record, as for example when 
a tenant in answer to an action for rent denies the relation of landlord 3>td tenant and 
sets up a title in himself or some third parly will work a forfeiture of any lease. The 
principle of forfeiture by disclaimer, so far as it* has yet been introduced into these 


provinces, rests (I believe) wholly upon case law; and the cases arc not sufficiently 
numerous or exhaustive to have given form and shape to the principle in its application 
to this country. I think the principle is one which the Courts would properly apply in 
administering justice, equity and good conscience (see 4 Kent’s Commentaries, 
U5);and I think it extremely desir.able lluit the l.egislature shofild define and 
regulate its application. Having regard to the circumstance of this country, I think 
mere words spoken or the claim by a tenant of a greater interest than he is entitled to 
(Woodfall, 283; Smith, 137) ought not to work a forfeiture; but I do not think that 
when a tenant in answer to a cl.aim for rent or to avoid a legitimate enh.ancement, 
deliberately in Court denies the title of his rc,al landlord and pretends to hold under 
a rival zemindar, .and by way of making evidence in anticipation executes a registered 
kabuhyat in favour of such riv.i' zemindar, forfeit lire of his right of occupancy or what- 
ever other right he possesses is a rcaspnable .and proper retribution. That such mala 
fides IS too common- the Zimba s^-stem in Backergunge is a notorius instance- the 
experienced are aware and, I know no more elTectual way of striking a blow at an evil 
generally complained of than by en.acting a reasonable rule as to forfeiture by 
disckaimer. I his rule should of course provide that waiver of forfeiture by distraint 
for, or receipt of, rent accruing after the forfeiture or by other conduct on the part of 
the Landlord shewing that, being aware of the disclaimer, he had elected to waive it.” 

le c<ase Law on this point has only recently taken a settled form.In the earlier decisions 
Judges were doubtful and observed that it is not settled law that such denial works 
Case law on disclaimer. ^ forfeiture of the tenancy.-(Mahomed Basiroollah v. 

Ali, 22 W. R. 448; Sreenmtty Ahulya v. Bhyrob, 
2S W.R ,47.) A tenant’s statement that he has a good title as against a person 
alegmghnnselftobc tiie assignee of the original landlord, does not constitute a 
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forfeiture of the tenure in favour of the landlord or warrant the latter in suing for khas 
possession. — (Doorga Krishna v. Sree Banoo, 18 W. R. 465*) In all these cases, 
however, it seems to Tiave been assumed that the law here allows forfeiture. In 
Sutyabhama v. Krishna Chunder (I. L. R. 6 Cal 55) Garth C. J., observed: 

The rule of the English law is that where, by matter of record, a tenant disclaims-his 
landlord's title, and sets up an adverse titte in himself or in some third party, he 
thereby forfeits his tenancy. But without laying down any absolute rule here with 
regard to forfeiture in such cases, we think we arc clearly justified in a case of this kind 
in refusing to allow defendants to change the whole nature of their defence at the 
last moment, and to set up in a^Court of Appeal a plea which they had directly and 
fraudulently repudiated in th^ Court below." a raiyat with rights of occupancy, in 
a rent suit brought against him by the purchaser of an Aima niehal^ denied the 
existence, of the relationship of landlord and tenant between himself and on the 
ground that the* lands occupied by him were not included in the Aima mehal 
purchased by B, B*s rent suit having been dismissed for failure of evidence on this 
point, 5 afterwards brought a regular suit to evict A and for mesne profits. It was 
held that A, by denying the title of B in the rent suit, thereby forfeited his rights of 
occupancy, and became liable to eviction .— (Mozuharuddin v, Gobind Chunder, 
I. L. R., 6 Cal., 436.) " We may observes " said Tottenham, J., that the 
doctrine of forfeiture is not entirely unknown to the law of landlord and tenant 
in Bengal, for section 85 of the Bengal Act VUI of 1869 distinctly provides 
for it in the event of the Collector being unable^ from the non-attendance of 
persons holding’ tenures and under-tenures, to ascertain them at the measurement of 
any lands under that section. " In a suit brought to recover rent in 1877, the 
defendant set up his lakheraj title ; this suit was dismissed. In 1880, in suit brought 
by the same plaintiff to obtain kJias possession of the land question in the former suit 
against the same defendant and three others claiming under the same title as himself 
th*e defence that the land was lakheraj was set up by all. It was held that the casd 
fell within the principles of the case of Satyabhama v. Krishna Chundra, and that 
the plaintiff, who had successfully proved that he had collected rents from the 
predecessors of the defendants, were entitled to evict them as trespassers on their 
failure to prove their lakheraj title. — (Lshan Chundra v. Shama Churn, I. L. R,, jo 
Cal., 41). "No doubt," observes Norris J., "there are various rulings of this 
Court on this point, but it seems to us that the weight of authority is in ^favour of the 

view that when a tenant directly repudiates the relation of landlord and tenant and 

sets up an adverse title in himself, the landlord is entitled to take possession of the 
land, irrespective of the period during which the tenant may have been in possession." 
— (Shum'sher Ali v. Do3'a Bibi, 8 C. I-, R., 150). Compare also Ram Nuffur v. Dhol 
Gobind, I C. L. R., 421 ; Dabce Missa r. Mangur, 2 C. I,. R,, 208). See s. 25, 
posti pp. 139, 140. But it is doubtful whether, under the present Act, the doctrine 
of disclaimer can be enforced, against a permanent tenure-holder, fixed raiyat or atl 
occupancy-raiyat. or a non -occupancy- raiyat, because ss. 10, 15, 25 and 44 of the Act 
specify the condition, under which the tenants can be ejected, and they provide that 
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ejectment is not possible except under those conditions, and disclaimer is not one of such 
conditions. Mr. Ilbert’s observations in the Legislative Council on this point also favour 
the same inference ; cannot advise the Council to give legislative sanction to what may 
fairly be described as an cibsolesccnt doctrine of English law. I will not call it an obsolete 
doctrine, because it still appears in the text-books. But 1 call it an obsolescent doctrine, 
because it is very rarely enforced, and wheft attempts arc made to enforce it, the 
Courts regard it with disfavour and limits its application in every possible way. And 
it appears to me that the doctrine is even more dangerous in Bengal than it is in 
England. Owing to a variety of well-known circumstances, such as the fact that the 
raiyat usually does not derive his title from contract, ‘ to the comparative rarity of 
written agreements, to the absence of definite landmarks, and to the shifting from 
natural causes of such landmarks as exist, it is often a matter of extreme doubt whether 
the relation of landlord and tenant exists between two persons with respect to a par- 
ticular land. And when the existence of such a relation is denied or questioned on 
cither side, we are by no means entitled to assume that the grounds for denying or 
questioning it are fraudulent or improper. Wc have done our best, by various provisions 
of this bill, to lessen the number of excuses for alleging this doubt, and to provide 
for cases in which it is alleged in good faith. Thus, we have in s. 6o carried a step 
further the policy of the Bengal Registration Act by enacting that where rent is due 
to the proprietor, manager or mortgagee ef an estate, the receipt of the person regis- 
tered under the Land Registration Act, 1876, as proprietor, manager or mortgagee 
of that estate, or of his agent authorized on that behalf, shall be sufficient discharge 
for the rent, and the person liable for the rent shall not be entitled to plead in de- 
fence to a claim by the person so registered that the rent is due to any third person. 
We have by another section (s. 61) enabled a tenant, who entertains a bond fide doubt 
as to the person entitled to hiS rent, to pay the rent into Court. We have said that 
when a person is sued for rent and admits that rent is due, but pleads that it is due to 
a third person, the plea is not to be entertained except on terms of payment into 
Court (s. 150). And we have endeavoured to help the landlord who is in doubt 
whether to treat an occupant as a tenant or as a trespasser, by authorizing him to 
claim, in a suit for trespass, as alternative relief, a declaration that the defendant i's 
liable to pay for the land rent at a rate to be fixed by the Court (s. 157), 
By these and other provisions we have endeavoured to assist, as far as is 
practicable, both landlords and tenants ; and I am not prepared to go further.'' 
In Debiruddi and other v. Abdur Rahim I, L. R., 17 Cal., 196, Wilson and 
Rampini, JJ., followed the decisions cf Satyabhama Dasi ( 1 . L. R., 6 Cal,, 55) and 
Ishan Chunder Chatterji I. L. R., 10 Cal,, 41, and held tnat a denial by a tenant of 
the title of his landlord before the Bengal Tenancy Act came into operation created a 
forfeiture, but that since the passing of that Act, in any case to which it applies there 
cannot be any eviction on the ground of forfeiture incurred by denying the title of 
of the landlord, that not being a ground enumerated in the Act and therefore expressly 
excluded by s. 178. That case, however, was a case under the old Acts, and before 
the Bengal Tenancy Act came into operation ; the opinion of the learned Judges with 
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regard to what the law is under the Bengal Tenancy Act is an obitur. dictum and 
amounts toja semble. In Dhora Kairi r. Ram Jiwan Kairi I. L. R., 20 Cal., loi, 
which was a case uncter the Bengal Tenancy Act, their Lordships however followed 
the decision of Debiruddi v. Abdur Rahim I. L. R., 17 Cal., 196, and held 
that in all cases to whicli the Bengal Tenancy Act applies there can be no eviction on 
the ground of forfeiture incurred by denying the title of the landlord. Sec Sheik 
Nizamuddin v, Momtaguddin, 5 C. W. N. 263; but a denial before the Bengal 
Tenancy Act was pa.ssed operates as a forfeiture of the tenant’s right whether the case 
is governed by the Transfer of Property Act or by the ordinary Rent Law whicli was 
in force before the passing the Bengal Tenancy Act -Annada Chandra 
Abrahim Solenian, 4 C. W. N. 42*; the rule that a denial ol the relationship of 
landlord and tenant does not entail a forfeiture does not apply where the denial is 
gnven effect to by a decree of Court. The plaintilT, owner of a durputni taluk, had 
sued defendant No. i for rent,* the defendant having denied plaintiff’s title, the 
plaintiff withdrew the suit and a subsequent suit for rent wliich was met by the same 
defence was disrnis.scd on the groulid that there was no rdationsliip of landlord and 
tenant ; plaintiff then brought a suit for khas possession and defendant again denied 
relationship of landlord and tenant ; it was held that plaintiff was entitled to khas 
possession, and tlie rule that the denial of relationship of landlord and tenant does not 
entail a forfeiture did not apply to the case. — Nilinadhub v. Anantram, 2 C. W. N. 
755 

Limitation; — The period of limitation for ejectment under clause (a^of this section 
is two 3'ears under art. 32, Sch, II of the Idniilation Act (Soman Gop v, Raghabar 
Ojha, 1. L. R., 24 Cal., 160 ; i C\ W. N., 223 ; Sarup Das r. Jageswar Rai, L L. R., 
26 Cal., 564; 3 C. W. N., 464). The period of limitation for a suit for ejectment 
under clause (b) of this section is one year under art. i, Sch. Ill, appended to this 
Act. A suit to compel the defendant to remove trees from certain laiid leased to him 
for agricultural purposes is governed by art 120 Sch. II of Limitation Act: — Gunesh 
Gondour, L L. R., 9 Cal. 147 ; Kedar Nath v. Sriratun, L L. R., 6 Cal. 34. 

26. If a raiyat dies intestattf in respect of a right of 
occupancy, it shall, subject to any custom 
Devolution of to the contrary^ descend in the same manner 

other immovable property ; prervided that, 
in any case in which under the law of in- 
heritance to which the raiyat is subject, his other property goes 
to the Crown, his right of occupancy shall be extinguished. 

Heritable : — The occupancy right is thus expressly made heritable. Tbider the old 
Acts in Ajodhj^a Pershad r. Musst, Imambandi, 7 W. R, 528 (F. B.), the Chief 
Justice (Sir Barnes Peacock) questioned if an occupancy right is necessarily 
heritable ; so in Jateeram Surma v- Mungloo Surma, 8 W. R., 60, a distant relation 
of the deceased raiyat was not allowed to succeed by inheritance, and set 
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arrangement by the zemindar letting the lands to another tenant. These questions 
are now settled otherwise by positive law. If a custom be pleaded that it is 
not heritable, the onus is on the person alleging it. The heirs of the last 
recorded tenant with respect to an occupancy holding arc entitled to claim 
recognition from the landlord, and if the latter ignoring them, brings a suit for 
arrears of rent and in execution thereof sells the holding, the right of the former 
is not affected. So where, upon the death of the last recorded tenant, none of his heirs 
had his name recorded in the la dloid s office, but they held the land and went on 
paying the reut and obtained separate rent receipts for some years, until recently, when 
a rent suit was brought against two of them only,f and the jiimma was sold in 
execution of the decree, held that after having atreepted vent from all the heirs the 
landlord had no right to ignore some of them, and that the sale did not pass the 
entire jumma but only the right, title and interest of the judgment debtors : — 
Annada Kumar v. Han Dass, 4 C. W. N. 608: I. L. R. 270^1.545. The 
Calcutta Iligh Court has held tint the heirs of a deceased occupancy- raiyat 

arc liable for the rent of the holding whether they hold it or 
Liability of the heirf. not, unless they have surrendered it or ** done something from 
which a surrender in the terms of section 86 can be prcsumccU'* 
Non-cultivation of the land would not necessarily amount to a surrender. — Peary 
Mohan v, Kumar Chandcr, [. L. R., 19 Cal. 790. This is at variance with the view 
taken by the Allahabad High Court which seems to hold that before the heirs of a de- 
ceased occuf^icy-rai^at can be made liable it must be shown that they have accepted 
the tenancy or attorned to the landlord. — Lckraj Singh v, Rai Singh, 1 . L. R,, 
14 AIJ. 381. 'Fhere cannot be a pirtial acceptance or renunciation of an in- 
Partial acceptance heritanco, nor can one of several heirs accept a part only of an 

inheritance to the prejudice of the other licirs and of the creditors 
of the deceased. An acceptance in part has the effect of an acceptance of the whole 
and carries with it the same liability. If a person accepts the inheritance in whole or 
in part he is bound to discharge the liabilities which attach to the late tenants from 
whom he inherits, unless he can prov'e that he has since made a formal surrender of 
the holding to the landlord : — Mo2an> Hassain v, Bhouddhi, 5 C. W. N. 190. 

Right to boqUOath ; — it is to be presumed that the right of an occupancy- 
raiyat^o devise his holding by will standstill the same position as his right to make any 
other alienatidn, and would be dependent on local usage. — Vide cl. (d) subsection (3) 
of s. 178 post. 


Enhancement of Rent. 

27 . The rent for the time being payable by an occupancy- 

Presumption as to fair raiyat shall be presumed to be fair and equi- 
and equitable rent. table Until the Contrary is proved. 

A raiyat with a right of occupancy is entitled to hftld his land upon paying a fair 
. and equitable rent. The law presumes that the rent at present paid is fair and equit- 
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able, and this rent cinnot be enhanced cxcc )t after service of notice under section 14, 
and upon one of the grounds stated in section 18 of Act VIII of 1869 (B. C.) — (Issur 
Ghose V, Hills, W. R. Sp. 148 ; Thakurani Dasi v. Bissessar Mukerji, B. L. R. i Sup. 
Vol., 202 ; 3 W. R. ( Act X ), no ). ’For further explanation sec sections 35 and 24. 

For tho timo boing payablo : — The beneht of the presumption will always be 
in favor of the tenant. This section docs not purport to protect the landlord but the 
tenant ; when tliereforc the tenant has been paying a higher rent than his old, and the 
landlord wants to stop him by setting up a presumption under this section, the time 
must not be less than tlircc years. Sec proviso I of Section 29 and notes. 


Restriction on en- 
hancement of money- 
rents. 


2a Where an occupancy-raiyat pays his 
rent in money, his rent shall not be enhanced 
except as provided by this Act. 


Bllhanoenjent of produco rsnt : — But when an occupancy raiyat pays rent in 

kind hih rent can Ije enhanced otherwise than by this Act. The provisions of enhance- 
ment in tho present chapter apply to money-rents only. Is enhancement of hhaoli 
rent possible under tlie general principles of laws, /. otherwise tlian under this Act? 
I think so; s. 17B places no restriction on enhancement of rent in kind. — *See Thakur 
Persad v, Mahomed Bakir, 8 W. R., 170. 


Enhancement of 
rent by contract. 


29. T he money-rent of an occupancy-raiyat 
may be enhanced by contract, subject to the 
following conditions : 


(r/) the contract must be in writing and registered ; 


(/?) the rent must not be enhanced so as to exceed by 
. more than two annas in the rupee the rent previously 
payable by the raiyat ; 

(<) the rent fixed by the contract shall not be liable to 
enhancement during a term of fifteen years from the 
date of the contract ; 

Provided as follows — 


(i) Nothing in clause (a) shall prevent a landlord from 

recovering rent at the rate at which 'it has been 
actually paid for a continuous period of not less 
than three years immediately preceding the period 
for which the rent is claimed. 

(ii) Nothing in clause (^) shall apply to a contract by 

which a raiyat binds himself to pay an enhanced 
rent in consideration of an improvement which has 
been or is to be effected in respect of the hc^Jding 

« 
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by, or at the expense of, his landlord, and to the 
benefit of which the raiyat is not otherwise entitled ; 
but an enhanced rent fixed by such a contract shall 
be payable only when the improvement has been 
effected, and, except when the raiyat is chargeable 
with default in respect of the improvement, only 
so long as the improvement exists and substantially 
produces its estimated effect in respect of the 
holding. 

(iii) When a raiyat has held his lapd at a specially low 
rate of rent in consideration of cultivating a parti- 
cular crop for the convenience of the landlord, 
nothing in clause (b) shall prevent the raiyat from 
agreeing in consideration of his being released from 
the obligation of cultivating that crop, to pay such 
rent as he may deem fair and equitable. 


This Act provides for the enhancement of money rent only add in two ways, -vig. 

Enhancement possible Contract or by suit, and under section 28 enhancement of 

by coi tract or suit. money rent is not possible except in these two ways. The 

contract again must be (a) in writing and registered, which is subject to proviso (i), 
(6) must not atlow an enhancement of more than two annas in a rup^e, i. e, of onc- 
cighth of the existing rent wliich is subject to provisoes (ii and iii), and (c) shall not 
be liable to .a further enhancement during the fifteen years next. Tlie fifteen years 
rule applies also to enhancement by .suit, sexj section 37. The first of these conditions 
make an addition to sections 17, 18, of the Registration Act (II I of 1877). , A lease 
at an enhanced rent for less than a year is e.xcmpt for registration under clause (c) 
of section 18, but would now be registrable under the present section. The proviso 
attached to this condition .s that if the raiyat had I 5 bcn actually paying rent .at a higher 
rate continuously for three years or more he would be precluded from ple.ading that 
the contract w.as not registered or id writing. So that If a landlord can peacefully 
realise a higher rent for at lead three years, this provision will not affect him. The 
proviso (i) implies th.at if the r.aiy.at had been actually payiitg a higher rent for less 
than three years, the landlord will not be entitled to cl.aim it, unless he has shown th.at 
the^aiyat made a contract in writing and registered it. This however, is inconsistent 


with section 27 which provides that the rent for the time being p.ayable shall be 
presumed to be fail and e<5uitablc. If a raiyat had been paying a rent (higher than 
his former rent) for two yeai under section 27 of the Act, that rent ought to be 
presumed to be fair and ecjuitable. Condition (a) of section 29 modifies this provision 
by providing that the term during which the higher rent is paid must not be less than 
three years. Section 27, however, is meant for the benefit and protection of the tenant ; 
the presumption will therefore always arise in his favour. If the landlord waitts to 
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avail himself of the presumption as against the raiyat, he must show that the higher 
rent has been paid at least for three years. Condition (i) controls the whole section. 
Even if the contract be in writing and registered, the enhancement must not be more 
than two annas in a rupee ; where however a higher rent which exceeds this limit 
is stipulated by a written and registered contract, it will operate only to the extent of 
the limit. This condition will not apply when an improvement has been made by 
the landlord to the benefit of which the raiyat is not entitled except by paying 
an enhanced rent, and the improvement must be substantially effective — See sections 
76 to 83 of the Act, This condition is also subject to proviso {Hi ) — See section 56 of 
Regulation III of 1793. Condition (c) relates only to the after-effect of the contract. 
.Whatever be the term of the ^contract, for the next fifteen years no further enhance- 
ment is possible. It is doubtful, however, if this condition will avail when a contract 
of progressive enhancement is made. Suppose the contract is that a higher rent 
shall be p*aid for tpn years, and then a still more higher rent for another ten years, and 
so on. Will the bar of fiftten years apply ? The wording of the section will not make 
such a contract inoperative, though it must be said that a contract of this nature 
would be against the spirit of law. ‘^It is considered that it would be destructive of the 
objects of the Bill if occupancy raiyats were left perfectly free to deprive themselves 
by their contracts of the right to hold at fair and equitable rates secured to them by 
the law. But on the other hand, absolutely to prevent such contracts, it is thought, 
involve too great an interference with the freedom of the parties. A middle course 
has accordingly been adopted.*’ — (S. C. B. III.) The proviso has been added at the 
instance of tlie llon’ble Mr. Evans. 


To what cases this section does not apply This section applies only to 

cases of increase in the rate of rent, which is ordinarily 

Alteration of area. designated ^‘enhancement of rent.” This section has no 

applit ation to increase in the rent by reason of increase in 

area which is not called ” enhancement of rent ” but is styled “ alteration of rent ” 

in this Act : — Satis chandra v. Kahiruddin, I. L. R., 26 Cal, 233 ; when the contract 

was to pay a rental agreed upon by the parties in settlement 

nicnt^orrilpute.^^ ^ dispute between tjiem as to what had been in fact 

the rental of the land held by the tenant, held that this 

agreement is not Nvithin the provisions of this section at all : — Shco Sahoy v. Ram 

Rachia, I. L. R., 18 Cal, 333. This case was followed in the case of. Nath Singh 

V. D.imri Singh, I. L. R., 28 Cal. 90, where it was held that where the kabuliyat is 

not mere agreement to enhance the rent, but is an agreement to settle bohd^ 

fide disputes and differences, this section will not apply. When the section 

says that the money rent may be enhanced by contract in writing and registered, 

it evidently means to refer to enhancement after the promulgation of the Bengal 

Tenancy Act; a contract by which rent was enhanced before 
Contract before the . . r , . , r . 

passins of thi» Act. the passing of the Act does not fall within this section and 

% 

therefore . such a contract is no bar to an enhancement during 
the period of fifteen years from the dale thereof, as contemplated by cl. (c) of 
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this section. — Molhura Mohun if, Mali Sarkar, L L. R., 25 Cal. 781. But see Bepin 
Bihari v, Krishna Dhone, 1 . L. R., 32 Cal. 395. S. 29 cl. (B) has no retrospective effect 
and does not apply to a kabuliyat executed before the passing pf this Act : — Tcjcndra 
Narain v. Bakai Sing, I. L. R., 22 Cal. 658. 

Cl3(llS6 fSt) — A widow may sign a kabuliyat on behalf of her minor son agreeing 
to p«ay enhanced rent, and the son on attaining full age and entering on possession of 
the tenancy is bound by the kabuliyat (Watson & Co. v. Sham Lall Mitra, I. L. .R, 
15 Cal., 8.) One of the holders of an under-tenure having agreed with his immediate 
landlord that an enhanced rent should be paid in respect of the tenure, the enhanced 
rent fixed was paid for some years, when default tbcii^ mack, the landlord brought a 
suit against all the joint-holders for arrears of rent at the enhanced rate. Held, , 
that the landlord was entitled to rent at the rate claimed, until circumstances were 
shown from which it would follow that the rate claimed was not the fair and equitable 
rate payable. //cW, further, that the holder by whom the agreement to pay the en- 
hanced rent was made, was not solely liable to pay that rent, but that the tenure was 
also liable, and that if it could Ije shown that the other holders had acquiesced in the 
agreement they were, otherwise responsible. — (Burhunnuddi v, Mohan Chundcr, 8 

C. L R., sn.) 

Clauso (b ) : — a contract whicli contravenes the provisions of this clause is wholly 
void. It is not divisible, so that a decree for enhanced rent up to the extent allowed 
by law cannot be given (Krishna Dhan Ghosh -i;. Brojo Gobinda Rai, 1 . L. R., 24 
Cal., 895; I C. W. N., 44^)* 

Proviso ( 1 ) ; — in the case of Mothura Mohan Lahiri v. Mati Sarkar ( 1 . L.R., 
25 Cal., 781), cited above, it was held that having regard to the proviso (i) of s, 29 
and the provisions of s. 27, the plaintilT would at any rale, (/.c., failing the kabuliyat), 
be entitled to recover rent at tlie rate paid by the defendant for more than three years. 
A recent Full Bench has held that this case was wrongly decided and that Proviso, (i) 
to s. 29 does not control cl. tb) of that section. The landlord of an occupancy raiyat 
cannot therefore recover rent at the rate at which it has been paid for a continuous 
period for wliich rent is claimed, if such rent exceeds by more th.in 2 ans. in the rupee 
the rent previously paid by the raiyat — Bepin Bchari v, Krishna Dhone I.L.R., 32 Cal. 
395 ; 9 C. W. N., 265. The rate contemplated by proviso (i) is not the average rate. — 
Ibid, Where tenants after mortgaging their land agree to pay, and for two or three 
years pay, an increased rent to their landlord who is ignorant of the mortgage, and the 
property is afterwards sold in execution of the mortgage debt, the zemindar is entitled 
to recover the increased rent from the tenants or from the party who has succeeded to 
their rights and interests (Mitrajit Singh v. Raj Chandra Rai, 15 W. R., 448). 


30. The landlord of a holding held at a money-rent by 
an occupancy-raiyat may, subject to the pro- 
rent by^si^tT^ ° visions of this Act, institute a suit to enhance 
the rent on one or more of the following 
grounds, (namely) : — 
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(a) that the rate of rent paid by the raiyat is below the 

prevailing rate paid by occupancy-raiyats for land 
of a similar description and with similar advantages 
in the same village “or in the neighbouring 
villages” (Act III B. C. of 1898) and that there 
is no sufficient reason for holding at^ so low a 
rate ; 

(b) that there has been a rise in the average local prices 

of staple ft)od-crops during the currency of the 
present rent ; 

(f) that the productive powers of the land held by the 
• raiyat have been increased by an improvement 
effected by, or at the expense of, the landlord 
during the currency of the present rent ; • 

{d) that the productive powers of the land held by the 
raiyat have been increased by fluvial action. 

Explanation. — “ Fluvial action ” includes a change in the 
course of a river rendering irrigation from the river practicable, 
when it was not previously practicable. 

Extended toOrrisa (Not. June 27th 1892 and November 5, 1898). The old section 
ran thus : No raiyat having- a right of occupancy shall be liable to an enhancement of 
the rent previously paid by him, except on some one of the following grounds, namely : 
—that the rate of rent paid by such raiyat is below the prevailing rate payable by the 
same class of raiyats for land of a similar description and with similar advantages in 
the places adjacent ; that the value of the produce or the productive powers of the land 
have been increased otherwise than by the agency or at the expense of the raiyat 
that the quantity of land held by the raiyat lyis been pioved by measurement to be 
greater than the quantity for which rent has been previously paid by him.” — (Section 
17 of Act X of ivS59 and section 18 of Act 1869, B. C.) 

The landlord of a holding ‘ Landlord ' under its definition 1[s, 3 (4) is a 
person immediately under whom a tenant holds, and includes 
The ijaraJar. the Government. It therefore includes an ijaradar, or dur- 

ijaradar. Where a party took an ijara estate while certain 
raiyats were under notice of enhancement, but neither contributed nor offered to con- 
tribute necessary expenses, he was held not entitled to share in the increased rents. — 
(J. R. Savi V. The Collector of Jessore. 17 W. R., 382.) Indeed under the old law 
it was held that under s. 13 of Act X of 1859, and s. 14 of Act VIII of i86g (B. C.), 
when any land is in the farm of a lessee, the notice of enhancement must issue from 
the farmer, as the person to whom the rent is payable. — (Bino dial ir, Mackenzie, 3 
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W.R., (ActX), 157: Hemchunder i., Purno Chunder, 3 • •' ( o ' -gi'l • 

DoorgA Shyamjha, 8 W. R.. 72: Watson & Co. t/. Nil Kant, 10 W R., 3 ). 
and this notwithstanding an agreement between the zemindar an t ic armc 
which the zemindar reserved to himself the right of serving notice of enhancement. 
(Doorga Charan n. Goluk Chunder. 23 W. R.. 228.) So a person by w'hom notice 
of enhancement was served at the time when the rent was payable to him is cntil e , 
either entirely^ by a sale or partially by a lease, to convey to the purchaser or lessee 

the rent with the incident of its being liable to enhancement under that notice. 1 le 

purchaser or lessee is not obliged to serve fresh notice of enhancement (Kharkee oy v. 
Furzundali Khan, ih W. R., 1+4 ) An ijaradar ij entitled to enhance the rent of 
raiyats holding under him, where there is no condition or stipulation in his lease 
precluding him from so doing.~( Doorga Persad Joynarain, 1 . L. R., 2 Cal., 474 : 

see I. L. R., 3 Bom., 23.) But not a manager appointed 
Manascr, Under s. 243 of Act VIll of 1859 who is appointed merely to 


collect rent and other receipts and profits of the land; to 
carry on the existin^c^ st.ate of affairs as the proprietor had been doing* and has no 
power to i‘.sue notice of enhancement. — (Khetlcr Mohun t\ Wells, I. L. R., 8 (.ah, 
719; II C. I2. R.> I3-) manager appointed under s. 95 of this Act may 

sue f(3r enhancement of rent, — s. 98 (3). A Ilinclii widow in 
Hindu VVidov.'. possCvSsion of her husband’s estate, whether in her own 

light as widow or as guardian of her minor son, is entitled 
to sue for enhancement. Surja Kanta Acharjya r. Hemanta Kumari, I. 1 ^. R., 
20 Cal. 498, P. C. The ^ landlord ' in this section means a landlord of ihc* entire 16 annas. 
Fractional co-sharers cannot maintain such an action, even where the raiyat has 
executed a kabuliyat in favour of the co-sharer landlord agreeing to pay his .share of the 
rent separately. The enhancement must be made in accordance with law, and upon a 
properly constituted suit. — Gopal Chandra Umesh Narain, I. L. R. 17 Cal., 69^. 
The term holding ” as used in this .section means an entire holding ; an agreement by 
a tenant with one of several joint-landlords to pay his share of the rent separately 
•does not constitute a separate tenancy under him ; so where a r.o-sharcr landlord sued 
for enhancement of rent on the basis of such an agreement, held that such a suit was 
not maintainable even when it contained a stipulation for such enhancement— Baidya 
Nath V, Sheikh Jhin, 2 C. W. N, 44 ; sec also Haribolc v. Tasimuddin, 2 C. W. N. 
68O; where it js held that thi.s section does not apply to an enhancement of rent of an 
undivided share of lands comprising a holding, as it docs not fall within the definition 
of a holding given in this Act. See notes under s. 3, cl. (9). 


Ofths holding held by an occupancy-raiyat:— 'Holding’ is a parcel of land 

The section- applies only ^ ^ oiic who has acquired a right 

agricultural to hold land for the purpose of cultivation (s. 5). This section 

will not, therefore, apparently apply to land which has been 
let on lease for the erection of a school or church— (Rani Shuroomya w. Blumhardt, 9 
W. R., 552.) Nor to land situated in a town or used for building purposes, and not 
for agricultural or horticultural purposes.— Madan Mohan v. Stalkart, 9 B.L.R., 79 I 
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17 W. R., 441 ; Rani Durga Sutidari v. Bibi Omdatunnissa, g B. L. R., loi ; 17 
W. R., 151 ; 18 W.R,, 235, F. B. ; Brojo Nath Lowther, 9 B. L. R., 121 ; 17 W.R., 
183; Kali Mohan r. Kali Kristo, ii W. R., 183; Kali Kishen v. Srimati Janoki, 8 
W.R., 200. Maharajah Sutces Chunder v» Huri Mohon, i Hay, 275,) Sec notes under s* 

20* Bast 00 land however, upon which the raiyat’s house is built, • 
Bastoo and udbastoo. <^063 not fall within the definition of land for building purposes 

and is consequently liable to enhancement under this section. — (Naimuddi v. Scott 
Moncrieff, 3 B.L.R. A. C. 283 ; 12 W.R., 140). In delivering his judgment in this case, 
Maepherson, J., observed : '^It is true that some kinds of bastoo lands cannot be enhanced 
under Act X of 1859, or Act VI H of 1869 (B.C.), land in a town on which a house 
is built. But it is equally true that some kinds of- bastoo land are liable to enhancement, 
and do come under the provisions of the Rent Law, e,g*i land on which stands the 
house of a raiyat who is engaged in cultivating the surrounding lands. The case of a 
raiyat bmlding a^roup of a few huts upon a small piece of ground, used by him as his 
residence and cowshed, &c., and keeping a portion of lands as 00th an (courtyard of his 
house) is quite different from the case of an indigo or silk manufacturer, who may have 
erected a large number of buildings scattered over a large area of ground. In the 
former case the whole of the raiyats’ residence with ootJian is assessed at bastoo rates ; 
but in the latter case only those blocks of land upon which different parts of factories, 
such as vats and other buildings are situated, are assessable at bastoo rates — 
Prcmchand v. Brown, 6 W.R,, Act X, 92. Seesub-cl. (/*)of cl. (2) s. 76, and also cl. (i) 
of s. 77. Where a lease was granted for building purposes by a person with a limited 
interest in theesjLatc, or a life-tenant, the lessee is not thereby relieved from enhancement 
claimed by a party succeeding to the life-tenant. — (Joggessur v» Rajendra, 5 W. R., 
Act X. 34.) The rent of a julkur is not liable to enhancement under this section, as no 
right of occupancy can be acquried in julkursand tanks (see nolc.s under s. 20). The 
Rent Law does not entitle a lessor to enhance the rent payable from a lessee on 
account of a right leased to the latter to collect lac insects from trees growing in former’s 
land. — Gopal Singh v. Sum Ruri, 23 W. R., 45^0 kabuliyat 

or surkhiit will lie under Act VIII of 1869 (B. C.) in the case 
House- rent of a house situated in a town, but the lessee of a share of a 

house has a right to raise the rent of such share after due notice, and to eject the ten- 
ant if he refuses to pay the liigher rent. The suit as it has been brought, observed 
Maepherson, J., is in the nature of a suit for kabuliyat — the plaintiff ^requiring the 
defendant to execute a surkhut as regards two-thirds of the house. But the house being 
in the town otGya, the provisions of Act VIII of i8v)9 (B. C.) do not apply to the case, 
and no suit for kabuliyat or surkhut will lie. Ihc best course for the plain- 
tiff will be to serve a fresh and distinct notice on the defendant, that from a 
date named rent will be payable by him at a certain increased rate, and that 
if he fails to pay at that rate he must quit the premises.” — (Ramlal v. Chummon, 24 
W. R. 271.) Plaintiff having served notice of enhancement in terms of s. 14 of the 
Rent Act VIII of 1869 (B. C.) of certain lands held by defendants on which reservoirs 
and buildings, for the purpose of silk filature, had been constructed, brought a suit 

20 
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f* such enhancement under Act VIII of 1859. The lower Court dismissed the 
in spite of a statement in the plaint that the suit was brought under the latter Adt oh 
the ground that the rent of the tenure was not cnhanccableninder the Rent Law. 
Held, that the lower Court ought not to have refused to decide the suit in the form in 
which it was brought, but ought to have incjuired as to the natuie of the tenancy, 
Whether it was held at a fixed rate or not. Held further that, although the suit was 
brought under the general law of procedure, the notice was not vitiated by the fact 
that the reasons assigned for the enhancement were reasons taken from the Rent LaW 
applicable to the case of raiyats possersing rights of occupancy .— Kumar Paresh 

Narain v. Robert Watson & Co., 3 C. L. R., 543 )*^« The Collector of Monghyr 

V. Hakim Madtir Bux, 25 W. R., 136, it was laid down that the mere fact that a 
building has been erected on a piece of land with the consent of the proprietor, does 
not give the occupant a right to hold the land perpetually at the same rate. ^So re 
Ranee Durga Simdari v, Bibi Omdatunnisa, 18 W. R., 235, it was held that the 
erection of a building upon the land with the consent of the landlord does not give to 
the occupant a right to hold the land perpetually at the same rent. A suit for 
enhancement of rent, in pursuance of a notice to pay the enhanced rent or quit the 
land within three months, cannot be maintained where the land in question was 
originally lot by the ancestor of the defendants for building purposes. — (Purno 

Chunder Sadat Ali, 2 C. L. R., 31). When the Collector has issued due notice of 

enhancement, under s. 14 of Reg. VII of 1822, of the jumma of lands situate in town 
and subject to that regulation, and on failure by the tenant to accept a settlement at 
the revised rale ah action in ejectment has been brought, the Civil Court has no power 
to consider whether the new rate of assessment is reasonable, or in any way to 
interfere with the amount of the revised jumma as fixed by the Collector. Where the 
tenant refuses to accept a revised settlement under such circumstances, he is to be 
entitled to a’ reasonable time within which to remove a house standing’ upon the lands 
in question. — (Ram Chunder v. The Government, 6 C. L. R., 365.) The Act 
defines settled raiyat'' (s. 20), and an occupancy-right (s. 21), but it does not 

define an occupancy-raiyat. But the settled raiyat is an occiipancy-raiyat 

under sub-cl. {h) of cl. (3), s.^ 4. Comparing ss. 20 and 21 with this 

sub-clause, it seems that a settled raiyat is a convertible term with an 

occupancy-raiyat. This section (s. 30) applies only to occupancy- raiyats ; it does 
not apply to talukdars or holders of intermediate tenures. — Huronath v, Bindubasini, 
3W. R., Act X, 26; Nava Kishsore t/. Pandul, 8 W. R. 312 ; Panioty Jiiggut 
Chunder, 9 W. R., 379 ;Budurinissa i’. Chundra Kumar, 10 W. R., 454). Nor will it 
apparently apply to a raiyat without a right of occupancy,- (Chundra Kumai'^. 

Azeemuddin, 14 W.R. loo.) A tenanCs right of occupancy is 
hanpemenf In ^ enhancement- 1 W. R., 86 (3 R. J. P. J., 

occupancy right, 1 86.) By Serving notice on defendant under the terms' of s. 

t 7 t Act X of 1 859. plaintiff was held to hdve ttedted defendant 
as a raiyat having a right of occupancy, and to be debarred from' suing him fOr 
enhancement of rbnt as an under tenant oj- middleman.— Chandra Nath v. Shotooram, 
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The same stamlar^ of 
Rent should be used. 


12 W. R., 3^3'-) "I should not,” says Markby, J., in another case, ta 

express a final opinion. It does,,however, appear to me that where a zeminda,r comes, 

in and gives a notice of enhancement to a tenant on the first of the grounds stated in 
section 17, Act X of 1859, he does treat him as a raiyat having a right of’ occupancy.” 
— ( i’hakoor Dutt v. Gopal Singh, 14 VV. R., 4.) The same argument applies to. a suit 
for enhancement. 

Held at money-rent : — The old Act did not characterise the nature of Yent’ and 
s. 1 8 of Act VIII of 1869, B.C. applied both to rent reserved in 
Jh«e the* money as well as rent in kind. Both the old and the new section., 

or heW at money-rent. ho’^everf usc the words ‘enhancement' and 'enhance/ which dq 

not ordinarily include commutation or variation of rent. In grant- 
ing an enhancement the same standard ought to be used> e.g , when a landlord received 

rent-in-kind at the ratio : 8, he might sue under s, i8 of Act 

VIII of 1869 (B, C.) to raise his proportion to 9 : 7 or when 

he received rent in money, he might sue for a higher 
rent in money ; but the wording of that section precluded the idea that a landlord 
receiving rent-^n-kinJ might sue under that section to convert his rent to the prevailing 
rent in money, or that a landlord receiving rent in money might sue under it to convert 

it to the prevailing bhaoli rate. It has been, however^ helc^ 
klmi^T'to’^^money-rent^^ that a zcinifidar may sue to convert rents paid in kind into 

this rents paid in money under s. 18 of Act VIII of 1869. This 

question first arose in the case of Yakub Hossein v. Sheik 
Chowdry Wahief AH, 4 W. R. (Act X) 23. The two Judges (Baylcy and E. Jackson, 
JJO dilTered in opinion, and the case was to laid before a third Judge (Trevor, J.) 
He held that the intention of the laws of this country was to discourage rent-in-kind, 
and encourage the introduction of money-rent. Hence when the landlord sued to 
convert his rent-in-kind into the prevailing money-rent, the ^Courts of Justice ougfit 
to encourage such a suit, This decision was follow^ed in Thakqr Persad y, Nowab 
Syud Mahomed Baker, 8 W. R., 170. 

Instituto a suit to enhance rent:— This section should be read with s. IS4 of 
the Act. The repeal of the provisions about the notice of 
of^rea^not enhancement and the wordings of the present section giving 

a right to institute a suit to enhance rent, with s. 154, clearly 
lay down that notice of enhancement will not now be necessary. This makes a great 
change in the law with regard to enhancement suit^. 

"We have dispensed with the aioticc of enhancement which is required by tfie 
present law, and which was also required by the old Regulation in force before 1859. 
Such a large percentage of enfiancemeA cases have failed, becausis it was npt found 
that the notice liad been served, or, because the notice was defective in form^ that 
h^s appeared to us highly expedient to do away vvith a detail, the practical result of 
which has been to delay and impede a decision of the real question at issue between 
the parties. We have accordingly made the institution of the enhancement suit to bje 
noticp to the tenant. Under the existing law the enhancement notice must be served 
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in districts or parts of districts whether the Fusli year prevails in or before the month 
of Jyte, and in districts or parts of districts w'here the Bengalee year prevails in or 
before the month of Pous. The very proper and reasonable object of this is, that the 
raiyat may know the fact of increased rent being claimed in such time as will enable 
him to relinquish the land before the end of the agricultural year, if he is unwilling 
to hold it at an increased rent. If the notice is not served in or before the month of 
Jyte or Pous, it will not affect the rent of tlie following year. We have effected the 
same object by requiring tlie plaint, in order to affect the rent of the following year, 
to be presented in districts in whicli the Fusli or Umli year prevails in or before the 
month of By.sakh, and in districts in which the Bengalee year prevails in or before 
the- month of Aghan, i,e,, one month earlier than the time for service of the present 
notice. This will enable tlie summons in the suit to be served at or before the time 
at which the notice is now served, JhJ the tenant will therefore hav^e an cqu/xl facility 
to relinquish the land before the close of the agricultural year, if*lie is unwilling to 
continue to hold it at an increased rent (s. 96 of the Draft Bill).'' (R. C., R. I.) Section 
96 of the Rent Commission Bill has been revised and modified to s. 154 of the Act. 

OlctUSG (<l) : PrOVailing ratw- — The expression prevailing rate ^^*has'’now been 

defined in section 31 A, subsection (i), introduced by Act III B. C. of 1898. The leading 
case on this point is that of Sad 00 Sing Ramanugralal, 9 W. R. 83 and it held that 
the term ^‘prevailing late” means the rate generally prevalent, or tlie rale 
paid by the majority of the raiyats in the neighbour- 
I rcvAiUng rate. hood. The word “prevailing’^ observed in this case, Mitter, 

J., “used in section 17 must have some definite meaning attached to it. It 
moans the rate generally prevalent, or . the rate paid by the majority of the 
raiyats in the neighbourhood. Now the evidence of twenty raiyats (for that is 
the number referred to in the present case) simply showing that they paid their rents 
at the rate of Rs. 3 per bigha docs not go to prove the p ret' ailing rate or the rate paid 
by the majority of the raiyats. I do not mean to say that all the raiyats in the neigh- 
bourhood are to be examined, and then the rate paid by the majority of them is to 
be found out. But I do mean to say that the evidence given must purpot to show tlie 
rate naid by the majority ; otherwise <t cannot be said that the prevailing rate has been 
established. In the case bcioie us, the Amcen had examined thirty other raiyats vvlio 
deposed that the rate of rent prevailing was one rupee per bigha, or in otlicr words, 
the same as *the rate at which the special appellant has been hitherto paying -his rent. 
Against the evidence of twenty raiyats detx>sing that they paid their rent at a parti- 
cular rate, there was the evidence of thirty raiyats who deposed to a different rate 
already examined by the Ameen, besides that of others whom he did not examine. I 
cannot understand how the fact of these raiyats having been subsequently served by 
the respondent with similar notices of enhancement can affect their eligibility as 
witness in the cause. Suppose that a village consists of a hundred raiyats, all belong- 
ing to the same class, and all holding lands of a similar description, and with similar 
advantages of situation ; suppose also that ninety- one of these raiyats paid at the rate 
of Rc. I per bigha, and the remaining nine at tlic latc of Rs. 3 per bigha. Suppose 
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then that the proprietor of the village, being desirous of enhancing the rents of the 
ninety-one raiyats above referred to, serves them with notices of enhancement, and 
institutes his suit against any one of them as a first experiment, the only ground of 
enhancement assigned being that the rate paid by him is below the prevailing rate, 
can it be said that the evidence of the ninety witnesses is to go for nothing, and that 
the prevailing rate must be found to be Rs. 3 per bigha upon the evidence of the nine 
remaining raiyats who pay at that rate ? Such a proposition would be absurd upon the 
face of it. Similarly it might be argued that where ninety-one raiyats are sued for 
enhancement of rent, the evidence of forty witnesses deposing simply that they paid 
their rents at a higher rate, wil] not establish a prevailing rate. Another interesting 
question may arise, e whether there may not be more than one prevailing rate ? 
Under the General Clauses’ Act (Act I of 1868), clause (2) of section 2, words in the 
singular shall include the plural. Therefore, though the word ‘ prevailing rate ’ is used 
in the singular, it may include the plural. Hence in a village consisting of a hundred 
raiyats, if forty pay rent at the rate of Rs. 3, and forty at the rate of Rs. 5, though 
the rent of none of the former might be enhanced to Rs. 5, because that would not be 
the prevailing rate, the rent of the remaining twenty raiyats who pay rent at the rate 
of Rs. 2 might be enhanced to either Rs. 3 or Rs. 5 as the circumstances will warrant, 
because both Rs. 3 and Rs. 5 will be the prevailing rates in respect of the twenty who 
form the minority. The rate claimed by the plainlilT must be such as is paid by the 
same class of raiyats for adjacent lands with similar advantages, and is the prevailing 
ratc^ — that is to say, the rate paid by so large a majority of the same class of tenants 
for such landsvas would justify one to hold the rate claimed to be the prevailing rate. 

A Court canont give a decree for enhanced rent at a certain rate without any evidence 
as to that being the prevailing rate generally paid and not only by five or six witnesses 
of the same class of raiyats as the defendant for lands adjacent with similar advantages. 
— (Dhunraj Koonwar^v. Ooggur Nara’n Koonwar, 13 W. R., 2.) Clause {a) of s. 31 
makes another addition e.g,^ the prevailing rate shall not only be rates generally paid^ 
but such rates must be paid at least for three years before the institution of the suit. 
The evidence of three putwaries who put mihQW j urn mab and is ^ showing the rates 
paid by almost all the raiyats, t.c, the majority, wa'^ held sufficient to prove the 
‘'prevailing rate.'^ — (Pryaglal Brockman, I3\V.R, 346). The Judge ought not to take 
into consideration the report of an Amcen in determining the prevailing rate in the 
neighbourhood, but should examine the witness himself — (Tweedie r. Purno Chunder, 
12 W. R., 138.) In fixing the prevailing rate of rent, it is an error to strike an average 
between the slatemcnls of witnesses on opposite sides ; the proper plan is to ascertain 
on which evidence reliance can ^be placed. — (Rowshan Bibi -y. Chunder Madhub, 16 
W. R., 177.) 'fhe words " prevailing rate ” in s. 30, cl. («) of the Bengal Tenancy Act, 
mean, not the average rate of rent, but the rate actually paid and current in the village 
for land of a similar description with similar advantages ; they should be construed, 
therefore, in the same sense as was given to the same words in the earlier cases decided 
under Act X of 1859— (Shital Mondal v. Prossonnamoyi Debya, I. L, R., 21 Cab, 
986.) The adoption of an average rale from diflerent rates given by several witnesses 
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is not a correct mode of fixing tire proper rate-. — Sumira Khatoon o-, Gopallal, I W.R., 
Audh Bihari Singv, Dost Mahomed, 22 W.R., i8s.>\VKere the ground relied on was, 
the prevailing rate paid by the adjacent occupiers of similar land, and such ground could! 
not be established by the probability or even certainty, that if the rents of the neigh- 
bouring occupants were readjusted, they would come to the rate claimed, such ground 
is not sufficient to make out that the rate claimed is actually being paid by the neighbour- 
ing raiyats, — (Brindabun v. Bisoner Bibi, 13 W. R., 107.) Where different raiyats, 
holding similar lands with similar advantages in places adjacent pay at different but 
higher rates than the defendant for lands of the same description and quality, and if 
a generally prevailing rate cannot be found, the curreycy of the different rates being 
so nearly equal as to make it impossible to say which is the prevailing rate, the Court 
is not in error in taking an average.— (Sheik Dina Gazi v. Mohini Mohan, 21 W, R„ 
157.) In a suit for enhancement of rent on the ground that the defendant pays at a 
lower rate than that paid by the neighbouring raij’ats of the stime^lass for similar 
lands, if it be found that the prevailing rate is higher than the rent paid b}' the de- 
fendant, though lower than the rate claimed in the plaint to be the prevailing rate, 
the Court ought to give a decree at the actual rates found to be paid by the neighbour- 
ing raiyats.— (Akul Gazee v. Ameenuddin, 5 C. L. R., 41.) In determining the 
enhanced rent under this section a Court cannot include put-warins, and other abwabs 
paid by raiyats in the neighbourhood.— ^(Burma Chowdry v. Sreenundo, 12 W. R., 
29.) A claim to the nirik .-ate may be considered to be a claim at the pergunnali 
rate, that is, the rate paid by the same class of raiyats for similar lands in the neigh- 
bourhood. — (Amritalal Bose v. Arbach Kazee, 4 W. R., Act X, 47.) lk,it a plaintiff 
who alleges as his ground of enhancement that the rates at which tiie defendant holds 
are lower than the prevailing rates in the neighbourhood, cannot ask for enhancement 
on the ground that the pergunnah rates arc obsolete ; or in other words, that the 
rates of the whole neighbourhood are too low. - (Sreeram Lakhan Majilla, Marsh., 
379 i t Boards Rep., 116.) Pergunnah rates arc not necessarily prevailing rates. — 
(Kalee Churan II. Ratan Gopal, 11 W. R., 571.) The words “surrounding rates'* 
arc not tantamount to the ground of enhancement in cl. i s. 17, Act X. — (Bogoo Nath 
D. Ramjai, 9 W. R., 292.) In a suit for enhancement on the ground that the defen- 
dant pays a lower rent than that paid by the neighbouring raiyats of the same class 
for similar lands, the Judge, instead of decreeing what he considers a ‘ fair 
rate,’ should fipd specifically whether the rate claimed by the plaintiff is actually paid 
by the neighbouring raiyats of the same class for similar lands or what rate is so paid, 
and decide accordingly.— (Pelaram v. Nundo Kumar, 6 W. R., Act X, 45.) But 
where it is found that there is no one prevailing rate and that the raiyats holding land 
in the village of similar description and with similar advantage, pay rent at varying 
rates, the lowest rate may be taken and the rent of tenant may be enhanced up to 
that limit:— Alep Khan v. Raghunath, i C. W. N., 310. When there were different 
kinds of land, arjd the majority of tenants holding lands similar to those of the 
defendant paid a higher rate, this higher rate was held to be the prevailing rate 
(Maugni Ram v. Sco Charan Munder, i C.W.N., clxxix). It is not enough for a Court 
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t6 find g-cner^tly -that the >plairttiFf is erttittedto an enhanced mte^; there rntist be a 
diftinet finding as to the ggound ‘On 'which he :is so entitled.— -(Gunga iNarain v, 
Sharoda Mohan, 12 •W. R#, 30). A decree shoiild not give a plaintiff more^trhan he 
claims, e.g.^ where homestead land was assessed in the plaint at .Re. *1-8, the Court 
cannot decree at Rs. 2 per bigha.— -(Ghyrulla Mundle Kishore Nath, 5 W. R., 
Act X, 60.) This section does not say that in every case the rate of rent 
rhay be raised to the prevailing rttte, but only that the rent should not be raised 
except on some one of the grounds specified. It must always be read with 
reference to the general provisioifs s. g (see ss. 27 and 35 of the new Act), 
that the rent of a raiyat havifjg a'fight ohoccupancy shall not be more than whait 
is fair and equitable; Und in considering what is fair and equitable, the raiyat should 
not be called upon to pay to the landlords what is in fact not rent, but the produce Of 
his oWn labour and capital sunk in'the land. — (Noor Mahomed ti. Harri Prosunno, 
Sp. W. R., Act X, 75.) A plaintiff who sues for enhanced rent is bound to prove 
that the present rate is not fair and equitable;— -(Hills Jender Mundle, i W. R., 
3). In a suit for eniianccmerit of rent under s. 30 the case was referred to arbitration 
on the application of the parties and the arbitrator settled a fair and equitable rate : 
held tliat the arbitrator had jurisdiction to do so inasmuch as the parties declared 
that they would be bound by what the arbitrator would decide : — Gangacharan -Roy 
V, Sasti Mandal, 6 C. W. N.,T)i4. 

The words fair and equitable *' in s. 5 mean, not the rate obtainable by open 
competition, but the prevailing rate payable by the same class of raiyats for land 6f 
a similar description and with similar advantages in the places adjacent, where the 
customary rate had adjusted itself with reference to the produce.— The Great Rent 
Case, 3 W. R., Act X, 29) 

other respects this ground of enhancement has not presented any dlfficulttes, 
and the cases do not show that, so far as it is concerned, any amendment of The 
law is very urgently required. The idea of a pergunnah rate of rent, a prevail- 
ing rate by the tenants of the same dass within a certain tract of the country, 
has long been familiar to the people, and where such a rate is generally known 
and acknowledged, a landlord has seldom, ^ in the absence of f other disturbing 
circumstances to put a raiyat into' Court in order to get him to pay rent according to 
this rate. The germ of dispute and litigation does not lie here. The landlordwho 
seeks to put individual raiyat on an equality w'ith his brethren has public opinion 
generally in his favour, for human mature *in Bengal, as elsewhere, is envious Of an 
individual better off than the rest ofithe communily, and takes pleasune in the assertion 
-of the principle of equality when violated by The superior ‘Condition of a neighbowr. 
Tt is when the landlord seeks ^ to raise* the- mte for all raiyats, when alb are threatened 
-with a common misfortune thatumnimUy for sdf‘-defence, and combination against the 
< general enemy, rule the'Village^cOUncils, and leave * the zemindar no hope of success 
without some such coerdon ai^theJfciw<pcmiits.'^R.-C.-R. 

We were miable^to accept ahe pmpofiafto abolish the^ prevailinjErrate'as:af ground 
of enhancement,' inSasmuch "as* tfeis' has, Tn V one shape or another, ^becn a aground of 
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enhancement ever since the Permanent Settlement, and as it is the^nly means by 
which a landlord can remedy the effects of fiaud or favoriti^ on the part of his agent 
or predecessor.” — (R. S. C. B. T. B. No. HI, Gaeette of India, February 21st, 1885.) 

On the subject of the amendments made in this section and in sec. 31 of 
this Act by the amending Act of 1898, Ithc Statement of Objects and Reasons 
§ays: — “The third object of this Bill is to amend the substantive provisions of the 
law relating to the enhancement of rent, so as to make them workable on certain 
points on which they are now practically inoperative. In suits and proceedings for 
enhancement of rent on the ground of prevailing r.ate, the Civil Courts and Revenue 
Officers are bound to confine their enquiries and comp.arisons of rates to the same 
village, and the definition of what is a pervading rate is so vaguely worded that in 
practice it is found almost impossible to enhance rents on this ground, A revenue 
survey village in Bengal may contain too acres, or sevcr.al thousand acres, or may 
consist of scattered blocks. Ic docs not necessarily furnish prgper standard of 
comparison. As reg.ards the meaning of the term “ prevailing rate,” there is only 
one decision of the High Court bearing on the subject, and that declares that a 


prevailing rate is nyt an average rate, but docs not explain what it is. The view 
taken by the Special Judges has been th.at a prevailing rate is a uniform rate paid by 
a majority of the raiyats for lands of the same class in the vill.age. This was the 
interpretation generally put on the term “prevailing rate ” under Act X of 1859. 
The effect of the wording of section 30 of the Act, .as it stands, is to give a ground of 
enhancement which cannot be worked. It is proposed to somewhat enlarge the area 
for comparison, while an attempt is made to define wh.at is meant by “ prevailing rate.” 
Whatever objections there may be to this ground of enhancement generally, it is 
universally admitted that when land is held at a pepper-corn rent by reason of fr.aud 
or collusion between the proprietor’s awia and the raiyats, there is no other ground on 
which the zemindar c.an obtain .an enhancement up to a rcason.abIe rate except that of the 
prev.ailing rate, and in such cases it is just that this ground of enhancement should 
be m.ade a workable one. Th , intention of the amendments proposed in sections 30 
and 31 of the Act, .and of the ncv. sections 31 A and 31 B is to effect this object, without 
at the s,ame lime endangering the interests of the tenants by making an average rate 
aprc^.ahngr.ate thus rendering it possible to level all the lower rates up to . such 
average rate, while maintaining .all the higher rates, however much in excess they m.ay 
^ ol the av „tc. A,, under Ihc definition „„„ pr„po3ed, , 

path facilitate the enhancement of rents, and as rents are known to be already too hii^h 
in certain districts, power is taken by Government to withhnM it. • ^ 

definition from any district or part of a dist^t ll ! T ^ ^ 

levelled u/to tfie .aLuXrX! ^ n^tCnT 
from time to time, it is provided in section ai B that a Prevailing rates 

shall « be liable to e„ba„cen.en. cacep. on the gronjjf 

e. r«a“bT‘r?t;rcT‘t”^ .hecaaeoisbitm Mandal 
'‘y Ucbi I. L. R. 21 Cal., 986, cited above, in which it is said th.at 
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the words prevailing rate in clause (a) section 30 appear to be used in the sense in 
which they arc used in the earlier cases under Act X of 1859, and mean the rate actually 
paid and current in the village, and not the average rate/' These principles are impor- 
tant and still hold good in districts to which Government has not extended the provisions 
ol s. 31 A post. 

It is not of course sufficient for the Court to find what is the prevailing 

rate ; it must also ascertain what is the prevailing rate paid by 
Paid by occupancy-raiyats . irii,*, 

for same class of lands. occupancy-raiyats, or in the words or the old Act by raiyats of 

the same class as the defendant. The mere fact of a particular 
rate of rent having been decreed against two raiyats not having a right of occupancy 
is not enough to show that the rate so decreed was the rate prevailing in the neighbour- 
hood. — (Surahutoonisa v. Gyanee Buktur, ii W. R., 142.) It is essential that the 
prevailing rate shall be paid by occupancy-raiyats and by raiyats with similar advan- 
tages. — (i R. J.*P. J., 48 (Sev. 23), Sev. 136; Purmanund r, Puddomoni, 9 W. R., 
349 ,* Woomanath v. Ashumbar, 12 W. R., 475 ; Mothuranath v, Nilmoni, 13 W. R., 
297.) The perplexing phrase raiyats of the same class" of the old law has been 
done away with, ^though it referred obviously to occupancy-raiyats. Raiyats having 
customary rights have, however, some advantages under cl. (c) of s. 31. Where, 
however, custom is not pleaded, there cannot be separate grades of raiyats within 
the general body of occupancy-raiyats. In one case under the old law, the Calcutta 
High Court considered that, if there was only a slight difference between the lands 
held by the defendants and the l.ands with reference to which their liability was 
adjudged, the* rate of rent awarded on the latter basis might be considered 
as in conformity with " the spirit of the Rent Law." The correctness of this decision 
is open to. question. — Tekarain v, Sandes, 22 W. R. 335. 

And there is no sufficient reason for his holding at a low rate?— This is an 

addition to tlic old law. One sufficient reason may be the caste consideration of the 
raiyaf (sec section 31 (c) ). The jungleboori raiyats seem to have been specially in view 
of the Legislature. In Chowdry Khan v, Gour Jana, 2 W. K., (Act X) 40, Mr. Justice 
Campbell observed “ When a rai\ at simply brings jungle land into cultivation, then, 
after a rcason.able period, he is liable to pay the full pergunnah rates of cultivated land. 
But if he has to do more than bring into cultivation uncultivated land ; if the land which 
he origin.ally received w.is not only uncultivated jungle, but was in its then state 
impracticable for cultivation— if it was salt land, which could only be made sweet by 
speci.al works of the raiyat, or rock, which could only be made culturable by special 
labour then I think that the raiyat who made those works, or expended that special 
labour, would be entitled to_ hold at exceptionally low rates. So, again, if, having 
received ordinary land, he converted it into land of specially high value, then I think he 
would not be liable to pay exceptionally high rates, but only the ordinary rates paid 
by land of the same qu.ility, irrespective of the special character impressed on it by 
himself.” — (See Noor Mahmed r. Hari Prosuno, Sp. W. R., (Act X) 75; Paramand 
V. Padmani, 9 W. R., 349). So in Huro Prosad w. Chundee Churan, (1. L. R., 9 
Cal., 505 ; 12 C. L. R., 251), the Court held that where land was let for the purpose 
.71 
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of clearing jungle or oilier reclamation, and on this ground a reduced rent is provided 
from the first few }'cars, after which the full rent was payable, such rent was not 
liable to enhancement. — Sec also Soora Sundari v* Ciholam All, 19 W. R., 141 (P. C.) 

Ground (b) ; Rise in prices of staple food crops The increase in the value of 

the produce must bean increase in its natural and usual value” 
be^i^^aiuniT^^ in Ordinary years ; the accidental and exceptional high prices 

of a particular year in consequence of drought and scarcity, 
cannot be treated as a measure by which rent is to be adjusted. A tenant takes land, 
not with reference to the exceptional high prices of a past year, but with reference 
to the prices he may reasonably excpect to realise for tlgc crops he will raise in succeed- 
ing years,” — (Bhagrulh Mashoop, 6 \V. R., Act X, 34.) The increase in the value 

of the produce must be a permanent one, - that is, a steady and normal increase, and 
not one that fluctuates in a violent and uncertain way, and is affected by extraordinary 
causes not likely to last. — (Thakorani Dasi v, Bissesur, 3 R., Act X, 142.) As to 

the kind of evidence which was considered relevant to prove the increased value of 
produce, see Huro Prosad Rai r. CJmatara Debi, I. L. R., 7 Cal., 263; 8 C. L. K. 440. 

** 'fhe foiirh ground of enhanccMiienl is that the value of the procfiice has increased. 
It appears tc us that this ground of enhancement is altogether distinct from an increase 
in the quantity of the produce due to an improvement in the productive powers of 
the soil. We have in coasccpicnce entirely separatc'd these two 
The Rent Ccriiiiission. grounds. In stating this fourth ground we have in the first 

place substituted the term “ price, ” which is equivalent to money value for “ value ” 
which ineludes other value besides money value. We have thus made the language 
more precise without altering what we understand to have been the intention of those 
who framed Act X of 1859. The price of agricultural produce has increased enormously 
in these provinces during the last twenty or thirty years. This increase is due to two 
principal causes. In the first place, even while the relative value f>f the precious metals 
wliich are used for the coinage of a country remains the same, there is a constant tendcnc} '^ 
for the money value or price of agricultural produce to rise as population increases 
and improvement progresses. Fhe province of Bengal has been rapidly progressive in 
every way during the last century uf peace and security. Population has increased. 
A laif^-o and still expanding export trade has brought, the demaiKl of other countries to 
bear upon prices in addition to the enlarged demand of the province Itself, In the 
second place *the coinage consists of silver, and the relative value of silver has been 
gradually decreasing. The price or money value of the produce has therefore risen. 
We are of opinion that the landlord should have a share in the increase of price due 


* Tolitical economists lay down the proposition that, while the rate of profit and interest has a down- 
ward tendency in a progressive community, rent (f in their sense of the term rent) on the contrary tends to 
rise incessantly— that in fact all progressive wealth and population tends to a rise of rent— See Mill's Political 
Economy, \o\, \. 'p. Systems of Land Tenure in various countries s p, 221, where capitalist farming 
prevails ; any fall in the usual rate of profit and interest must operate directly to increase rent; but apart from 
this cause rent increases in a progressive community. An advancing population lias a tendency to create a 
a larger demand for food and the pi ice rises in consequence 
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to the above two causes. It is not possible to separate the respective effects of these 
causes and so calculate how much of the increase is due to Ctich. The landlord ought, 
however, according td our view, to participate in the benefit arising from each. The 
first cause, i. c., the general progress of the community, makes the land more valuable 
as a natural agent for the production of food. The increase of value, if not taken by 
the Slate — and the effect of the Permanent Settlement is that the State does not take 
it — must go to those whom the law allows to keep all that interest in land which 
constitutes property in land. Now the persons, who in these provinces have this 
property in the land under the existing law, are the zemindars and the raiyats, not 
the raiyats only. Therefore th« zemindars, having ^ share in that complete interest 
which constitutes property, ought to have also a share in that increase of value which is 
an accession to that interest. The effect of the second cause is to diminish the value of^ 
the rent payable in silver in relation to all commodities, which the landlord can obtain 
for the money which he receives as his rent. This money, therefore, represents a 
smaller share of the produce than it did before the relative value of silver fell. It is but 
equitable, therefore, that the m v.\ey rent of the landlord should be increased so as to 
make it represent a share of the produce equal to w'hat it represented when the rent 
was originally fixed. Then there are other considerations. The benefit accruing from 
the operation of the first cause is limited by the quantity of the produce which the 
raiyat sells or barters away. In respect of the portion retained for consumption by 
himself, his family and his cattle, and for seed, there is no direct benefit from the rise 
in price, because this portion docs not co'me into the market. Here the first cause 
differs from the second, and it differs also from the third ground of enhancement, 
under wliich the excess quantity of produce obtained from the increased productive 
power of the soil repress^nt so much clear benefit. From this analysis it will appear 
that the component elements of this ground of enhancement are sufliciently complex; 
and lookiFig at the above considerations, it is not very easy to say how the increment 
arising from increase of price ought to be divided so as to make the division fair to 
both paities. 

“‘Here, as in the case of the third ground, it is possible to conceive that the in- 
crease of price may be brought abo it (i) by the agency or at the expense of the raiyat, 
or (2) b)' the agency or at the expense of the landlord, or (3) without the agency or 
expense of either. In the first case, as the law now stands the rent of the raiyat is not 
liable to enhancement. He receives the full benefit of the increase in pVice which he 
has himself brought about. That is the effect here also of the words ‘ otherwise than 
by the agency or at the expense of the raiyat' and we do not propose to alter this. 
At the same time it is not easy to suppose a case in which the raiyat could effect an in- 
crease in the price of the produce solely by his own agenej^or at his own expense. In so 
far as belter prices may be due to improved means of communication, which have been 
effected by the road cess or public works cess funds, we have provided that the raiyat 
sliall pay so much less enhanced annual rent as is equal to the annual sum which he 
has contributed to these funds. In the second case, or where the increase of price is 
due entirely to the zemindar's agency, or has been brought about altogether at hi^' 
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expense, it appears to us, on the whole, to be reasonable that he alone should receive 
the entire benefit. A case of this sort might occur where a zemindar had opened a 
new and improved the means of communication between St and the land of his 
estate. In the third case, which is by far the most common, the case, that is, of an 
increase of price brought about by neither the zemindar nor the raiyat, but by general 
causes, the reasoning used above (section 55) in respect of the similar case arising upon 
the third ground of enhancement appears to have equal application. Having given 
the whole subject in its diversified details what consideration we have been able, a 
majority of us think that the fairest general rule here also will be to divide the 
increment equally between tlje landlord and tenant. Messrs. Mackenzie and 
O'Kinealy would in this case, as well as in the analogous case under the third ground of 
enhancement give two-thirds of the increment to the raiyat and the remaining one* 
third to the landlord, , 

As to the period of past time between which and the present the comparison 
should be instituted, and as to the causes of the increase being not merely temporary 
or casual, the remarks above made upon the third ground of enhancement apply. 
Then as to the markets, the prices of which should govern, we have provided that the 
prices in the locality or at the usual markets are to be taken. There ought to be 
sufficient evidence of these prices procurable from the local mahajans and their books 
or from other sources. Wc have further facilitated the proof by providing for the 
preparation and publication of annual official price lists, the object and use of which 
we shall explain hereafter. 

'' The next question which has engaged our attention Vith tin's part of the 
subject is the very important one of the species of produce which shall be 
taken for the calculation of prices. Shall these prices be calculated for all the 
crops actually grown on the lands, as well for special crops requiring special care and 
cultivation, as for the ordinary food-crops of the district ? During the period antece- 
dent to British rule it was usual to vary the rent with the crops cultivated. Section 
56 of Regulation VIII of 1793 enacted thcat where it is the established custom to vary 
the pottahs for lands according t» the articles produced thereon, and while the actual 
proprietors of land, dependent talukdars or farmers of land and raiyats in such places 
shah prefer an adherence to this custom, the engagements entered into between them 
are to specify the quantity of land, species of produce, rate of rent, and amount thereof, 
with the term of the lease and a stipulation that in the event of the species of produce 
being changed a new engagement shall be executed for the remaining term of the first 
lease, or for a longer period if agreed on ; and in the event of any new species being 
cultivated a new engagement with the like specification and clause is to be executed 
accordingly. It can w^ell be understood that a despotic Government or its more 
despotic subordinates observed carefully any circumstances that would enable the 
cultivators to pay more than had previously been obtained from them. Where the 
share of the State was taken in kind, a less proportion was always accepted for special 
crops in consideration of the greater care and expense necessary to their production. 
Where the share of the State had been commuted to a money payment, very high rates 
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were imposed on the lands on which special crops were grown. These rates were too 
often regulated more with reference to the aggregate value of the gross produce, which 
was very considerable,* than upon a due allowance for the cost of production, which 
was very much larger item in proportion than in the case of ordinary crops. In 
reasonably good years the raiyat was able to pay and make a good profit ; then came 
a year of failure, it may be when he had made a larger venture than usual, and the 
little capital vanished, while the high rates had to be paid, and perhaps the mahajan's 
assistance had to be called in for this. The memory of the year of failure survived, 
kept green by the mahajans long surviving claim, while the years of success from 
which little or nothing was save^ were soon forgotten. It thus happened that the 
exaction of very high rates for fields devoted to special cultivation “discouraged and 
retarded agricultural improvement. It may be well to draw here a distinction between 
higher rates for superior land capable of producing superior crops and therefore suited 
for these special crops — such rates being paid without direct reference to the particular 
crops actually produced from year to year — and higher rates assessed with direct re- 
ference to the crops annuall}' grown. The latter are sure to run much higher than 
the former, and in a bad year the loss and the cause of it are felt more distinctly. This 
distinction and the bad clTects of levying a high rate directly on the crop were under- 
stood many years ago. As early as 1792 the Government wrote as follows in the 
Revenue Despatch of the 12th December of that year : * Apprehending that the present 
great demand for sugar and the consequent rise in the price of it might induce some 
of the landholders to exact from their raiyatsan enhacement for the ground appropriated 
to the cultivation of the cane ; and, as such short-sighted policy would have discour- 
aged the extension of the cultivation of it, and consequently prevented the establish- 
ment of a trade in sugar between this country and Europe, we thought it advisable to 
issue a notification to the landholders prohibiting any enhancement of the rent of the 
sugarcane lands upon the ground of its being repugnant to the usage of the country 
as well as detrimental to their own interest and that of the State at large.* We find 
the Directors writing out in 1837 to the following effect : * It is the productive power 
of the land, and not its actual produce, that should be taken as the guide in making 
the assessment. By this mode the best description of encouragement is given to the 
cultivator to extend cultivation and raise crops immediately beneficial and profitable to 
himself, and such a system, we have on a former occasion observed, and are still 
of opinion, would not ultimately be found detrimental to the interest of the State.* 
We do not therefore propose to interfere with any existing classification of lands based 
on their superior quality, or capability of producing special crops, but we think that, in 
regulating enhancement of rent on the ground of rise of prices, account should be 
taken of the ordinary staple crops only, A different rule would, in our opinion, tend 
to discourage the cultivation of new and valuable species of production, and so prevent 
agricultural improvement. By allowing the Board of Revenue to declare from .time to 
time what shall be taken to be staple crops for particular areas, an opportuninty will 
be afforded of making any new crop a staple as soon as its cultivation has been 
thoroughly and generally established. As to special crops, ^uch as betel leaf, tobacco, 
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sugarcane, and such like, we think that as they are grown only occasionally or in small 
quantities, and require particular attention and involve special expenditure, they ought 
not to be considered in settling enhanced rents. VVe may further observe in support 
of this view that, in commuting the tithe into a money payment in England, staple 
crops only were taken into account, the staples selected being wheat, oats, and barley. 
(R. C. R. Vol. H), pp. 3« to 33). 

“ The only other amendments in the chapter which appear to call for special notice 
arc as follows : 

(a) We have required Courts, in dealing with claims to enhancement on 
the ground of a rise in prices to take decennial yeriods instead of quinquennial 
periods for the purposes of comparison, except when, owing to the absence of price 
lists or any other cause, they find it impracticable to take such periods, in which case 
they may take any shorter periods ; 

(h) \Vc have amended section 39 so that the price lists prepared under it shall be 
merely presumptive evidence instead of being conclusive, as provided in the corres- 
ponding provisions of Bill No. H. The Bengal Government a?e of opinion that their 
arrangements are not at present so perfect as to justify these lists being made con- 
clusive evidence - (.S’. /?. T, B. No. Ifly Gazette of India, February 2 ist^ 1885). 

Grounds (c) and (d) ; Increase of productive powers ; --('n-ounds (c) and (d) are 

subject to sections 33 and 34 of the Act. The increase does not mean the capacity for 
realising a higher rent for building or other purposes ; but an increase of the productive 
powers of tlie land itself (Bissesur v. Woomachurn, 9 W. R., 12 j ; Kenyah Chyeinan 
V. jail Ali, I W. R,, 46.) Whe re a considerable portion of a town h?id been carried 
away by the Ganges, and the value of the kind has consequently increased, it was 
held that a rise in the value of the land from such a cause was not an increase in the 
productive |U)wers of tlie land as contemplated by this section — (Khondkar Abdur 
Rahaman v. Wooma Churan, 8 W. R., 330.) fhe increase of the value of land by 
reason of the existence of a distillery or of a rope-vMrd is not an increase in the 
productive powers of the laiul within the meaning of this sectioii --(Brojonath v. Stewart 
i6 W. R., 216; Madun M^aim v. Slalkart, 17 W. R., 441). A casual increase in 
the fertility of the land is not a groun^l for a pernvinent enhancement of rent — (Ixislo 
Mohim Muri Sunkur, 7 W. R., 235). 'llie increase must citlier be permanent or 
likely to last for a considerabh! time “-(Khajeh Abdool v, Bhuttoo Sheik, 22 W. R.,* 
350). An enhancement of rent can be had under tliis clause wliere the increase has 
resulted from additional productiveness in the soil arising out of fertilising deposits, or 
from increased facilities for disposing of the produce, arising out of the construction 
or protecting of embankments, or the introduction of railways, or the rise of new 
markets, or the generally increased facilities of communication which are caused by 
the construction of ordinary metalled roads, &c.— (Poolin Bihari v. Watson & Co., 

9 W. R-., I go, F. B., per Seton Karr, J). 

The old section had otherwise than by the agency , or at the expense of the raiyatl' 
improNt-mcnt by icindiont hor improvements sec sections 7610 84. It is not sufficient 
to;ihow that the productive power of the land has increased; 
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the landlord must also show that the increase has been brought about /' by improve^ 
meats made by himself or by fluvial action/’ Where a raiyat has dug a tank for public 
use, and the garden ho rented had been rendered productive by the exertions and 
outaly of the tenants, the land was held not liable to enhancement — (Sreeram 
Lakhan Majilla, Marsh. 379 ; 2 Hay, 427). On the other hand where tenants had 
held land for some 25 years at rents much below the prevailing rates, it was held they 
were not entitled at the end of that time to plead the expenditure of their own capital 
and labour as against the landlord’s claim to enhanced rent — (Prosunno Kumar v* 
Radha Nath. 7 W. R., 97). The fact is that when crihancement is sought under 
ground (a), the questions of iipprovements and costs of cultivation &c., do not 
intervene except so far as may be brought to bear upon the ground under section 35. 
Where the crops had been deficient in quantity, and owing to the care and labour of 
the raiyat^ they had increased in value considerably above that ot former years, the 
raiyat was entitled to set off such against a suit for enhancement — (Shoudamini v. 
Haran Chunder, 6 W. R. (Act X), 103). Where a raiyat had taken lease of some 
land covered with jungle at a low rent, and had afterwards cleared the jungle and 
made the land in an orchard, it was held that the landlord could not enhance the rent 


to the rate paid for other orchards in the neighbourhood, inasmuch as the improv’^cments 
had been effected by the exertion and at the cost of the tenant, 
land into an coursc meant that a raiyat who takes jungle land is 

to hold it for ever at jungle rates. When he simply brings 
jungle land into cultivation, he is liable, after a reasonable time, to pay the full 
pergunnah ra((?s for cultivated land ; but if the land wnich he originally received was 
not only uncultivated jungle, but in its then state impracticable for cultivation ; if, for 
instance, it was salt land, which could only be made sweet by special works of the 
raiyat, or rock, which could only be made culturable by special labour, than the raiyat 
who made these works, or expended that labour, would be entitled to hold at exception- 
ally low rates^ So again, if having received ordinary land and converted it into land of 
specially high value, he would only be liable k) pay the ordinary rates paid for land of 
the same quality, irrespective of the special characters impressed upon it by himself 
(Chowdry Khan v, Gour Jana, 2 W, R. Act 40; Golamal v, Babu Gopal La!, 9 
W. R., 65). So where a tenant erects distillery, the land is not liable to enhancement 
— (Braja Nath r. Stewart, 8 B. 1 .. R., App. 51 ; 16 W. R., 216L Under the old law 
where the prt)ductive powers had increased by reason of the Government having 
erected an embankment, land so liable to enhancement — (Jadub Chandra v. Etware 
Luskur, Marsh., 498.) It would not be so now under the present law, because the 
improvement by the Government is not an improvement made by the landlord or by 

fluvial action. When a defendant allows that the productive 
Burden of proof. powers of the land have increased, it is still incumbent an 

the plaintiff to show that the agency which effected the increase was not that of the 
raiyat, or under the present law was that of himself or fluvial action *'When/^ 
observed the Chief Ju.stice, defendant comes into Court, and the Court, asks him 
‘ what do you say to the plaintiff’s claim V and he says ‘ I admit that the productive- 
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ness has Increased but not otherwise than by my agency/ such an admission must 
be taken altogether. So it is in the case of a written statement. A written statement 
put in by a defendant Is not a plea by way of confusion and avoidance ; it is the 
statement of the grounds of his defence, and he must verify the statement. If you 
read a man’s answer you must take the whole admission together. Taking the 
whole admission together in this case, the defendant says ' that the productiveness 
has increased, but not otherwise than by my agency,^ and the plaintiff has to prove 
his case. The general rule of evidence is that if in order to make out a title, it is 
necessary to prove a negative, the p^^rty who traverse the title must prove the 
title. The plaintiff alleged the right to enhance on the ground that the productive- 
ness had increased otherwise than by the agency of the raiyat. I «am of opinion 
therefore that the onus la}' on the plaintiff to prove the ground of his right to enhance, 
namely that the productiveness of the land had increased otherwise than by the agency 
of the raiyat,”— (Poolln Behai i r. Watson, 9 W. R., 190.) The change of words 
is significant in the new section, and the onus of proof now decidedly is upon the 
landlord. 

In a suit for enhancement of rent, the defendant pleaded that the land was used 
solely for fruit trees, and that those trees were originally planted by the defendant ; 
that consequently, any increase in the value and productiveness of the land in con- 
sequence of the growth of trees must be attributable to the agency of the defendant 
and therefore by section 18 of Act VIII of 1869 (B. C.), such increase w’ould be no 
ground for enhancement ; Held that this was bad defence — (Obhoy Chunder v. Radha 
Bullabh Sen, i C. L. R., 54.0). The Court (Garth, C. J., and Birch,* J.) said; It 
is in point of fact untrue that the increased productiveness of an orchard by reason 
of the growth of the fruit trees is due to the agency of the person who first planted 
them. After the first expense of preparing the land, and planting and nurturing the 
young trees has been incurred, the increase in the productiveness of an orchard de- 
pends probably far less upon the labour and outlay of the tenant than land used for 
the ordinary purposes of agriculture. , The trees may require a certain amount of 
care and attention from time co time, but their growth and productiveness depend 
far more unon the quality of the soil and the fertilizing influence of the seasons, than 
upon the labour of man. It is • quite right of course that in settling the rent of land 
which is let for the purposes of an orchard, a due allowance should be made to the 
tenant to coyer the cost of his original outlay in the way both of labour and capital ; 
but after such allowance has been made, there is no reason why the rent of the 
lands used for orchards should not be liable to enhancement or abatement from time 
to time, in the same way as lands used for other kinds of culture.” 

In a suit for enhancement of rent, bare proof that the productive powers of land 
in suit have been increased by the agency, or at the expense of the defendant or his 
ancestor, is not sufficient to exempt the defendant altogether from enhancement. In 
such a case, where the v.ilue of similar lands in the same locality, but not sharingthe 
special advantages resulting from works or improvements erected or effected by, or at 
the expense of the defendant or his ancestor, has been increased by natural causes, it 
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must be assumed that the lands of defendant, owe their increased value to that extent 
to natural causes, and are to that extent liable to enhancement — (Tekait Churamba 
V, Dunraj Roy, I. L. R., 5 Cab, 56.)* 

Under clause xi of section 7 of Act VII of 1870 (the Court fees Act), in a suit to 
enhance the rent of a raiyat having a right of occupancy, the 
Court-fees. amount of the fee payable is computed according to the amount 

of the* rent of the land to which the suit refers, payable for the year next before the 
date of presenting the plaint. 


Rules as to enhance- 
ment on ground of 
prevailing rate. 


• 31 . Where an enhancement is claimed 
on the ground that the rate of rent paid is 
below the prevailing rate — 


{a) in* determining what is the prevailing fate the Court 
shall have regard to the rates generally paid during 
a period of not less than three years before the insti 
tutiqn of the suit, and shall not decree an enhance- 
ment unless there is a substantial difference between 
the rate paid by the raiyat and the prevailing rate 
found by the Court ; 


(b) if in the opinion of the Court the prevailing rate of 
* rent cannot be satisfactorily ascertained without a 

local inquiry, the Court may direct that a local 
XIV of 1882. inquiry be held under Chapter XXV of the Code of 
Civil Procedure by such Revenue-officer as the 
Local Government may authorise in that .behalf by 
rules made under section 392 of the said Code ; 

(c) in determining under this section the rate of rent pay- 

able by a raiyat, his caste shall not be taken into 
consideration, unless it is proved that by local 
custom caste is taken into account in determining 
the rate ; and, whenever it is found that* by local 
custom any description of raiyats hold land at fa- 
vourable rates of rent, the rate shall be determined 
in accordance with that custom ; 


{d) in ascertaining the prevailing rate of rent, the amount 
of any enhancement authorized on account of a land- 
lord’s improvement shall not be taken into con- 
sideration ; 

« I 


22 
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{e) If a favourable rate has been determined under clause 
{c) for any description of raiyats,^ such rate may, 
if the Court thinks fit, be left out of consideration in 
ascertaining the prevailing rate (Act III B.C. of 1898); 

(/) if the holding is held at a lump rental, the determina- 
tion of the rent to be paid may be made by ascertain- 
ing the different classes of land comprised within the 
holding, and applying to the area of each class the 
prevailing rate paid on that class within the village 
or neighbouring villages (Act III B. C. 1898.) • 

Extended to Orissa (Not., January 27th, 1892 and Nov. sth, 189S). 

Under section 392 of the Code the Local Government has issued the following 
notification regarding the class of officers from among whom a Commissioner may be 
appointed : - 

In modification of the Government Notification dated the 4th November, 1885, 
the Lieutenant-Governor has been pleased to make, under section 392 of Act’^XIV 
of 1882, the following revised rules as to the persons to whom commissions shall be 
issued under the Bengal Tenancy Act 

* 

Whenever, under sections 31 {b) and 158 (2) of the Bengal Tenancy Act, a Court 
directs that a local inquiry be held under Chapter XXV of the Code of Civil Proce- 
dure, the commission shall be issued to such person, not being below the rank of 
a Sub-Deputy Collector, as the Collector of the district may, from time to time, 
select for the purpose. The Court shall issue a precept to the Collector, requiring 
him forthwith to nominate a fit person as above to conduct the inquiry, and the commis- 
sion shall be issued to the person so nominated. 

The Board of Revenue has issued the following instructions regarding local 
inquiries : — • 

in supersession of the Board's Circular Order No. 3 of July 1891, the following 
suggestions are circulated with the object of enjoining the necessity of not exceeding 
the charges allowed by the Court in issuing commissions, under sections 31 {b) and 
158 (2) of the Bengal Tenancy Act, for holding local inquiries : — 

i. The person to whom the commission is issued is not, under the rule made by 

the Local Government by notification dated the 22nd July 1890 and published at 
page 75^ Part I of the Calcutta Gazette of the 23rd idem, below the rank of a 
Sub- Deputy Collector, and he is bound, under the Civil Procedure Code, to make 
the local inquiries himself. The officer so deputed can entertain a reasonable staff 
of chainmen and amins to enable him to perform the work properly. 
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2. No cost should be incurred to meet the charges of focal inquiry beyond that 
actually allowed by the Court issuing the commission, under 
Coirt’ifcf'wlarl ’ ^ ule 30 (b) at page 41 of the High Court’sGeneral Rules and 
Circulcir Orders, as revised in 1891. If the probable costs 
were calculated with regard to the time likely to be occupied in the execution of the 
commission, and the Commissioner finds that the time fixed is insufficient, he should 
give timely notice to the party at whose instance the commission was issued, and report 
the fact to the Court. Then, unless the sum necessary to cover the expenses for 
such further period as may be required to complete the execution of the commission is 
deposited in Court by the party^ and the Commissioner certified of such deposit, he 
should suspend the investigation at the close of the period originally fixed, pending 
the further instructions of the Court. 

Thepxpenses of the commission will generally fall under the following h^ads:~ 

(1) Remuneration of the Commissioner. 

(2) His travelling and halting allowances. 

(3) Charges for the temporary subordinate establishment that may be cm- 
plcjj’ed. 

(4) Incidental charges that may be unavoid<ablc. 

The first will be calculated on the basis of the actual pay which the person to 
whom the commission is issued has been receiving. The 
thl“HiKhCm.rt-8??®ufars.' sccond Will be regulated by the scale prescribed for oflkers 

of Government of the class to which the Commissioner be- 
longs, unless the Court should, for exceptional reasons, order an allowance in excess 
of the above. The third and the fourth will be passed on the authority of the Re- 
venue-officers concerned, but must on no account assume proportions so as to exceed, 
in conjunction with the charges under heads (1) and (2), the sum actually allow'ed 
by the Court.'’ — (Board’s Rev. Cir, No. 4 of August 1894). 

'31 A. (l) In any district or part of a 
ii^ceruia^strict^io district to which this sub-section is extended 
rate^”^ prevailing Local Government by notification in 

the Calcutta Gasetie, whenever the prevail- 
ing rate for any class of land is to be ascertained under section 
30 , clause’ («), by an examination of the rates at which lands 
of a similar description and with similar advantages are held 
within any village or villages, the highest of such rates at which 
and at rates higher than which the larger portion of those 
larids is held may be taken to be the prevailing rate. 


1 Inserted by the Act III of 1898, 5. 4. 
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Ilhisirations. 

(^^0 The rates at which land of a similar description and with similar advantages 
is held in a village are as follow : — 

Bighas RS, A* P. 

100 ... ... ... at I o o 

200 

lOO 

150 

Total ••• 700 

Then Rs. 2-4 is not the prevailing rate, because only 150 bighas^ or less than 
half, are held at that rate. Rs. 2 is not the prevailing rate because 250 bighas, or 
less than half, are held at that or a higher rate. Re. 1-12 is the prevailing rate, 
because^ 400 bighas, or more than half, are held either at this or a higher rate, and 
this is the highest rate at which, and at rates higher than which, more than half the 
l^nd is held. 

(b) The rates at which land of a similar description and with similar advantages 
is hejd in a village are as follow : — 

Bighas RS. A. P. 

100 ... ... ... at I 00 

250 ... ... ... ... ,,140 

150 .. ,180 

.. • ... ... „ i 12 o 

5 ^ ... . . ... ,,200 

Total ... 700 

Then, for the reasons given in Illustration (a), neither Rs. 2 nor Re. 1-12 is the 
prevailing rate, nor is Re. 1-8 the prevailing rate, because only 350 Atg/zas (exactly 
half) are held at Re, 1-8 or at rates higher than Re. 1-8. In this case Re. 1-4 
is the prevailing rate, because more than half the lands are held at Re. 1-4 or higher 
rates, and this is the highest rate at which, and at rates higher than which, more 
than half the land is held. 
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(2) The Local Government may, by a like notification^ 
withdraw sub-section ( i ) from any district or part of a district 
to which it has ‘ been extended as aforesaid. 

Extended to Orissa (Not., Novr. 5th, 1898) and to Tipperah (Not., No. 1470 
T. R., Sepr. ist, 1900). 

This has not been extended to any other part of Bengal or Behar ; so that, 
throughout the whole of the territories under the administration of the Lieutenant- 
Governor of Bengal, except Orissa and Tipperah districts, the definition of a prevailing 
rate, adopted by the High Court under the old law, still holds good (see notes to section 
30, ante,) 

Limit to enhance- ‘31B. When the prevailing rate has 

ment of* prevailing once been determined |^y a Revenue-officer 

under Chapter X or by a Civil Court in any 
suit under this Act, it shall not be liable to enhancement, save 
on the ground and to the extent specified in section 30, clause 
(d), and section 32. 

Extended to Orissa (Not,, Novr. 5th, 1898). 

Under this section, when the prevailing rate has once been determined in accor- 
dance with the provisions of this Act, it is not liable to enhancement again 
except on the ground of a rise in prices. 

The object of this section is to guard against a perpetual levelling up of the 
rates by the repeated application of the rates relating to the prevailing rate. 


Rules as to enhance- 
ment on ground of 
rise in prices. 


32. Where an enhancement is claimed on 
the ground of a rise in prices — 


{a) the Court shall compare the average prices during the 
decennial period immediately preceding the institu- 
tion of the suit with the average prices during such 
other decennial period as it may appear equitable 
and practicable to take for comparison ; 

{b) the enhanced rent shall bear to the previous rent the 
same proportion as the average prices during the last 
decennial period bear to the average prices during 
the previous decennial period taken for purposes of 
comparison ; provided that, in calculating this pro- 
portion, the average prices during the later period 


1. Inserted by Act III B C. of 1898. 
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shall be reduced by one-third of their excess over 
the average prices during the earlier period ; 

♦ 

(c) if in the opinion of the Court it Is not practicable 
to take the decennial periods prescribed in clause 
(a), the Court may, in its discretion, substitute any 
shorter periods therefor. 


Extended to Orissa (Not. June 27th, 1892). 


Decennial period ‘ ‘We have required Courts, fh dealing with claims to enhan- 
cement on the ground of a rise in prices, to take decennial periods in.stead of quinquen- 
nial periods for the purposes of comparison, except when, owing to the absence of 
price lists or any other cause, ^ they 6nd it impracticable to take such periods, rin which 
case they may take any shorter periods.*^ (S. C. R. B. III.) 


** Formerly it was necessary for the landlord to prove to the Court w^hen the rent 
was last fixed, in order to be able to enter into any comparison at all. The Court may, 
under this Act, take any period during the currency of the rent that may be equitable 
and practicable for comparison. As a rule, in order to eliminate the effect of special 
seasons,^decenniaI periods will be taken, but the Courts may, if necessary, substitute 
shorter peri(*ds. In order to facilitate the comparison, the Local Government will 
have to draw up, from the materials which arc available to a certain extent, for the 
last 20 years, statements of pasl prices, and in - future to record^' puces accurately 
publish them for criticism, and finally after revision, publish statements of annual 
average prices.” — See s. 39, post, {The JIotTble Steuart Bayley in Council,) 

As to the rule of proportion under the old Act and the mode of supplying it, see notes 
under s. 24, p. 138 ante. The rule of proportion prescribed by the Great Rent Case was : 


”Thc old rent must bear to the increased rent the same proportion as the former value 
of the produce of the soil, calculated on an average of three or fi\'e years next before 
the date of the alleged rise in value bears to the present value. This rule is certainly 
modified by the new rule of propouion given in this Act which will now be the measure 
of enhancement in ordinary cases ; one-third of the difference between the two rents 
shall hov.'cver be \\\q maxivnim limit. The modifications are these : (i) The appli- 
cation of the rule is now limited to money-rents and enhancement on the ground of a 
rise in prices. (2) 'I'he periods between which a comparison is to be made are decennial 
periods instead of periods from three to five years. (3) In the Great Rent Case no 
account was taken of increase of cost of production ^ deduction of one-third of the 
increase of price is allowed by the new rule in order to cqver this. (4) The new rule 
applies to all money-rents ; the old rule was limited to customary rents, Le., rents fixed 
according to the rate commonly payable by the same classof raiyats for similar lands 
in the places adjacent, and representing a share of the gross produce calculated in 

Tr T’f X, 34 i 7 w. R., 94, .44 r 9 w. R., 34S , 

o ». L. R., Ap., 122.) 
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Seduced by one-tMrd: — This deduction is. allowed in consideration of the 
increased cost of cultivation. 

** We are of opinion that the tendency in this country of the cost of cultivation 
to increase is in a higer rate than prices. So far as the labour is done by the cultiva-" 
tor's family or by labourers paid in grain (as is mostly the case in India), no benefit 
under this item can accrue to the cultivator from increase of prices. On the other 
hand, as population and prices have increased, pasturage has diminished ; cattle are 
dearer to buy, dearer to keep, and less remunerative ; manure is dearer, and so is fuel ; 
and all these elements have to be taken into account. The Local Government 
proposed to deduct one-half foi’the increase of prices to cover the increased cost of 
cultivation ; we recognized the impossibility of asking the Courts to solve the hopeless 
problem of increased cost in each case, and found it necessary to draw an arbitrary 
line. Wc have drawn it one-third.*' (S. C. B. III.) 

Rules as to enhance- 33. (0 Where an enhancement is 

iandbrd"s ^[m ^rove- claimed on the ground of a landlord's improve- 
(rt:) the Court shall not grant an enhancement unless the 
improvement has been registered in accordance with 
this Act; 

{b) in determining the amount of enhancement the Court 
shall have regard to — 

(i) the increase in the productive powers of the l^nd 

caused or likely to be caused by the ’im- 
provement, 

(ii) the cost of the improvement, 

(iii) the cost of the cultivation required for utilising 

the improvement, and 

(iv) the existing rent, and the ability of the land to bear 
a higher rent. 

( 2 ) A decree under this section shall, on the application of 
the tenant or his successor in interest, be subject to re-considera- 
tion in the event of the improvement not producing or ceasing 
to produce the estimated effect. 

For “improvement registered,” see s. 8o/<?s/ and ss. 76 to 83, also Govemm«tt 
Rules, Appendtik, 
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Rules as to enhance- 
merit on ground of 
increase in productive 
powers due to fluvial 
.action. 


34. Where an enhancement is claimed 
on the ground of an increase in productive 
powers due to fluvial action — 


{a) the Court shall not take into account any increase which 
is merely temporary or casual ; 


(b) the Court may enhance the rent to such an amount as 
it may deem fair ar.d equitable, but not so as 
to give the landlord morft than one-half of the 
value of the net increase in the produce of, the 
land. 


Extended to Orissa (Not., June 27th, 1892). 

Under the old law it was held that a casual increase in the fertility of the soil was 
not a ground for a permanent enhancement of rent — Krista Mohan v. Hary Sanker, 7 

W. R., 235; and that the increase, in order to be taken into consideration, must be either 
permanent or likely to last for a considerable time. — Khajeh Abdul Gunny v. Bhattu 
Sheik, 22 W. R., 350. These principles have in effect been embodied in clause (a). 

35. Notwithstanding anything in the foregoing section, 
-,1 , u the Court shall not in any case decree any 

suit to be fair and enhancement which is under the circumstances 
* equitable. of ^[^0 0 ase Unfair or inequitajble. 

Extended to Orissa (Notification, June 27th, 1892). 

All the provisions regarding enhacement of rent are subject to this section. Under 
no circumstances can a raiyat with a right of occupancy be called upon to pay more 

than a fair and equitable rent. — (Noor Mahomed v. Hari Prosunno, W. R., 1864, Act 

X, 75.) The occurrence of a catastrophe such as an inundation during the year succee- 
ding a notice of enhancement was held to be sufficient to render the demand of a higher 
rent unfair and inequitable — (Bama Soondari v, Kaloo Peeadah, 10 W. R., 395), and 
in determining what is fair and equitable the Court may take into consideration the 
rise in wage^i but it does not necessarily follow that, because wages are double what 
they were, and the necessaries of life have risen, that the old rent is fair and equitable 
under the altered state of circumstances. — Savi v. Jeeto Meeah, Marsh., 186. And as 
the existing rent is always presumed to be fair and equitable until tho contrary is shown, 
it fcJlows that a landlord who claims an increase of rent must clearly make out the 
grounds upon which enhancement is sought. The grounds too must be one or other 
of those stated in s. 30. This section should be read with s. 24 and notes. In Huro 
Prosad v, Chundee Churn, I. L. R., 9 (^ 1 ., 505 ; 12 C. L. R., 251, Wilson, J., 
observes : " When land is let for the purpose of clearing jungle or other reclamation. 
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and on this ground, or any other ground mentioned in the lease, a reduced rent is 
provided for the first few years, and it is said that the rent is to be at such and such 
a rate, a sum as the fu]l rent, does that mean, as the words seem to import, that 
the full rent is to be the full rent as long as the tenure subsists, or is such a rent 
liable to enhancement under the provisions of the rent law ? We agree* with the 
lower Appellate Court in thinking that the decision of the Privy Council in Sarada 
Sundari v. Golam Ali, 19 W. R., 65, is an authority for holding that the former 
view is the true one, and that in the present case the rent cannot be enhanced.” 


36 . 

Power to order pro- 


gressive 

ment. 


Limitation of right 
to bring successive 
enhancement suits. 


If the Court passing a decree for enhancement 
considers that the immediate enforcement of 
enhance- the decree in its f.ull extent will be attended with 
hardship to the raiyat, it may direct that 
the errhancement shall be gradual ; that is to say, that the rent 
shall increase yearly by degrees for any number of years not ex- 
ceeding five until the limit of the enhancement decreed has 
been reached. 

Extended to Orissa (Not., June 27th, 1892). 

37 . (I) A suit instituted for the enhancement of the 

rent of a holding on the ground that the rate 
of rent paid is below the prevailing rate, or 
on the ground of a rise in prices, shall not be 
entertained if within the fifteen years next preceding its insti- 
tution the rent of the holding has been enhanced by a contract 
made after the second day of March, 1883, or if within the said 
period of fifteen years the rent has been commuted under 
section 40, or a decree has been passed under this Act or any 
enactment repealed by this Act enhancing the rent on either of 
the grounds aforesaid or on any ground corresponding thereto 
or dismissing the suit on the merits.^ 

(2) Nothing in this section shall affect the provisions of 

XIV of 1882. section 373 of the Code of Civil Procedure. 

» 

Extendea to Orissa, (Not., June 27th, 1892) 

Stlb*S©Cti021 ( 1 ) ; — The 2nd March, 1883, is the date on which leave to introduce 
the Bill to amend the rent law was obtained. 


Reduction of rent. 

38 . (i) An occupancy-raiyat holding at a money rent 

may institute a suit for the reduction of his rent on the 
23 
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following grounds, and, except as hereinafter provided in the 
case of a diminution of the area of the holding, not otherwise 
(namely) : — 

[a) on the ground that the soil of the holding has without 
the fault of the raiyat become permanently deteriorated by a 
deposit of sand or other specific cause, sudden or gradual, or 

(b) on the ground that there has been a fall, not due to a 
temporary cause, in the average local prj,ces of staple food-crops 
during the currency of the present rent, 

(3) In any suit instituted under this section, the Court may 
direct such reduction of the rent as it thinks fair and equitable. 


Extended to Orissa, (Not., June 27th, 1892). 

The raiyat cannot contract himself out of the provisions of this section ; — See s. 

178 (3) (/)• 

TI10 old Actt — The corresponding section of the old Act was thus worded : 
** Every raiyat having a right of occupancy shall be entitled to claim an abatement 
of the rent previously paid by him, if the area of the land has been diminished by 
diluvion or otherwise, or if the value of the produce or the productive powers of the 
land have been decreased by any cause beyond the power of the miyat, or if the 
quantity of land held by the raiyat has been proved by measurement to be less than the 
quantity for which rent has been previously paid by him. Section 19 of Act VI If 
of 1869 (B. C.) The grounds of abatement recognized by that section were : 
ist. — Diminution of area by diluvion or otherwise. 

2nd. — A decrease in the value of the produce of the productive powers of the land 
arising from causes beyond the raiyat's control. 

— When the quantity of land held by the raiyat has been ascertained to be 
less than the quantity for which rent has been previously paid. 

" The present section takes only *the second of these grounds, and puts back the 
other grounds in s, 52. 

An oocnpancy-raiyat holding at a money-rent:— A suit for abatement win 

The person suing for plaintiff admits that the relation of landlord 

abatement of rent must and tenant exists between him and the person from whom 

be a raiyat and a raiyat 4.1. t ^ 

with a right of occupancy. the abatement IS sought as to the lands in respect of which 

it is sought.— (Abhoy Gobinda v. Kenny, 8 W. R., 518). A 

raiyat who has held his land for a few months and has paid no rent at all, cannot sue 

for an abatement of rent.— (Brajanath ». Unantram, 17 W. R., 449). A raiyat not 

hatlftg a right of occupancy is not entitled to claim an abatement of rent under this 

section.— (LallaSheebv. NubadeepChundta, a Hay., 430; Sheik Mohitn v. Sheik 
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Raheemotulla, 2 Hay., 433.) Although this section is confined to occup^n^-raiyats 

it cannot be supposed that Act X of 1859 was intended to 

But under the general law* take away the right of abatement which had been enjoyed 
all raiyats can claim abate* ,,, Te t . a -i.< 

ment. ^ by all tenants before the passing of that Act ; and it is a 

rule founded on the principles of natural justice and equity 
that if a landlord lets his land at a certain rent to be paid during the period of occu- 
pation, and the land is, by an act of God put in such a state that the tenant cannot 
enjoy, the tenant is entitled to an abatement. Therefore every tenant, whether with 
or without a right of occupancy, is entitled to abatement of rent for land washed away, 
unless precluded by the terms of»his kabuliyat from claiming that abatement. — (Sheik 
Enyetulla v. Sheik Elahee, Sp. W. R-, Act X, 42.) No doubt it is only an occupancy 
raiyat who is authorised by the Act to bring a suit under this section, but the prin- 
ciples in, this section ought clearly to be taken into consideration in all proceedings for 
the settlement of rent, whatever the status of the raiyats Gouri Pattra v. Reily, I.L.R*, 

20 Cal., 579. A putnidar or any other lease-holder can claim abatement of rent under 
Act X of 1859 — Huro Krishna v. Joikishen, i W. R., 299, F. B.; Prosonomoyi 
Soondarkumari, 2 W, R., Act X, 30.) This section applies only to occupancy-raiyats, 
but all raiyats and under-tenants, whether they have a right of occupancy or not, 
can claim an abatement of rent if they can show that they are entitled to it on prin- 
ciples of natural justice and equity. Section 23, Act X of I859, cl. 3, conferred 
upon Collectors power to take cognisance of **all claims to abatement,^* whether 
preferred by occupancy-raiyats, farmers or under-tenants, and a Full Bench of the 
High Court has* held that a suit for remission of rent, brought by a putnidar on the 
ground that certain portions of land included in his putni had been resumed 
as chakran by Government, would lie against the zemindar under Act X of 1859 * 
** It is clear," observed the Court, " that a putnidar can be sued by the zemindar 
for rent under the fourth clause* of section 23, and it would be most inconvenient and 
unreasonable and indeed would be at variance with the plain meaning of the words 
^ all claims to abatement of rent ' in the third clause, to hold that he is compelled to go 
to another Court to claim an abatement of his rent. (Hurro Kishen v, Joykishen, i W# 
R., 299, F.B.) A howladar or mokuraridar can su« for abatement of rent under the Rent 
Law, — (Mohesh Chunderlv. Gungamoney, 2 Hay., 495; Kamalakanta v* Pogose, W.R., 
Act X, 65.) So also a talukdar is entitled to abatement, although not under the 
provisions of this section, which applies only to occupancy raiyats.— (Afsuroodeeij 
V* Musst. Shuroshi Bala, 2 Hay., 664.) But it is doubtful whether a talukdar, 
whose tenure existed from before the Permanent Settl^ent, can claim abatement 
on the ground of diluvion, — (Ram Chunder v* Lucas, 16 W. R., 279O 


•Clause 4, 8. 23 Act X of 1859, was as follows « « All suit* for arrears of jrent due on account of 
whether khiraja or lakhiraj or on account of any rights of pasturage, forest rights, fisheries, or the 
like/* This section was omitted from Act VIII of i86f, B. C. j but under s. 33, all suits which were cognizable 
by a Collector under Act X, were cognizable by the Civil Court under Act VIII of 1869, B. C. 
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It is perhaps needless to observe, that zemindars are not entitled to claim an 
abatement of rent from Government on account of diluvion 
Gofe™SorTatm.nt any Other cause, as the power ot altering the public 

assessment is not vested by the Regulations in the Civil 
Courts of Judicature, but is reserved exclusively to the Executive Government. 
Bhowanee Persadv. Musst. Karoona Moyi, 2 Sel. Rep., 242, and S.D.R., 1852, p. 1094). 

May institut© a suit ; — The old section was differently worded. Under that 
section the raiyat might either sue under this section for abate- 

Can the raiyat claim 

the benefit of this section mcnt of rent, or he may, when sued by nis lanaiora lor 

when sued by his landlord. ^ „ 

arrears of rent, claim an abatement by way 01 set on on 
account of remission of rent to which he is entitled— (Mohes Chunder v, 
Gunga Mani, 2 Hay.; Afsuriiddin v, Musst, Shuroshi Bala, 664; Dindoyal 
V. Thekroo v. Koonvvar, 6 W. R., Act X, 24; Gour Kishorc v. Bonomali; 
22 W. R., 117)* The present section seems, however, to giveonly a right of 

suit, but as this is a substantive provision, I think the raiyat has a right which 
he can as well assert in a suit by his landlord. The raiyat may also sue for 
abatement and refund of excess rents passed on account of diluvated lands. — 
(Barry v. Moulavi Abclool AH, Sp. W. R., Act X, 64). 

On the following grounds and except, &c., not otherwise Grounds of 

abatement are restricted to this section. Fraud on tlie part of a lessor does not 
constitute a valid ground for abatement. Thus, where a zemindar gave out an 

estate in putni, but concealed the existence t)f an interme- 
diate under-tenure, the Court held that the putnidar was 
not entitled to an abatement of rent. In other words, that though the plaintiff 
might sue to be relieved of his contract, he could not sue for abatement under this 
section — (Shookur Aii v, Umola Ahaly, 8 VV. R., 504.) In 1859, G entered into 
negotiations with respect to the purchase of a certain taluk at a premium of Rs. 
42,41 1, and an annual rent of Rs. 48,070, and in January i860 he signed a' sale 
bond which obtained an enumeration of the mouzahs purchased, the actual sale 
being completed on the 2nd June following. Until his death in December 1861, he 
paid the stipulated rent according to*the terms of the deed. Subsequently his widow 
brought a suit for abatement of the rent on the ground that her husband had been 
misled as to the amount of rent payable by the under-tenants. Held (affirming the decision 
of the High Court) that under the circumstances the suit could not be maintained -*(5 C. 
L. R., 465 P. C.) 1 he only efception allowed is on account of diminution of area which 
is provided by s. 52. ’ Hence reduction could not be claimed on 

to thVgroundb ground that the prevailing rate is lower. (Babun Mundle 
mentioned in this section ? d, Sheo Kunwari, 21 W. R., 404), '‘Sections 18 and 19 

of the old Act,'^ however, it has been held, " were passed 
for the benefit of the raiyat and not for the protection of the zemindar. Section i8 
says that no raiyat , having a right of occupancy shall be liable to an enhancement 
of rent, except upon some one of the grounds therein specified, but section 19 is 


Fraud. 
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differently worded. It enacts that any raiyat having a right of occupancy shall be 
entitled to claim an abatement of rent in any of the three cases mentioned therein, 
but it does not say that he shall not be entitled to an abatement upon any other 
grounds. Section 18 was to protect him from enhancement, and section 19 was 
intended to give him a right to abatement in certain cases, but not to protect the 
zemindar from liability to make abatement in any other case.** Thus, where the 
jumma of a resumed lakheraj estate had been reduced by Government on the 
condition that the rents of the raiyats should be reduced in the same proportion, 
it was held that the raiyats were entitled to the benefit of the stipulation made by 
Government on their behalf at J.he time when the jumma was reduced. It was, 
however, added that the right of abatement in this case only applied to the case 
of rents of which the amounts had been fixed before the jumma was reduced by 
Government, and not to rents fixed by pottahs or kabuliyats subsequently entered 
into — (Sukhawatoollah v. Puthoo Goldar, 1 Ind. Jur., O. S., 7 ; Goluk Chundra v* 
Parvati Churun, 15 W. R., 168) ; such remission may be claimed in defence in a 
suit for arrears of rent — (Raikunta v. Surendranath, i W. R., 84). For further 
comment see notes under sub-clause {b) of (i) section 52 of the Act. 

A contemporaneous oral agreement cannot be proved under s. 92 of the Evidence 
Act to shew that the rent is less than w^hat was stated in the 
S. 92, Evidence Act. registered kabuliyat, nor is the tenant entitled to give oral 

evidence of the subsequent acts and conduct of the parties : — 
Radha Raman V. Bhowani Prosad, 6 C. W. N., 61. The mere acceptance of a 
reduced rent, tliough it may amount to a full acquittance, cannot operate as a binding 
contract without proof of the agreement forming the basis of the reduction granted, 
and such an acceptance does not amount to such an agreement or release of a portion 
of the rent as to have a binding effect. (Per Gupta, J.) ; Ibid, Although oral 
evidence is not admissible for the purpose of contradicting a statement made in a 
registered kabuliyat as to tlie amount of rent, yet evidence is admissible to shew that, 
as between the landlord and die tenant, the kibuliyat was neyer intended to be 
acted upon or enforced or that there was a waiver of some of its terms. The 
evidence that since the execution of tlie kabuliyat the tenant paid rent at a lower 
rate than that stated in the kabuliyat^ is admissible to shew that the intention of 
the parties was that the kabuliyat from the very first was not intended to be acted 
upon or that there had bten a waiver by the parties : — Beni Madl'^ub v, Lalmoti, 
6C. W. N., 242. 

Permanently deteriorated by a deposit of said &c “We think,” observed 

the Chief Justice in Sheik FCnyetullah t?. Sheik Elahi Buksh, (Sp. W. R., (Act X), 
42 ; 2 Board’s Rep., 62), upon principles of natural justice and equity, that, if a 
landlord lets his land at a certain rent, to be paid during the period of occupation, and 
the land is, by the act of God, put in such a state that the tenant cannot enjoy, the 
tenant is entitled to an abtement. * * ♦ With regard to the land alleged to have been 
covered with sand, the Judge of the first Court will have to enquire if that portion 
was covered with sand, and thereby ’ deteriorated or rendered wholly 'useless, by the 
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act of God, the tenant will be entitled to an abatement, provided there was no stipu- 
lation to the contrary in the kabuliyat. ** The word ** permanently '' should[be liberally 
interpreted and ought to be construed with reference to existing conditions ; a deterio- 
ration may be permanent although the same might be removed by application of 
capital and skill ; — Gouri Pattra v. Reily, I. L* R-, 20 Cab 579. 

Without fault of the raipt : — At the same time no raiyat can claim abatement 
unless the depreciation in the value of the land has resulted from causes beyond his 
control— (Munsoorali v. Harvey, ii W. R., 291). For further discussion on this subject, 
the reader is referred to notes under clause (6) of section 52 of the Act. 

t 

Price-lists. 

. 39 (1) The Collector of every district 

food-crops! ° shall prepare, monthly, or at shorter intervals, 

periodical lists of the market-prices of staple 
food -crops grown in such local areas as the Local Government 
may from time to time direct, and shall submit them to the 
Board of Revenue for approval or revision. 

(2) The Collector may, if so directed by the Local 
Government, prepare for any local area like price-lists relating 
to such past times as the Local Government thinks fit, and 
shall submit the list so prepared to the Board of Revenue for 
approval or revision. 

(3) The Collector shall, one month before submitting a 
a price-list to the Board of Revenue under this section, publish 
it in the prescribed manner within the local area to which it 
relates; and if any landlord or tenant of land within the local 
area, within the said period of one month, presents to him in 
writing any objection to thfi list, he shall submit the same to 
the Board of Revenue with the list. 

4 ) TJe price-list shall, when approved or revised by the 
Board of Revenue, be published in the official Gazette ; and any 
manifest error in any such list, discovered after its publication, 
inay be corrected by the Collector with the sanction of the Board 
of Revenue. 

(5) The Local Government shall cause to be compiled from 
the periodical lists prepared under this section lists of the 
average prices prevailing throughout each year, and shall cause 
them to be published annually in the official Gazette. 
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(6) In any proceedings under this Chapter for an enhance- 
ment or reduction of the rent on the ground of a rise or fall in 
prices, the Court shajl refer to the list published under this 
section, and shall presume that the prices shown in the lists 
prepared for any year subsequent to the passing of this Act are 
correct, “ and may presume that the prices shown in the lists 
prepared for any yearprior to the passing of this Act are correct 
(Act III B. C. of 1898), unless and until it is proved that 
they are incorrect. 

(7) The Local Government, subject to the control of the 
Governor-General in Council, shall make rules for determining 
what are to be deemed staple food-crops in any local area and 
for the* guidance of officers preparing price-lists under this 
section. 

# 

These provisions have been framed upon the principle of the Tithe Commutation 
Acts — See 6 and 7 Will. IV, Cap. 71 ; 7 Will. IV and 1 Viet., Cap. 69 ; 2 and 3 
Viet., Cap. 15 } 5 and 6 Viet., Cap. 54 ; 9 and 10 Viet., Cap. 75 ; 10 and 11 Viet., 
Cap. 164 ; 23 and 24 Viet., Cap. 93 ; see notes under s. 30, s. 32, ground (A) ante. 

For rules under sub-section (7), see Appendix, 


Commutation. 

40 . (i) Where an occupancy-raiyat pays for a holding 
rent in kind, or on the estimated value of a 

Commutation of portion of the Crop, or at rates varying with 
rent payable in kind. f, , 1 ^ ^ ° 

the crop, or partly in one of those ways and 
partly in another, either the raiyat or his landlord may apply 
to have the rent conjmuted to a money-rent. 

(2) The application may be made to the Collector or Sub- 
divisional Officer, or to an officer making a settlement of rents 
under Chapter X, or to any other officer specially authorized 
in this behalf by the Local Government. 

(3) On the receipt of the application Che officer may deter- 
mine the sum to be paid as money-rent, and may order that 
the raiyat shall, in lieu of paying his rent in kind, or otherwise 
as aforesaid, pay the sum so determined. 

(4) In making the determination the officer shall have 
regard to — 
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(а) the average money-rent payable by occupancy-raiyats 

for land of a similar description and with similar 
advantages in the vicinity; 

(1^) the average value of the rent actually received by the 
landlord during the preceding ten years or during 
any shorter period for which evidence may be 
available ;and 

(c) the charges incurred by the landlord in respect of 
irrigation under the system of rent in kind, and the 
arrangements made on commutation for continuing 
those charges, 

(5) The order shall be in \^riting, shall state the grounds on 
which it is made, and the time . from which it is to take effect, 
and shall be subject to appeal in like manner as if it were an 
order made in any ordinary revenue proceeding. 

(б) If the application is opposed, the officer shall consider 
whether under all the circumstances of the case it is reasonable 
to grant it, and shall grant or refuse it accordingly. If he 
refuses it, he shall record in writing the reasons for the refusal. 

Extended to Orissa, (Not., Oct. 17th, 1896). 

Under sec. 178, sub-section (3), cl. (g), nothing in any contract made after 
the passing of the Act can take away the right of either landlord or tenant to apply for 
a commutation of rent under this section. But it has been ruled that a landlord may 
demand payment of rent in kind in accordance with the original contract, although the 
tenant has paid rent in money for some years (Sohabat Ali v, Abdul Ali, 3 C.W.N., 15 1). 

Their Lordships (Ameer Ali and Pratt, JJ.), in delivering judgment said as follows : 

" I he contract between the parties is embodied in the registered kabuUyai under which 
the defendants hold the land, and if that contract is varied or put aside, it might not 
eventually lie to the advantage of th^ defendants themselves, and if that is the 
contract under which the tenure is held, we must see what under the contract the rent 
was,, Now, looking at the kahuUyat, it is perfectly clear that the defendants agreed 
to pay 41 aris of dhan as the rent of their holding. For the sake of convenience, or to 
meet the requirements of law, Rs. 10 was put down as the value of that dhan, and whe- 
ther from indulgence, or for any other rsason, the landlord chose to accept Rs. 10 for 
a number of Jyears as representing the price of the 41 aris. The landlord now 
chooses to insist upon the enforcement of the contract under which the defen- 
dants hold their land, and we do not think we should be justified, merely on the 
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ground that the 16 years the defendants have been paying only- Rs. lo, in supposing 
that the original contract has been altered or varied. 

-The Board of Kevenue have issued the following instruction under this 
section : — 

The Board have reason to believe that rnisconception exists among some offi- 
cers as to the requirements of the law under section 40 of 
Board of Revenue's in- Bengal Tenancy Act, and that this has led to the 

structions under the section. . ® f 

rejection of applications for commutation of rents payable in 
kind on insufficient grounds, and the consequent discouragement of such applicatons. 
They desire, therefore, to point put that, subject to the grounds of his decision being 
recorded, and to an appeal, the officer dealing with an application under the section 
has full discretion to seek for such evidence, and make such inquiry, as he may deem 
necessary in order to determine the money-rent to be fixed. If the tenants are unable 
to produce receipts showing the quantity of produce previously received by the landlord, 
or its cash -equivalent and they will seldom possess such receipts — or the landlords file 
papers purporting to give previous outturns and divisions of the crops which tlie tenants 
repudiate, or which arc apparently false, the applications should not necessarily be 
rejected, but the officer should endeavour to arrive at a fair estimate of the money-rent 
by recording and duly considering such oral testimony as may be produced by the 
parties, by reference to other sources of information, such as the cess papers of the estate, 
and, if necessary, by local inquiry conducted in person or through some other competent 
officer. Again, in determining the amount of the money-rent, the officer must be careful 
to take into consideration, not one only but all the matters mentioned in sub-section 
(4), save (c) whenever it has no application. A money-rent fixed on the basis of (^7) 
only would ordinarily be too low, while one fixed on the basis of {IS) only would ordi- 
narily be excessive. Apart from an}’ consideration due to (c), the officer is required to 
have regard to both (/i) and (If), and to fix a rent which will be fair in comparison 
with both the average cash rent of the neighbourhood and the rent in kind hitherto 
realized for the land. Unless the landlord has undertaken to maintain means of irriga- 
tion, in which ca.se (c) would apply, it mast be borne in mind that, as the rent ceases 
to vary with the outturn and becomes fixed, the risk of the seasons falls on the tenant 
alone, and the rent should therefore be such as, taking the seasons jj^ood and bad) 
one with another, he will be capable of meeting and may therefore be reasonably 
imposed on him%^ 

The Board of Revenue have ordered that, when an application for commutation 
of rent payable in kind is opposed on the ground that the rent is not in fa^ct payable in 
kind, it is the duty of the officer to whom the application is made to enquire in- 
to the question, and if he finds it in the affirmative he is bound to proceed to deal with 
the application. — Board^s Letter No. 662 A, 30th June, 1888 to Government of Bengal. 

Sub-section ( 4 ) We have in s. 40 included among the matters to be taken 
into consideration by an officer commuting rent, the charges incurred by the land lord 
in respect of irrigation under the system of rent-in-kind and the arrangements made 
on commutation for continuing those charges/* ( 5 *. C, B* III), 

24 
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Tithes were formerly paid in kind, z. e., the person entitled to tne tithe received 
a tenth of the crop. This system was found to be vexatious in the extreme, and 
productive of disputes and litigation, just as the system now in force in parts of Behar 
produces consuiiit irritation and o; ression. It was finally decided to be a source 
of so much bitterness and want of charity, that tlic following rules were laid down 
for the conversion of tithes into a money-payment : (i) find the gross average- money- 
value- of the tithe of a parish or district for seven years ending on Christmasday of 
iS':.'; ; (2) apportion tlie amount of that value upoji the lands of the several tithe- 
payers ; (3) ascertain how much corn could be pu’ chased with such amount, one-third 
of it to be laid out in wheat, one-lhird in barley, onc-th^rd in oats, at the average price 
of corn for the seven years pn'ccding 1835 ; (4) in every future year make payable 
the price of the same quantity of wheat, barley and oais at their average prices founded 
on a like calculation of the official returns for the seven years ending at each preceding 
Christmas.”- -Field’s i>igcst. 

In a set of unreported cases (Miisst, Fasihun ?•. Dursan Singh) of Patna which 
were analogous, tlie High ('ourt has held that where the rent-in-kind was changed 
into a money- rent and the occupanc^'-raiyats paid that money-rent for some years, 
but it did not transpire that the landlords abandoned their rent-in-kinA altogether, 
they may sue again to - revert to the old hJuioJi rent. As we have observed under s. 
30, this principle, which even is a very questionable one, will not hold good under 
the present law. — (See Yakoob Hossein v. Shaik Chowdry Wahid Ali, 4 W..R., Act 
X, 23, Trevor, J.; and also Thakoor Persad v, Nawab Syad, 8 W. R., 170.) 
in these cases it has been held that a conversion of rent-in-ki: d into money-rent was 
feasible under s, 18 of Act VI H of 1869 (B.C.) and that the bJiaoli mode of payment 
was a retrograde system. 

Sub-section (5) ' The provisions of cl. 5 are imperative and should be 
strictly complied with before an order under this section can have any effect. The 
object of requiring the time from which the order is to take effect to be stated is 
to enable t!ic parties distinctly to know from what date the new arrangement is to 
come into operation. In the absence of any date being fixed in the order, the order 
must be taken to be prcUtically inoperative, or at any rate, to remain in suspense 
until it is amended by the specification of the time of its operation. The omission to 
specify the time^nay be inadvertent but it is the business of the parlies in order to 
avail tlicmscjves of the effect of the order, to have the time spcc/Rcd : — Chowdhry 


AppcPiI’s under 
the section. 


Paghunath v. Dadha, I. L. R., i8 Cal., 469. 

An appeal lies under sub-section (5) against an order determining the amount 
of money-rent under sub-section (3). The appeal is from 
the order of a Sub-divisional officer to the Collector, from the 
Collector to the Commissioner, and from the Commissioner to 
the Board of Revenue, as in other revenue proceedings ; and an order passed on 
appeal under sub-scclion (5) by the Revenue Authorities has been held to be final 
and no suit lies in the cKil court, by which its propriety can be questioned.-— 
Lala Saligrarn v, Mohunt Ranigir, 3 C\ W. N., 313. The period of limitation for 
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an appeal to the Commissioner from an order of the Collector under this section is 
30 days— see Sched. Ill, Art, 5, post. 

The Board of Revenue have declared that there is no appeal to the Revenu e 
Authorities from an order refusing an application under sub- 
und^? subsection'’"). Section (C). Sub-section (5), it was said, clearly and .specifi- 

cally gives a right of appeal against an order of commutation 
under that sub-section, while sub-section (6) . does nothing of the kind. It the 
legislature had intended to give an appeal in the latter case, there would have been 
a definite provision with that object. — Board’s Memo. 706 A, 30th July, 1895. The 
Commissioner has, howpver, the* same general powers of control in such cases as he 
has in other matters not distinctly judicial. — (see Chapter I, Rule 2 of the Govt. 
Rules, Appendix.) 

For • enquiries under this section, Revenue officers are to receive travelling 
allowance in the*ordinary way from the Government and the applicants are to pay 
costs of amins required. — Board’s letter 895 A, 3rd Novr., 1902, to Government ; 
Government order No. 4125, 26lh Novr. 1902 to the Board. 
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CHAPTER VI. 


N ON-OcCUPANCY"RAI YATS. 


Application of Chapter. 41. This Chapter shall apply to raiyats 

not having a right of occupancy, who are in 
this Act referred to as non-occupancy-raiyats. 

" Under the law as it stood before the Bengal Tenancy Act was passed, 
non-occupancy raiyats not holding under any express en- 
gagemcnts Were treated as tenants -at -will or as tenants from 
year to year.'* Per Banerjee, J., in Karim Chowkidar v. 
Sunder Bewa, i C. W. N., 89 ; L L. R., 24 Cal., 207. * 

Ordinarily a non-occupancy holding is not heritable — Karim Chowkidar v. Sunder 
Bewa, I. L. R., 24 Cal., 207 ; i C. W. N., 89. But bycustofh 

Non-occupancy holding » / 

ordinarily not heritable. or local usage it may be transferred (see sccti^ 

or bequeathed : in other words, it may be dealt with either inter vivos or by 

a testamentary disposition ; and nothing in a contract made after the passing of the 

Rights possessed by a Act can take away the right of the tenant to transfer or 

custom or local usage can- bequeath the holding in accordance with local usage [see 

not be taken away by con- r-.. *, 1 1 u 1 

tract. section 178 (3), clause (//), post]. Similarly, he can sub-let 

his holding (section 85, post) and his right to do so cannot be taken away by any 

contract made after the passing of the Act [section 178 (3), clause {e)^ post)^. 

Section 116, excludes certain kinds of land from the purview of Chapter 

VI, The provisions of the chapter, therefore, do not apply to the private lands of 

Land excluded from ^ proprietor known as ziraty nij jote^ &c., held *‘undcra 

operation of Chapter VI. , , - 1 1 r . n 

lease tor a term of years or under a lease from year to year ; 

but the qualification, viz.f when they are held “for a term of years or from year 
to year*' must be carefully borne in mind. Under section 180 (2), the provi- 
sions of Chapter VI do not apply to lands held under the uthandi system. “No 
doubt it is only an occupancy-raiyat who is authorized by the Act to bring a suit 
under section 38, but the principles laid down in that section ought to be taken into 
consideration in all proceedings for the settlement of rent, whatever the status of 
the raiyat," — Gouri Patra v. Reily, I. I.. R., 20 Cal., 586. 

Tenants let into land by persons having no title therein, if bond fide cultivators 

Non-occurancy raiyats themselves tortfeasors, acquire a right of remain- 

under trespaiters. ing on the land subject to payment of rent, and cannot be 

ousted from their holding except in accordance with the provisions of the Act 
Mohim Chundar v, Huzari, I.L.R., 17 Cal., 45 ; Binode Lai Kalu 1 . L. R., 20 Cal., 
708, F. B. Unless the land comes within the purview of section 107 of the* 
Transfer of Property Act ( Act IV of 1882 ) : — Lai Sheo Charan r. Purbhu 
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Doyal 1 C. W. N., 142. Where certain co-sharer landlords^ claiming an exclusive 

Tenant let into the land Certain land, settled the same with a tenant, in a 

by co-sharer landlords. ^ 5uit for rent brought by the Other proprietors, it was held 

that the tenant could not be treated as a trespasser, and that the plaintiffs were 
entitled to claim rent from him for use and occupation j — Azim v. Ram Lai, 1 . L, R., 
25 Cal., 324. 


But when a tenant encroaches upon the land of his landlord, he does not, by 


Tenant encroaching upon 
the landlord's lands. 


such encroachment, acquire the status of a tenant in respect 
of the land encroached upon against the will of the land* 


lord. — Prahlad v. Kedar Nath, I. L. R., 25 Cal., 302. 


42 . When a non-occupancy-raiyat is admitted to the 
Initial r^nt of non- occupation of land, he shall become liable to 
occupaiicy-raiyat,. g^Q}^ jjg agreed on between 

himself and his landlord at the time of his admission. 


Conditions of en- 
hancement of rent. 

section 46 : 


43. The rent of a non-occupancy- 
raiyat shall not be enhanced except by 
registered agreement or by agreement under 


Provided that nothing in this section shall prevent a land- 
lord from recovering rent at the rate at which it has been ac- 
tually paid for a continuous period of not less than threeyears 
immediately preceding the period for which the rent is claimed. 

Extended to Oris.sa, (Not., Sepr. loth, 1891). 


44 . A non-occupancy-raiyat shall, 
Grounds on which subject to the provisions of this Act, be liable 
may be ejected. to ejectment on one or more 01 the following 

grounds, and not otherwise, (namely) : — 

{a) on the ground that he has failed to pay an arxear of rent; 

(/;) on the ground that he has used the land in ja manner 
which renders it unfit for the purposes of the tenancy, 
or that he has broken a condition consistent with this 
Act and on breach of which he is, under the terms of 
a contract between himself and his landlord, liable 
to be ejected ; 

(r) where he has been admitted to occupation of the land 
under a registered lease, on the ground that the term 
, of the lease has expired : 
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(d) on the ground that he has refused to agree to pay a fair 
and equitable rent determined under section 46, or 
that the term for which he is entitled to hold at such 
a rent has expired. 

Extended to Orissa, (Not., Scpr. loth, icSgi). 

This section is subject to the provisions of s. 89, post. Mere non-pay- 
ment of rent does not determine the tenancy ; see p. 8, anfe^ and a non-occupancy- 
raiyat cannot be ejected except in execution of a decree (s. 89), and under the provi- 
sion of s. 66, he can always save himself from ejectment, even after the decree, by 
paying the amount of the decree with costs within 15 days in period of grace. 
A non-occiipancy-raiyat is liable to ejectment either (i) for default of rent (c/. a), 
or (2) for breach of condition of the tenancy {cl b). or (3) on the expiration of the term 
of a registered lease, {cl. c), or (4) on his refusal to pay a fair and equitable enhanced 
rent determined under s. 46 (cl. il), or (5) on the expiration of the term for which the 
rate settled under s. 46 holds good. When the tenant is not admitted under a regis- 
tered lease, i.e.y when he settles verbally or under an unregistered deed, this section 
provides for no rule of eviction, and the words **nof oilierwlse*' read with cl. (c) of sub-s. 
(i) of s. 178 seem to imply that in these hypothetical cases no eviction will take place. 
'Che hrst of these grounds is limited by s. 66, third by s. 43, and the fourth and fifth by 
s. 46. It should be observed, however, that the last clause of sub-cl. (jl) admits of 
a wider meaning. Clause (b) of section 44 must be read in conjunction with section 
155, sub-section (i), post, which prescribes the procedure fur the institution of a 
suit for tlic ejectment of a tenant on the ground that he has broken a ‘condition 
on breach of which he is, under the terms of his contract with the landlord, liable to 
ejectment. Clause (d) must be read with s. 46(7) and (8) post. 

Clause (b) : — ^ arising in a district where Act X of 1859 was in 
force, it was found that the tenant defendant had been in occupation of the 
‘land since 1876, and had consequently acquired rights of occupancy. One of the 
conditions of his lease w^is that, in the beginning of the Bengali year 1286, he was to 
take an Amin from the landlord’^ serishta and get the lands mciisured and a 
jamabandi of the nalabadi lands made; he failed to apply for an Amin in 1286 ; it 
was held that there was a breach of contract and the zemindar was entitled to khas 
possession. — Nobin Manjhi v. Raj Kumar Gourilal Sing, 6 C. VV. N,, 199. 

ClaSUO l^C)l — Em* ‘‘admitted to occupation” see s. 47. Clause (c) pro- 
vides for the ejectment of a raiyat admitted to occupation under a registered 
lease, on the ground that the period for which the tenancy was created has 
expired. This is controlled by the provisions of the following section, which 
require, as a condition precedent to the institution of a suit, the siervice of notice “not 
less than six months before the expiration of the term.” The section docs not, however, 
provide for any rule of eviction in the case of tenants admitted into occupation under 
verbal agreement or unregistered lease. A non-occupancy raiyat admitted to the occypa- 
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tion of land on a Verbal lease, or one who is allowed to hold on for six months after 
the expiry of the tertn of a registered one, (see sec. 45), therefore, cannot be ejected so 
long as he pays the rent, does not misuse the land, or break his contract or refuse to 
pay such an enhanced rent as a Court may consider fair and equitable. In a case in 
which it was sought to pject a tenant from certain homestead land, held as part of a 
raiyati holding, under a.lease which contained a stipulation that the tenant would quit 
whenever the landlord called upon him to do so, it was ruled that sec, 44, cl. (c), only 
applied when a lease is granted fora fixed term, and that under sec. 178, sub-sec. 
I, cl. (c), the stipulatton in the lease could not be enforced (Nando Kumar Guha 
Kali Kumudin Ilaji, 3 C. W. N., xlvii). 

DisclaiDCier.^ — See pp. 142 to 145 ante* In earlier cases decided under the old 
law, the disclaimer or denial by the tenant of the landlord’s title did not work a for- 
feiture of the tenancy, but later decisions expressed a different view and held that such 
a denial furnished a ground for ejectment. Since the passing of the present Act, in 
any case to which it applies there cannot be any eviction on the ground of forfeiture 
incurred by denying the title of the landlord, that being a ground not enumerated in 
the Act and therefore expressl}' excluded by section ijS, post , — Chandra Mohun z'. 
Bisseswar, i C.W.N., 158. But where the denial took place before the Act came into 
operation, the forfeiture being complete before the passing of the Act, it was held 
that the case was not to be affected by section 178, and w^is governed by the old law\ 
Even in cases governed by the old law a denial must be explicit, and not in the 
suit itself, to work a forfeiture. An asbcrtion or denial of a right in a written 
statement docs not give rise to a cause of action, which must be antecedent to any 
allegation made in the pleadings. — Madan Mohan r. Rajab Ali, I.L.R., 28 Cal., 
223. In Nizamucldin v* Mumtazuddin, I. I.. R., 28 Cal., 135 it has been 
held that, although in a district where the relations of landlord and tenant 
were regulated by the provisions of Bengal Act VIII of 1869 a tenant denying 
his landlord’s title forfeited his tenancy, y^et a penal provision of this character 
could only be enforced upon an express denial ; such a denial must not be 
inferential or proceed iipO!i an ex post facto circumstance. A denial in the 
written^ statement would not operate as a forfeiture. The same principle applies to 
a denial by an under-raiyat. — Idhora v* Ramjeebdn, 1. L. R., 20 Cal., loi. Where, 
however, the land is found to belong to the plaintiffs and ’the defendants 
persist in denying their title as well as then* right to recover rent, through three 
successive s lits, the position is different.— Nil Madhub v, Anantram, 2 C. W. N., 
755; Faiz Dhali v, Aftabuddin, 6 C. W. N., 575. 

Transfer of non-occupancy holding a transfer by the raiyat of the whole 

or part of a holding does not cause forfeiture of the tenancy or entitle the landlord to 
eject the raiyat, so Ion" as he does not disclaim his interest in the holding and continues- 
to pay the rent for it. — Kabil Sardar v. Chandra Nath Nag Chowdhri [1892], I, L. R., 
20 Cal., 590 ; Bansi Das v. Jagdip Narain Chowdhuri [1896], I. L. R., 24 Cal., 152; 
Shaikh Gozaffur Hossain -v, Dabbish [1896],! C. W. N., 162; Chandra Mohun 
Mukhopadhya Bissesswar Chatterji [1892], i C. W. N., 158. 
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Nor does the transfer by an occupancy raiyat of a part of his holding give any 
right to the landlord to recover by ejecting the transferee, in the absence of 
evidence to show that by custom such transfer is allowed so as to sever the holding 
into two parts. — Durga Parsad v, Dahla Ghaze, i C. W. N., 160. But when 
a tenant transfers his non-transferable holding, abandons, possession, and ceases 
to pay rent for it, or when he transfers the holding and accepts a new tenancy 
from the transferee, ceasing himself to pay rent for the transferred holding, the land- 
lord is entitled to eject the transferee. — Robert Wilson- v. Radha Dulari, 2 C.W.N., 63; 
Kali Nath Chakravarti v. Upendra Chandra Chowdhuri [1896], I. L. R., 24 
Cal., 212; I C. W. N., 163; see also Narendra Narain Ray Chowdhury v, 
Ishan Chunder Sen [1874], 14 B. L. R., 274,'S. C., 22 W. R., 22. In Pandab 
Nath V. Durga Churan, 2 C. W. N. civ, note, it was held that a landlord cannot eject 
a tenant who has transferred a part of his holding, remaining in possession of the other 
part. But some doubt was thrown on the correctness of this view in the case of iWaharaja 
Kishen Pertab Sah Bahadur r. Tripe ; 2 C. W. N., civ. and the question whether 
the transfer of a portion of the holding worked a forfeiture, so far as that portion 
was concerned, was referred to a Full Bench. The Full Bench, however, finding that 
there was no evidence on the record to prove that the tenant had refused to pay 
rent for the portion sold bydiim, did not consider it necessary to answer the question 
referred. — Ibid, 

Ameliorating waste^ causes no forfeiture The commision of. an act 

of what is called ^‘ameliorating waste will not give the landlord the right 
of ejecting the tenant, where a tenant has taken lease of an old settled up 
tank from a co-sharer landlord and re-excavated it, without the consent of the 
other landlords, they would have no right of ejectment. They would only be 
entitled to their share of rent. — Modan Mohun i\ Rajab Ali, I, L, R., 28 Cal,, 
223. 

Limitation : — suit is to eject a tenant on the ground that he has used the 
land comprised in his holding in a manner which rendered it unfit for the purposes 
of the tenancy is governed by Act 32 of Sch. II, of the Limitation Act Soman 
Gope V Raghubir, i C. W. N., 223 : 1 . L. R., 24 Cal., 160 ; Sharoop Das Mandal v. 
Jogessur Roy, I.L.R., 26 Cal., 565. A suit under the latter part of cl. (b) is governed 
by one year’s limitation ; see Sch. Ill, art i. 

Court-fOd. In a suit to eject a (defendant as being a tenant-at-will the Court- 
fee upon the plaint or memorandum of appeal is 8 annas, under Sch. II, cl. c; of 
Act VII, 1870. Cl. XI (f/) of s. 7 of that Act applies only to suits brought by a 
tenant to dispute the validity of his landlord’s notice to quit. — (Bibi Nurjahan v. 
Morfan Mundle, ii C. L. R., 91.) “It is clear,’’ says Garth, C.J., “that clause XI 
(d) of section 7 does not apply. I agree with the Deputy Registrar that this clause 
applies only to suits brought by a tenant to dispute the validity of his landlord's 
notice to quit. There is more reason in the argument that the suit is brough 
to recover possession of land under clause IV of section 7. But it hardly come* 
.within the true meaning of that clause ; because the landlord is already in possessior 
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in one sen-se through his ^nant, the defendant, and the object of the suit is merely 
to put an end to that tenant's interest. The value of the suit would therefore be 
the difference between*the value of the landlord's interest, whilst the tenancy continues, 
and its value, when the tenant’s interest has been terminated. It would be certainly 
very difficult to estimate the value of that difference, and if it were neAssary to do 
so, I would say that Rs. 10 would be the proper stamp fee. But it seems to me 
that cl. (5) of Sch. II solves the difficulty. The plaintiff’s real object seems to 
be to defeat the defendant’s claim to the land as an occupancy-raiyat, and if so, the 
suit is brought to contest a right of occupancy. The proper stamp fee will therefore 
be 8 annas.” It has been judifially determined by a Full Bench of the High Court 
(Sutherland’s Full Bench Cases) that such an application, as is made under s. 
25 of Act X of 1859 for the assistance in ejecting a raiyat, is not a suit. The 
Revenue Courts should therefore receive such applications upon a stamp of 8 
annas. — (t^eary Mohun t/. Kena Bewa, ii W. VV., 90.) 

45. A suit for ejectment on the ground of the expiration 
of the term of a lease shall not be instituted 

Conditions of ejectment • , • j 1 

on ground of expiration against a non-occupancy raiyat unless notice 

. to quit has been served on the raiyat not 
less than six months before the expiration of the, term, and shall 
not be instituted after six months from the expiration of the term. 

Read this section with s, 44 els. (c) and (<f). 

The application of this section docs not seem to be limited to cl. (c) of s, 44. Here 
the word used is Mease,’ and the section does not speak of ‘registered or un- 
registered lease.' The object of the provisions is that a tenant of a fixed term 
should know six months before that his landward will not suffer him to continue 
his holding, while if the landlord suffers him to continue more than six months 
after the expiration of the lease, the presumption is that he has no intention or has 
abandoned his intention to terminate the tenancy, and that notwithstanding a notice 
to quit has been served six months before the expiry of the lease. Hence if a notice 
to quit has been served six months before the expiry of the lease, but the suit is 
instituted more than six months after the expiry, the notice goes for nothing. 

The status of a tenant after the ezpiry of his lease The suit in ejectment 

only is not to be instituted unless a notice is served, but after the expiry of the lease, 
and before the notice is served, in what light is the tenant holding on to be looked at ?• 
Is he to be treated as a trespasser or as a tenant ? What is his status ? Section ii6 of 
the Transfer of Property Act solves this question. See s. 51 post. It has been held that 
a tenant who holds over after the expiration of lease does so on the same rent and terms 
as before. — (Sheik Enyutullah- v. Sheik Elahie Buksh, Sp. W. R., Act X, 42 ; 2 R. J, 

25 
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P. J.,.204; Tarachunder v, Amir Mundal, 22 W. R., 394; Sreemuty Altab v, Joogul 
Mundal, 25 W. R., 234.^ 

When an agricultural ^tenant holds over after the expiration of his lease his 
tenancy is renewed from year to year. And the tenant continues upon his holding on 
the sSame stipulations as in the original lease, subject to the condition that they are 
consistent with the Act. The mere fact, therefore, that the lease has expired and 
the tenant is holding without the express consent of the landlord, is not sufficient 
to constitute him as a trespasser, nor can he be ejected without a sufficient and 
reasonable notice determining the tenancy — Gobordhor|e v, Karuna, I.L.R., 25 cal., 75. 

Mode of service of notice t he Local Gk»vernrnent has prescribed the following 
mode of service of a notice under this section : — Section 45. Notice to a raiyat to 
quit under this section shall be served through the Court having jurisdiction to en- 
tertain a suit for ejectment from the holding in the manner prescribed for the service 
of the summons on a defendant under the Code of Civil Procedure and shall be sub- 
ject to the same process fee/' See Appendix. 

Notice to quit : — This section now settles the period of notice to which the 
non-occupancy-raiyat is entitled, and the time when such notice should expire ; and 
it will apply to a raiyat holding a homestead as a part of his holding when there is no 
local custom or usage regulating it (see s. 182 post, and notes). But when the 
homestead is held not by a raiyat or by a raiyat as not a part of his holding, the 
question of notice and its reasonableness becomes complicated. In such cases the 
following will be useful. 


Section 106 of the Transfer of Property Act runs thus : “ In the absence of a 
contract, a local law or usage to the contrary, a lease of immovable property for 
agricultural or manufacturing purposes, shall be deemed to be a lease from year to 
year, terminable on the part of either lessor or lessee, by six months’ notice expiring 
with the end of a year of the tenancy; and a lease of immovable property for 
any other purpose shall be deemed to be a lease from month to month, terminable 
on the part of either lessor or lessee, by 15 days’ notice expiring with the end of a 
month of the tenancy. Evc;y notice under this section must be in writing, signed by 
or on behalf of the person giving it, and tendered or delivered either personally to the 
party who is intended to be bound by it, or to one of his family or servants at his residence, 

or (if such tender or delivery is not practicable) affixed to a conspicuous >art of the 

• property.” A raiyat who has held without any period having been fixed for the duration 
of his tenancy, although he may not have gained a right of occupancy, cannot have his 
holding determined without reasonable notice to quit ; and a notice given in the last 
month of a current year would not be sufficient.— (Bakra Nath ®. Binode Ram 10 
W. R., 33 F. B.) According to s. 8, Act VIII of .869 (B. C.) the landlord has a 
nght to make h.s own terms with the tenant or to turn him out of occupation by ser- 

vmg him with a reasonable notfee to quit unless he agrees to pay the rent required 

-(Janoo Mundur 0. Brijo Singh, 22 W. R., 548). Such notice need not be confined 
to a simple demand of possession and notice to quit on a certain day. It is sufficient 
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if the landlord asked for a higher rate of rent and gave the raiyat notict to quit if he 
declined to pajiit.— (Hem Chunder Radha Prosad, 23 W. R., 440.) A tenant-at- 
will who has been served duly with a notice to quit, may be successfully sued for 
ejectment. — (Abdool Kareem Omer Chand, 24 W. R., 461.) In Rajendra Nath 

V, Bassider Rahman, I. L. R., 2 Caf,, 146, F. B. ; 25 W. R., 329, F. B., the referring 
Judge (Markby, J.) observed : ** It is, I think, clear upon the authorities that he could 

not have been ejected without a reasonable notice to quit and then only at the end 
of the year, — (Bakra Nath v. Binode Ram and Janoo Mundul z/. Brija Singh.) And 
unless his tenancy has been put an end to by his present litigation, it is still subsisting. 
This last point is pne upon which the doubt arises in consequence of a decision in 
Hem Chunder v. Radha Persad. There the learned Judges, whilst recognizing 
the right of the tenant to a reasonable notice to quit, expiring at the end of the year, 
seem nevertheless to consider that the institution of a suit is itself a sufficient demand 
of possesliion for the purpose of maintaining the suit, and that the tenant's claim for 
a reasonable notice, expiring at the end of the year, will be satisfied by fixing such a 
date for giving up possession as will be fair towards himself. If that be so, 1 do not 
think the plaintilf in the present case could recover possession ; he would only be 
entitled to some compensation for having been ejected too soon. But with very great 
def^ence, I cannot bring myself to think that the decision I have referred to is correct. 

1 do not see how the landlord, who has not determined the tenancy by a proper 
notice, can recover in ejectment. Even in the case of a tenancy-at-will, it is necessary 
under English law that the will should be determined. — Doe de Jacobs v* Philips, 
to Q. B., 130, where it was argued that the will was determined by bringing the 
action, but the Court held that it was not so. The c^^^se of a raiyat whose tenancy 
can only be determined at the end of the year by a reasonable notice to quit is a 
much stronger one. It seems to me impossible to consider such a raiyat otherwise 
than as a tenant fiom year to year. I do not say that the incidents of the tenancy are 
precisely the same as those of a yearly tenancy in England. But I cannot think that 
the raiyat can he ejected without a proper notice to quit. The case of Hem 
Chunder v. Radha Persad, is based upon the decision in Mahomed Rasid v, Jadoo 
Mirdha (20 W..R., 401), but I am strongly disposed to think that the learned Judges 
did not there intend to lay down any proposition of* law at all. I think that decision 
only carries out a suggestion made by the Court for the benefit of the parties, and in 
order to avoid further litigation." The judgment of the Full Bench was delivered by 
Garth, C. J. : " We are of opinion that in the case of a raiyat of the class specifiejl 

in the question referred to us, i, e„ a raiyat whose tenancy can only be determined by 
a reasonable notice to quit expiring at the end of the year, the raiyat can claim to 
have a suit for ejectment brought against him by his landlord dismissed on the ground 
that he has had no such notice." Proceedings in a Criminal Court under s. 53 of the 
Code of Criminal Procedure are not a sufficient demand of possession for the purpose 
of maintaining an ejectment suit. — (Ramruttun v. Nritya Kali, I, L. R., 4 Cal., 339,) 
There is no difference in law between the position of a raiyat holding without a pottah, 
and that of one holding over after the expiry of the term covered by a pottah, with' 
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Reasonableness of notice. 


the consent*^ of his landlord and both are entitled to a notice to quit. — (Chatoori Singh 

V. Makund Lai, 1 . L. R., 7 Cal., 170; Ram Khelawan Sing v. Mu^lt. Soondra, 7 

W. R., 152.) A notice to quit running only for ten days and ferininating on the 2Sth 
Jeyt is not a sufficiently reasonable notice on which a landlord can maintain a suit in 

ejectment against a tenant from year to year. — (Ramruttun 
•V, Nritya, 4 Cal., 339.) A notice to quit within thirty days^ 
served by a landlord on his tenant, at a time when the crops are ripening, is unreason- 
able and insufficient. Where such a®notice was given, the Court refused to determine 
what would have been a sufficient notice, and to make a decree to take effect at a 
future date on the basis of such notice. - (Jubraj I^oy v. W. Mackenzie, 5 C. L. R., 
231.) A tenant, other than an occupancy-raiyat, is entitled, to a reasonable notice 
to quit. ** What is reasonable notice is a question of fact which must be decided in 
each case according to the particular circumstances, and the local customs as to reap- 
ing crops and letting land. In the present case a three months* notice was given ; 
there was no contention that, at the time when that notice expired, any crop was upon 
the ground, the necessity of removing which would have made the notice under the 
circumstances unreasonable. P'urther, the notice did, as a matter of fact, expire 
within seven days of the close of the year.*' Per Field, J. — The notice in the case 
was found good. — Chunder v* Rup Chand, I. L. R., 9 Cal., 48.) Thege is 
no authority for the proposition that a notice to quit to a raiyat other than an occupancy- 
raiyat must terminate at the end of a cultivating year or by a three months* notice. 
Such raiyat is only entitled to a ‘reasonable* notice and such as will enable him to reap 
his crop ; what is a reasonable notice is a question of fact to be decided in each case 
having regard to its particular circumstances, and the local customs as to reaping 
and tilling land. — (Radhagovinda Rakhal Das, I. L. R., 12 Cal., 82.) It is not 
necessary that the period allowed in a notice to quit by a landlord to his tenant should 
terminate at the end of the year, but the notice must be in respect of the date of deter- 
mination of the tenancy as well as in other respects 4 :o a reasonable notice. A notice 
to quit served on the 26th Pous, and allowing two months to the tenant to vacate 
his holding, such period thus expiring on the 26th Falgun, when it appeared that 
cultivation began in the months of Magh and Falgun, and that theyj^were the 
months for tilling out land in the * district, it was held not to be a reasonable 
notice.— (Bidhumukhi v. Kefyutullah, I. L. R., 12 Cal., 93.) “There is no law 
in thi^ coumry which requires a notice to quit, to expire at the end of the year, and 
there is no law which requires six months* notice to be given .** — Per Field J. 
(Kali Kishen^. Golamali, I. L. R., 13 Cal., 3.) Where the tenancy is an annual 
tenancy and the rent is payable at the end of the year, the tenant is entftled to have 
a notice calling upon him to quit “at the end of a year** of tenancy,— Hunnan Giri v. 
Sri Govinda I. L. R,, 29 Cal., 203. Where a notice was served by post upon the 
tenant to quit certain khudkasht lands that were alleged to be in his wrongful posses- 
sion, a suit by the landlord for his ejectment from the lands was dismissed on the 
ground that the notice was bad in law and the action based upon it must fail.— 
Lata Makhan Lai v. Lala Kuldip, I. L. R., 27 Cal., 774. It has been held, 
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however, that a trifling error in the statement of area in the notice, especially 
when the defendant does not raise any objection that he was misled by it, 
would not vitiate the notice. — Shama Churan v, Uma Churan, I. L. R., 25 Cal., 36 ; 

2 C. W. N., 106. In a tenancy created by a kabuliyat with an annual rent 
reserved, a six months* notice to quit requiring the tenant to vacate the holding 
within, instead of on the expiry of, the last day of a year of the tenancy, has 
been held to be a good notice in law, inasmuch as there was no appreci- 
able interval between the expiry of the notice and the end of a year of the- 
tenancy. — Ismail Khan v. Jaigun I. L. R., 27 Gal., 570 ; 4 C. W. N\, 210. 
When a raiyat surrenders his tenancy, an under-raiyat who is not protected 
by section 85 or section 86, cl. (A), is not entitled to notice to quit, before the 
landlord can sue to eject him. — Nilkanta v. Ghatu Shaik, 4 C. W. N., 667. 
The validity of a notice to quit may be questioned for the first time in the 
, course^ of a se(:ond appeal to the High Court.— Gouri Sunkar v. Najubut, i 

C. W. N. clxxix. A notice in the alternative form to 
quit land or pay enhanced rent was adopted by Phear, 
J., in Jumoo Mundur Brijo Singh (22 W. R., 548). But 
the correctness of this decision was doubted by Garth, C. J., in Mahamaya v> Nil 
Madhiib I. L. R., ii Cal., 533. The learned Chief Justice observed: Now in 

the first place I am not aware of any other case in which this ruling of Phear, J., 
has been approved. It was an extra judicial opinion, not neai?ssary for the purposes 
of the case then under consideration, and I think it may be well doubted whether a tenant, 


Alternative notice. 


after such aket native notice continuing in occupation of the land, would be liable to 
pay the enhanced rent claimed. * * *, A notice to quit ought to be clear and unam* 
biguous. This is the English rule, and it seems to me a sensible one, but it is neces- 
sary under the cricumstances to decide that '^joint. ” In the same case, however, 
McDoncll, J., dissented from the Chief Justice and remarked " I am doubtful whether 
in this country a notice by which a tenant is given his option either to pay an enhanced 
rent from a certain day or quit, should be held to be insufficient and invalid (see Ahearn 
V. Billman, L. R , 4 Ex. D., 202). I do not know of any cases in which this has 
been held, and certainly notices in this form have been not unfrequently given by land- 
lords in this country. ” The learned Chief Justice seems to have overlooked a few 
other decisions on the same point. In Budun Molla r. Khetter Nath ^20 W. R., 44 ^)> 
Markby, J. observed " According to English law, it would, I believe, be necessary for 
the landlord lO give a positive notice to quit before attempting to raise the rent ; but 
having done that he could negotiate for a new letting on any terms he pleased, and 
if the tenant held, on without any new agreement being come to, the landlord could 
recover for the occupation at a fair rate. The only difference, therefore, is between a 
notice to raise tlie rent and a notice to quit. I do not think that these two notices 
substantially differ. I think a notice to raise the rent does in fact put an end to the 
tenancy on the existing terms, and that it leaves the tenant at liberty to quit his hol- 
ding a\ the end of the year if he does not choose to pay the rent demanded. ” — 
(Compare Kylash Chandcr v. Woomanund, 24 W. R., 413 ; Hurry Doyal v. Ram 
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Nidhi, T Shome*s Law Reporter, 1 61). Where several co-sharers have served a joint 
notice to quit upon which notice they jointly institute a suit for 
Notice of co-sharers. the recovery of the land, the fact that one of the plaintiffs 
withdraws from the suit will not prevent the remaining 
plaintiffs from obtaining a decree for possession of their shares of the land.-— 
(Dwrkanath v. Kali Chunder, 1 . L. R., 13 Cal., 75). See notice under s. 182. 

46 . (i)A suit for ejectment on the ground of refusal to 
agree to an enhancement of rent shall not be 
Conditions of eject- instituted against a non-occupancy raiyat 

refusal" to^'^Tgree to Unless the landlord hafs tendered to the raiyat 
enhancement. an agreement to pay the enhanced rent, and 

the raiyat has within three months before the 
institution of the suit refused to execute the agreement. • 

(2) A landlord desiring to tender an agreement to*h raiyat 
under this section may file it in the office of such Court or 
officer as the Local Government appoints in this behalf for ser- 
vice on the raiyat. The Court or officer shall forthwith cause 
it to be served on the raiyat in the prescribed manner, and when 
it has been so served, it shall for the purposes of this section be 
deemed to have b^en tendered. 

(3) If a raiyat on whom an agreement has been served under 
sub-section (2) executes it, and within one month from the date 
of service files it in the office from which it issued, it shall take 
effect from the commencement of the agricultural year next 
following. 

(4) When an agreement has been executed and filed by a 

raiyat under such sub-section (3), the Court or officer in whose 
office it is so filed shall forthwith cause a notice of its being so 
executed and filed to be served on the landlord in the prescribed 
manner. • 

(5) tlie raiyat does not execute the agreement and file 
it under ^ub-section (3), he shall be deemed for the purposes of 
this section to have refused to execute it. 

(6) If a raiyat refuses to execute an agreement tendered' to 
him under this .section, and the landlord thereupon institutes a 
suit to eject him, the Court shall determine what rent. is fair and 
equitable for the holding. 

(7) If the raiyat agrees to pay the rent so determined, he 
shall be entitled to remain in occupation of his holding at that 
rent for a term of five years from the date of the agreement. 
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but on the expiration of that term shall be liable to ejectment 
under the conditions mentioned in the last foregoing section, 
unless he has ac’quired a right of occupancy. 

(8) If the raiyat does not agree to pay the rent so deter- 
mined, the Court shall pass a decree for ejectment. 

(9) In determining what rent is fair and equitable, the Court 
shall have regard to the rents generally paid by raiyats for land 
of a similar description and with like advantages in the same 
village. 

(10) A decree for ejectment passed under this section shall 
take effect from the end of the agricultural year in which it is 
passedi 

For Govt, rules under sub-sections (2) and (4), see Appendix. 

Sub-SOOtion (6)J — The rule in this sub-section is according to the spirit of the deci- 
sions under the old Act. The defendant '' observed the Court in a case, “has no right 
of occupancy ; when the plaintiff instead of giving him notice. to quit the land, chooses to 
retain him as a tenant, and asks the Court to compel the tenant to enter into an 
engagement to pay rent, the Court is bound to see that it does not enforce 
the payment of any rates but such as are just and equitable.— (Ram Mohan 
V, Madhoo Soodan, ii W. R., 384). “It was contended/* said Peacock, 
C. J., in delivering the judgment of* the Court, “ that the landlord may enhance the 
rent of a raiyat to any amount he pleases, and specify any grounds that he pleases 
for such enhancement ; and that he is not bound to prove that any of such grounds 
exist, and that it is for the raiyat to prove that no such grounds exist. It appears to 
me that a landlord cannot enhance his rent, unless he states the grounds on which 
he seeks to enhance, and if those grounds are disputed, it will be for the Court to 
determine whether they exist, and whether they are such as to justify the enhance- 
ment.*' 

Pair and equitable rent • — See sub-section (9) which follows and section 24 
ajife and notes. Where the tenant was found tb have no right of occupancy, and 
the landlord sought to enhance his rent, amongst other grounds on the ground that 
the land was situated on the banks of a navigable river, and that a Government road 
had been opened in the neighbourhood, it was held that he was entitled to do so — 
(Pitambur v. Ramtanoo, lo W. R., 122.) 

Sub"SOCtion ( 9 ) : — Sub-sec. (9), is not exhaustive, but is merely one of the 
methods by which a Court, acting under sub-sec. (6) of the same section, is intended to 
arrive at the determination of the question as to what is a fair and equitable rent. 
The fact that a plaintiff, suing a non-occupancy raiyat for enhancement of rent, is 
unable to comply with the provisions of sub-sec. (9), does not preclude the Court 
from having other evidence in support of his contention : — Nwab Sir Syed Hossein v. 
Hati Charan, 4 C. W. N., 321. 1 . L. R., 27 Cal., 476. 
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47 . Where a raiyat has been in occupation of land and 
a lease is executed with a view to a continuance 
mltedlto^occu^tion.’^ of his Occupation, he is not to be deemed to 
be admitted to occupation by that lease for 
the purposes of this chapter, notwithstanding that the lease may 
purport to admit him to occupation. 


Other incidents of a non-occu'pancy holding. 

Bight to sub-lot • — See ante p. 191 and section 8$ post, which treats of sub-letting 
and is wide enough to include a non -occupancy- raiyat, because the power to sub-let is given 
to the ‘ raiyat \ but in the case of a non -occupancy- raiyat, whose status depends upon con- 
tract*, the landlord may put in a condition of forfeiture upon sub-letting. And though s. 
178 (3) (e) protects an occupancy -raiyat against a contract prohibiting sub-lctting, it does 
not protect a non-occupancy-raiyat from the effect of such a contract ; and if we read cL(^) 
with sub-sections (c) and (tt) of s. 178, it seems to have been the clear intention of the 
Legislature that the landlord can by exprees agreement prohibit sub-letting by a non- 
occupancy-raiyat. If the forfeiture be stipulated in the contract, breach of the contract 
may give a good cause of action to ♦ the * landlord to proceed under s. 44 ante. But 
where sub-letting has not been expressly provided for in the contract, does a non- 
occupancy-raiyat by sub-letting render his holding unfit for the purposes of his tenancy 
s. 44 (^)? That is a question of fact, and will depend upon the circumstances attending 
the inception of the tenancy. 

Inheritability : — See ante p. 188. Where there is a custom or usage, s. (178) (3) 
{d) will govern the case. Death of the non-occupancy-raiyat is no ground of 
determination of the tenancy ; and possibly under the general principles of equity 
and good conscience, the heir of a non-occupancy-raiyat will have the benefit of the 
remainder of the term of a registered or a determined lease. In the case of a tenancy 
without a lease, the tenancy will be^ considered as continuing from year to year, and 
equity will not allow it to be inhertiable. A contrary view involves the risk of laying 
down that a non -occupancy holding is a permanent property, and will be in the hands 
of the heirs of the landholder, as long as they are available — a proposition which is 
absurd. 

Bight to transfer: — where there is a custom, s. 178 (3) {d) will govern the 
case. Otherwise a non-occupancy raiyat may not transfer his holding. See p. 191 ante. 
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CHAPTER VI I. 

Under-raiyats. 


48. The landlord of an under-raiyat holding at a money- 


I-imil of rent re- 
coverable from under- 
raiyats. 


rent shall not be entitled to recover rent 
exceeding the rent which he himself pays by 
more than the following percentage of the 


same, (namely) ; — 


{a) when the rent payable by the under-raiyat is payable 
under a registered lease or agreement — fifty per 
• cent ; and 

(b) in any other case — twenty-five per cent. 


Extended to Orissa, (Not., Sept. loth, 1891). 


Clause (a) : — The provisions of this clause are retrospective. Where an under- 
raiyat holds under a registered lease executed before the Bengal Tenancy Act 
came into force, the provisions of section 48, clause (rt), operated as a bar to the 
raiyat recovering from his under-raiyat rent more than 50 per cent, in excess of 
the rent payable by him to his own landlord. — Ram Kumar Jugi v. Jafar AH, 
[1898], I. L. ‘R., 26 Cal., 199, note; Guru Das v, Nand Kishore [1898], 

I. L. R., 26 Cal. 199 ; Babaluddin Mohamed v, Dwarka Nath [1900], I. L. R., 
28 Cal., 166. When the under raiyat pays in kind, the section is not applicable. 

Restriction on eject- 49- An uuder-raiyat shall not be liable 

ment of under raiyats. be ejected by his landlord, except — 

{(i) on the expiration of the term of a written lease ; 


(b) when holding otherwise than under a written lease, 
at the end of the agricaltural year next following 
the year in which a notice to quit is served upon 
him by his landlord. 


Compare sections 66, 85, 89, 155 and 156, post. 

ClaUSQ (a): —This clause declares that an under-raiyat holding under a written 
lease shall not be liable to be ejected except on the expiration of the term bf 
that lease. But this does not affect the right of the raiyat-landlord to instiute a 
suit under s. 66 on the under raiyat’s default of payment of rent. A suit for eject- 
ment cannot be brought until after the liability to ejectment has arisen. But if a suit 
is brought before the expiry of the Bengali year in respect of the arrears of rent 
for that year, the raiyat landlord is not entitled to eject the under-raiyat tenant under 
the provisions of section 66.— -Gurudas Nund Kishorer I. L. R., 26 Cal., 199. 
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Written lease. 


CldfUSd (b) ; — Where the under-raiyat is ** holding otherwise than under a 
written lease/ ^ he can be ejected only at the end of the agricultural year next 
following the year in which a notice to quit is served upon him by his landlord/^ An 

under-raiyat who has been let into land under a kabuliyat, 
Hoidini? over. allowed to hold on for a number of years after 

the expiry of the period mentioned in the lease, comes witlitin the provisions 
of s. 49, clause (ft). — Rabiram v. Uma Kant, 2 C. W. N., 238. Written lease ” in 
cl (b) of this section means such a lease as is mentioned in cl (a) a written lease 
defining the term of the tenancy. — Komantddi -z/. Sreenath Chowdhry, 8 C.W, N., 136; 

M abend ra Nath Sepal v. PaiJ:>utty Chandra Das, 8 C.W.N., 
136. “Written lease “ also means a written lease fora 
fixed term of years. Idugazi Doctor -z/. Chandra Kali Sundrani 8 C. W. N., 139. 

An under tenant, who is not an occupancy raiyat, cannot be ejected by the land- 
lord without the notice prescribed by this .section in order to take khas pos.session of the 
holding rPeary Mohan Mukheriee v. Badul Chandra Bagdi, I. L. R., 28 Cal. , 205, 
distinguished, — Amirullah Mahomed v, Nazir Mahomed, I. L. R., 31 Cah, 932. 
See Babu Ram Roy v, Mohendra Nath Samanta 8 C. W. N., 454* 

NoticO to quit • — under-raiyat does not in case a forfeiture. of his tenancy 
by denying his landlord's title nor can he be ejected from his holding except 
after a notice to quit as prescribed by clause (ft) of the present section, — Dhora 
Kairi v. Ram Jewan, I. 1 .. R, 20 Cal. loi ; Kapali z*. Jaki Karihar, 6 C. W. N. 
377. A suit to eject an under-raiyat under sec. 49, cl. (ft) of the Bengal Tenancy 
Act can not be maintained without a notice to quit and the suit ilself cannot be 
regarded as a sufficient notice. Where an under-raiyat was let in'o occupation under a 
kabuliyat for a year but held over for a number of years : ftc/r/— That he was not holding 
under any written lease, and therefore under clause (ft) of sec. 49 of the Bengal Tenancy 
Act, he was not liable to be ejected without a notice to quit, although the terms 
under which he was holding were the same in there under which he had been let 
in under a written lease : — Rabiram v, Uma Kanta, 2 C. W. N., 238. But where 
an under-raiyat holds under .a written lease for an indefinite time the raiyat is not 
entitled to eject him under s. 4q (ft) ; he can be ejected only for non-payment 
of rent Annada v, Rajcndra, 6 C. W. N., 575; I. L. R., 29 Cal. 223. 

Where a notice to quit docs not specify the date from wliich time specified 
in the notice is to run, such a notice is ambiguous and bad in law ; the \7ilidity 
of such a notice may be questioned for the first time in flic course of a" suit 
in second appeal Gouri Sankara/. Naja Bratt, i C. W. N., cl. xxix. Sec. 49 of 
the Bengal Tenancy Act does not prescribe any period of notice or that the 
^ , suit for ejectment shall not be brought until a certain 

Period of notice. , ^ 

term after the period of notice expires. The effect of 
the section seems to be that the landlord can serve a notice to quit at any time 
in the course of year but that he shall not eject the raiyat until the end of the year 
next following the the year in which the notice to quit is served, that is to say, an 
under-raiyat must under any circumstances get a full year expiring at the end of 
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the agricultural year from the time when the notice is served Naharulla v. Madan. 
I C. W. N., 133, followed in Dwarka Nath v. Rani Dassi, I. L. R., 28 Cal., 310, where 
it was held that it is* Viot necessary that ^notice under s. 49, cl. (A) should mention 
any particular period within which the under-raiyat is to quit the land. Where a 
notice to quit to an under*raiyat was served in Pous 1303 and he was required 
tt> quit in Bysak 1304, and the suit was not instituted till the ist of Bysak 1305 ; 
held, that the tenant was liable to ejectment : — Mohendra r. Biswanath, 6 C. 
W. N., 183, I. L. U., 29 Cal., 231. But to determine an annual tenancy the notice 

should require the tenant to qui( at the end of the year of 

Annual tenancy. 

the tenancy ; so where a notice bearing the 26th of Jaistha 1304 
B. S., was given calling upon the defendants to quit at the end of six months, viz., 
on the last day of the month of Agrahayana of tlie same year and the suit was 
brought op the i6lh Magh 13(^4 ; held, that the tenancy being a^i annual tenancy 
expiring at the end of the year the notice was bad and the suit was liable to be dis- 
missed and that the decree given by the lower Appellate Court for khas possession 
at the end of 1306 was bad: — Ilemanginee v. Srigovendo, 6 C. W. N., 69 : see also 
Ramlal v. Dinanath, I. L. R., 23 Cal., 200; Hem Ch under Radha Pershad, 23 
W. R., 440 ; Rajcndra v. Bassidcr, I. L. R., 2 Cal., 146; Kishore Mohun v. ’Nund 
Kumar, I. L. R., 24 Cal., 720. 

As there is no special rule for the service of the notice to quit under clause 
(b), its service should apparently be effected in accordance 
Service of notice. witli rule 3, Chap. I of the (iovernment rules under the 

Tenancy Act, /. 6>., in the manner provided in the Civil 
Procedure Code for the service of a summons. If the notice to quit has not been 
served in this manner, the suit for ejectment should be dismissed. — Taradas Malakar 
V. Ramdoyal Malakar, 2 C. W. N. A notice, therefore, sent by ppst in a registered 
cover and proved to have been delivered to the defendant, is not sufficient in law. — Ibid \ 
Lala Makhanlal v. Lala Kuldip Narain, 1. 1.. R., 27 Cal., 774. There is no 
rule, however, requiring that the notice should be served through the Court ; what is 
really required is that it should be served in the same manner as is provided in the 
Code of Civil Procedure ; and if that is done, the requirements of the law are com- 
pHe^with. — Lokenath v. Pitambur, 3 C. W. N., 215. An objection to the notice 
that it should have been made by proclamation and beat of drum, raised for the 
first time in second appeal, cannot be entertained, — /A iV/. But a trifling , error which- 
was never objected to by the defendant on the ground that he was misled by the 
defect, would not vitiate the notice. — Ibid. In a case where four under- raiyats were 
sued under the provisions of s. 49 upon the ground that they had not been served with 
a notice to quit as required by clause (b), it appeared that a personal service had been 
effected on only one of them, it was held that Rule 3 of Chap. I of the Local Government 
Rules, dated the 21st December 1885, had not been complied with and that conse- 
quently the notice was bad in • law. — Tamasha Bibi v. Mathuranath, 6 C, W. N., 67. 
I'his rule has since been changed by notification, dated 8th January 1900. 
Where a notice to an under-raiyat, served in Pous 1303, called upon him to quit 
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in Bysakh 1304., but the suit was not actually instituted until the first of Bysakh I305 p 
it was held that it was a good notice, and that the under-raiyat was liable 
to ejectment. — Mahendranath v. Bisvana^h, L L. R., 29 Cai/231 ; 6 C. W. N., 
183. It was also held that the law docs not apparently require that tjie notice should 
be actually signed by the landlord. It is sufficient if the notice is at the instance of 
the landlord calling upon the under-raiyat to quit the land : and it is quite immaterial 
whether the notice is actually given by the landlord himself or at his instance, provided 
that the notice signifies to the under-raiyat that the landlord has called upon him to 
quit the land.‘-V^iii. Where a raiyat surrenders his holding, the landlord is entitled to 

re-enter by ejecting the unde^r-raiyat if he is not protected by 
When notice not necessary scc. 85 or 86, cl. (6). In such a case no notice to quit is 
necessar3^ — Nilkanta v. Ghattoo, 4 C. W. N., 667. A sub- 
lease differs from an assignment of lease in that it creates no privity of contract 
between the sub-tenant and the landlord ; the landlord has to deal with his lessee and 
not with the sub-tenants of the latter. A landlord putting an end by proper notice 
to the tenancy of his tenant thereby determines the estate of the under-tenants of the 
latter. — (Timmappa v, Rama Venkanna, L L. R., 21 Bom., 311). 

other incidents of an nnder-raiyat’s tenancy For right of occupancy, see 
s. 20, and notes at p.p. The Bengal Tenancy Act contemplates the possibility of •.the 
acquisition of occupancy rights by under-raiyats. — Sees. 113, and s. 183, illustration 
2 ; /fast. 

The rights of an under-raiyat arc not heritable. His right to transfer depends upon 
custom, see s. 83. So under the old law— (Banamali v, Kailas Chundcr, i.L.R., 4 Cal., 
13s). An under raiyat may sub-Ict in his turn, for though scc. 85 apparently contem- 
plates sub-letting by raiyats, yet in sec. 4 (3) under raiyats 
Right to sub-let. are defined as ‘^tenants holding whether immediately or 

incdiaiJy under raiyats.^’ He can protect himself against the 
extinction of his rights in the land in consequence of a surrender of the holding by his 
raiyat landlord only by means of a registered instrument [sec, 86 (6) ]. The grant of 
a inuharari lease may convert tenants, who were originally undcr-raiyats holding at 
fixed rates — Baburam Medda v. Umesh Chandra Parui, 2 C. W. N., ccxxxlv). 
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CHAPTER VIII. 

General Provisions as to Rent. 


These provisions are meant to apply to all tenants and have therefore been 
characterized as* general.* They include the following sub-heads (i) Rules and pre^ 
sumptions as to amount of rent; {2) Alteration of rent or alteration of area ; (3) 
Payment of rent ; (4) Receipts anfl accounts ; (5) Deposit of rent ; (6) Arrears of rent ; 
(7) Produce rents ; (8) Liability of rent on change of landlord^ or after transfer 
of tenure or holding; and (9) Illegal cesses, &c. 


• Rules and presumptions as to amount of rent. 


50. (i) Where a tenure-holder or raiyat and his prede- 

cessors in interest have held at a rejit or 
Rules and presumption gf ^ent which has not been chanfifed from 

as to fix.ty of root. Permanent Settlemint, the 

rent or rate of rent shall not be liable to be increased except on 
the ground of an alteration in the area of the tenure or holding. 


(2) If it is proved in any suit or other proceeding under 
this Act that either a tenure-holder or raiyat and his predeces- 
sors in interest have held at a rent or rate of rent which has not 
been changed during the twenty years immediately before the 
institution of the suit or proceeding, it shall be presumed, until 
the contrary is shown, that they have held at that rent or rate 
of rent from the time of the Permanent Settlement. 


Provided that if it is required by or under any enactment 
that in any local area tenancies, or any classes of tenancies, at 
fixed rents or rates of rent shall be registered as such on or 
berore a date specified by or under the enactment, the fore- 
going presumption shall not after that date apply to any tenan- 
cy or, as the case may be, to any tenancy of that class in that 
local area unless the tenancy has been so registered. 

(3) The operation of this section, so far as it relates to 
land held by a raiyat, shall not be affected by the fact of the 
land having been separated from other land which formed Mfith 
it a single holding, or amalgamated with other land into one 
holding. 
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(4) Nothing in this section shall apply to a tenure held 
for a term of years or determinable at the will of the landlord. 

This section has compressed ss. 4, 16 and 17 of Act VIII of 1869, B. C. and 
corresponding ss. 4, 15 and 16 of Act X of 1859. 

Old law J — Section 4 provided : Raiyats who, ip any provinces to which this Act 
may apply, hold land at fixed rates of rent, which shall not have been changed from the 
time of the Permanent Settlement of such province, are entitled to receive pottahs at those 
rates.” So section 16 of Act VIII of 1869 B.C. (section 15 of Act X of 1859) provided : 
“ No dependent talukdar or other person possessing a permanent transferable interest 
in land intermediate between the proprietor of an estate and the rai3’at, who, in any 
province to which the provisions of this Act may apply, holds his taluk or tenure 
(otherwise than under a terminable lease) at a fixed rent which has not been changed 
from the time of the Permanent Settlement, shall be liable to any cnlian'ccmcnt of 
such rent, anything in section 51, Regulation VIII of 1793, or in any other law, to 
the contrary notwithstanding.” 

Tenure-holder or raiyat and his predeoessors in interest :—'rhe word 

‘‘predecessors** seems to imply that in case of transfers, the purchasing- tenant may add 
to his tenure the time of his predecessor, the outgoing tenant. Under section 4 of 
Act VIII of 1869 B. C., it has been held that the mode in which the tenant acquired 
the land did not affect the application of the rule— (Tirthanund Thakur v, Ilcrdu Jha, 
I. L, R., 9 Cal., 252 ; Ram Nath v, Watson, per Peacock, C. J., i R. J. P. J., 54; 
Raj Kishore t'. Hureehur, 10 W.R., 117; Kashi Nath v, Bama Sundari,t 10 W.R., 419, 
Eont which has not been changed : — The change of Sicca rupees into Company’s 
docs not alter the fixity of the rate. — (Kalichurn v, Shoshee 

Difference of currency 

is not a variation. Dasce, I W. R., 248 J Pam Kumar V, Ragliu Nath, i 

W. R., 352; (3 R. J. P. J., 353); Khattyani Debia r. 
Soondari Debia, 2 W. H., (Act X', 60 (4 R. J. P. J., 154) ; the Tarasoondari v, 
Sibesvar, 6 W, R., Act X, 51 ; Watson & Co. v, Nundolal Sircar, 12 W. R., 
42 Q A Sicca rupee exceeds the Company’s rupee by one anna 5 cowries and 
1 kranti. 1 he variation of a few rupees between a raiyat's adinitted jttnima and the 
jumma of his dowl is not such a variation as to destroy the right of a fixed jtimn^~ 

(Huro Nath Ameer Bi.swas, i W. R., 230.) A nominal 

Trifling variation . . , ... \ . . 

in the jumma. , reduction or atnning aiffcrence in the jumma is not a variation 

that deprives the raiyat of the benefit of the presumption under 
this section (Ramruttun v, Chiindramukhi, 2 W. R., Act X, 74.) The difference of i 
rupee in a jumma of 60 rupees was held to be not sufficient to destroy the presump- 
tion — (Anandalal v. Hills, 4 W. R., Act X, 33). A variation of one anna does not 
destr^ the uniformity required by this section: — Munsoor AH v. Bunno Sing, 7 W. R., 
282, A trifling difference in the jumma does not necessarily affect the fact of an uniform 
payment. — Elahi Bux r, Rupan Telee, 7 W. R., 184, A variation in the rate of rent 
which does not affect the Integrity of the jumma does not rebut the presumption of 
a holding at a fixed rent from the Permanent Settlement. — Gopalchundcr r* 



BENGAL TENANCY ACT. 


207 


SEC. 50.] 


Abwabs. 


Mathurmohun, 3 W. R., Act X, X32. Where a tenant showed uniform payment of 
rent for nineteen years, and a slight difference (two or three annas) in the rate for a 
Jong period prior there^to, he was allowed the benefit of the presumption under Act VIII 
of 1869 (B. C.)> s. 4. — (R. Watson & Co. v, Nundolal Sirkar, 
21 W. R., 420.) Abwabs are not rents, and therefore the 
collection of abwabs in addition to rent does not constitute a variation which would 
affect the presumption of this section. — Samiruddin v. 

Abatement, surrenderor xt i ^ ^ 

alienation does not affect HarO Nath, 2 W. R., Act X, 93 ; 4 R. J. P. J., 308. An 

the presumption. , . , % r 

abatement of r^ by order of a Civil Court in consequence of 


a diluvion does not prove alteration of the rate of rent, or affect raiyat’s claim to the 
benefit of the presumption arising under this section. — (Reazoonnessa v, Tookan Jha, 
10 W. R., 246) Where an abtement of rent is allowed in a lump sum upon a lump 
junima on account of lands rendered unculturablc by the overflow of a river, the abate- 
ment is not such 3. variation of the rate of rent as to debar the raiyat from the benefit 
of the presumption under this section — Radha Gobindo v. Kiamatulla, 21 W. R., 401. 
When a t^Miant holding land which had paid an uniform rent since the Permanent 
Settlement, relinguished a portion of his holding, and received a fresh pottah from 
his landlord, in which a deduction was made for the relinquished land, it was held 
that the fixity of rent for the remaining portion was not affected by the arrangement. 
The pottah was merely the confirmation of the tenancy already existing. — (Kenaram 
V, Ranikoopiar, 2 W. R., (Act X), 17.) So a diminution in the 7 caused by 
the alienation of a portion of his jote docs not deprive a raiyat of the benefit of the 
presumption of« s, 4. Ib. The sale of a portiofi of a tenure involving a distribution of 
the rent over two parts does not amount to a change of rent within the meaning of s. 
4 of Act VTII of 1869 (B. C.)) so as to deprive the defendant of the benefit of the pre- 
sumption under that section. — (Soodha Mukhi v, Ramgatb 20 W. R., 419.) But 
the purchaser of several holdings of cultivating raiyats cannot, by uniting them and 
paying one rent for the whole, change their character without the consent of the land- 
Iord.-.(Moula Buksh 7;. Jadoonalhftei W. R., 267.) 

A mere alteration in the rate of the rent will not prove variation, unless the 
tenant submitted to or paid the enhanced rent. — Gopal 
Mundlcr. Nobo Kishen’s W. R., Act X, 83. But. on the 
olhcr hand, it is not uniformity in the amount actually paid 
that required to raise the presumption, but only the 
uniformity in Jio rate agreed upon, either express or implied, between the parties to be 


paid, — (W. Moran \u Anand Chander, 6 W. R., Act X, 35.) jE'x summary 
decrees are not satisfactory proof that a variation has taken place in the amount of 
the rent paid so as fo destroy the presumption under s. 4, Act X.— (Kaleekanto r. Bibi 
Ashrufunnesa, 2 W. R., 326 ; Joykishore v, Gopallal, 6 W. R., Act X, 28*) A 
putnidar is protected from an enhancement under s. 15,. Act X, notwithstanding a 
decree passed before that Act, by which the zeminder was declared entitled to 
enhance, the latter having omitted to take any effectual steps before the Act tQ|||rary 
the rent since the Decennial Settement. — (Gobind Chander v. Haronath 5 W. R., 
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Act X, lo; contra, see also Kalee Chander v. Ruttun Gopal, ii W. R., 571.) In a 

suit for enhanced rent brought by a landlord under Act X, the 
Res judicata,— benefit of the presumption under s. 4 , arising* from twenty 

Effect of decrees. ... r -ii . 

years uniform payment of rent cannot avail the raiyat 
against a former decree of a competent Court declaring his holding liable to enhan- 
cement. — (Rakhal Dass v. Shaik Golam, 2 W. R., Act X, 69.) This decision was 
adopted by the Privy Council as to the presumption under ss. 15 and 16 referring to 
under-tenants or talukdars.— (Nufferchundcr t;. Jonathan Poulson, 19 W.R., 175 P. C.; 
12 B. L, R., 153 ; and ilurro Nath v. Gobindg^hander, 23 W. R., 352 ; P. C., 15 B.L. 
R., 120 ; L. R., 2 I. A., 193.) So a decree of the late S udder Court fixing the enhanced 
jumma for a certain jote, passed before the promulgation of Act X, was held not to 
have become ineffectual by the fact of on rents having been recovered under it. — 
(Doorga Churan v, Do3\a Moyce, 20 W. R., 243.) And the acceptance of old rent for 
year subsequent to decree the date of enhancing the rent, is no waiver to plaintiffs claim to 
the higher rate decreed. — (Mr. Lauder v. Benodc Lall, 6 W. R., Act X, 37. See also 
Woodoy Narain Tarini Churan, ii W.R., 496). On the other hand, where a tcnant*s 
title to mokurari tenure is established under a judicial decree of 1792, he having been at 
some time forced to pay a larger rent than was due, will not render him liable to enhanced 
rent forever. — (GolulcChander v. Sandes, 5 W. R., Act X, 32.) In a suit by the present 
defendant against the present plaintiff for an enhancement of rent, the Court of first 
instance and the High Court gave plaintiff's decrees for enhanced rent. The Privy 
Council in the year 1873 reversed those decrees, and held that the rent could not be 
enhanced. Before the date of the Pfivy Council judgment, the present defendant 
obtained several other judgments for enhanced rent against the present plaintiff. No 
application was made by him for review of those judgments, but in 1875 he brought 
this suit to recover the difference between the amount of enhanced rent recovered, 
and the fixed rent which he was bound to pay. Held by Maepherson, Makby and 
Ainslie, JJ., that the decrees for enhanced rent were superseded, as the former class of 
decrees are ipso facto superseded so far as the ii^ntrolling decrees is nullified, and 
that such a suit as the present one would lie. — (Joges Chunder v. Kali Churan, 
I. L. R., 3 Cal., 30, F. B., Mahomed Elahee Buksh v, Kalee Mohan, I. L. R., 5 
Cal., 589; Shama Prosad v. Hurro Prosad, 10 Moo. I. A., 230; 3 W, R., 
P. C., II.) Plaintiff sued defendant in 1873 for arrears of rent at a certain "^rate. 
Defendant pleaded that the land had been held by him at an uniform rent for more 
than twenty years, and this contention was supported by the Court. Plaintiff then gave 
the defendant notice of enhancement and sued to recover rent for two years at the 
rate stated by defendant and for one year at an increased rate. To this suit defendant 
raised substantially the same defence : Held that the decision in the previous suit was 
not a bar to the present suit, there being two questions for consideration viz., whether 
there had been an uniform .payment of rent for twenty years, and, if so, whether the 
presumption, which the law directs to be drawn from such uniform payment, had been 
rebt^d by the plaintiff ; neither of which questions had been concluded by the previous 
decision. (Gopee Mohan v. Hills, I, L. R., 3 Cal,, 789.) The question in this case 
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depended upon the pleadings in the former suit. Markby, J., observ^ed : One of 

these questions (the 2nd) was n(^, and could not be, gone into in the previous suit. 
It has nothing whatevj:ir to do with the former case, wliere the landlord received 
different rates of rent at some earlier period. No doubt the Court in the former case 
did express an opinion that for twenty years rent had been paid at an uniform rate ; 
but even that was not a question in issue in the former suit, and in such a manner as 
to make the decision in the former suit for enhancement of the rent of a share in a 
dependent taluk, the zemindari under which the taluk was held was partitioned under 
a butvvara among the zemindars. A ten-anna share was allotted to one (the present 
plaintiff) a four-anna share to another, and a two-anna share to a third. The talukdars 
continued to hold the entire property, and paid* the rent apportioned by law severally 
to each of the parties entitled. In 1861 the owner of the tvvo-?inna share obtained a 
decree against the talukdars for enhancement of the rent of his share. In the pre.sent 
suit against the .s;iine talukdars, the defendants contended that the rent of their taluk 
had not been changed for a period of more than twenty years before suit. It was held 
that the taluk, which was intended by s. 17 of the Rent Act, was the original taluk, 
and that if the defendants could .show that the rent of that taluk had remained unchanged, 
either in its original entirety or apportioned as it had been under the butwara, they 
would be entitled to the benefit of the section ; but that the decree in the suit of 1861 
had the clfect of enhancing the rent payable for the whole taluk, and that the plaintiff 
could avail herself of that decree, though she was not a party to it. — (Sarut Siindari v. 
Anunda Mohan, I. L. R., Cal., 273.) N brought a suit againsi P for enhancement of 
rent. P's defence was (i) that no notice of enhancement had been given : (2) that the 
rent was not enhanceable as he aifti his predecessors in title had held it at a fixed rent 
from the date of the Permanent Settlement. The suit was dismissed on the ground 
that no notice had been given; but the Munsilf staled in his judgment. that he 
considered the rent enhanceable, bccau.se he did not believe in the genuineness of 
the documentary evidence produced by P, I'he decree merely ordered that the suit 
should be dismissed, the portion of the judgment as to the enhanceability of the rent 
not being embodied in the decree. P therefore had no right of appeal against that 
portion of the judgment. In a subsequent suit by N against P for enhancement of 
rent of the same tenure, it was held that P was pi^cluded by the decision in the former 
suit, Irom denying that the rent of the tenure was enhanceable, although the decision 
on that point was not embodied in the decree. — (Niamut Khan r. Phadu Buldia, I, L. 
R,, 6 Crl., 319, F. B.) In Nundlal Bedhoomukhy, I, L. R., 13 *Cal., 17, the 
correctness of this decision was doubted and relying upon a portion of the judgment 
of Run Bahadur v. I.ucho Koer, I. L. R., P. C., ii Cal., 301, it was maintained 
that where a former suit between the same parties in respect of the .same subject- 
matter has been dismissed on a preliminary point, a finding in that suit as to the merits 
in the plaintiff's favour will not bar the defendant from putting forward the same defence 
on the merits in a subsequent suit by the same plaintiff against the same defendant. 

In deciding cases under this section, it is only necessary to consider wither 
the raiyat has held at a fixed rent and from the Permanent Settlement, For 

27 
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definition of ^'Permanent Settlement/* see sub-s. I2 of s. 3, ante, ''The 
rierht of exemption from en*Rancement is founded upon the 

If the land has been held . , ^ ^ , i ■ i i i i . i' j r 4 . 

at a fixed rent from the simple fact of thc land having been held at a nxed rate ot rent 

natlTrc ^VtVe^hoiTn^^ Irom the time of thc Permanent Settlement. When it is proved 

not be considerLd. land has bccn SO held., no further question arises 

as to whether it was so held under an isfemrari or inoknrari pottah, or w^hethcr the 
person claiming the right to enhance is an auction-purchaser or not. Sections 3 and 
4 of Act X make no mention of thc nature of thc pottah under which thc land has 
been held, •or of the right under which a fixed rent has been paid without alteration, 
but exempt from assessment lands wdiich have beei^ held at fixed rents from the 
time of the Permanent Settlement. The presumption required to be made is not 
that the land has been l^eld by thc raiyat and his ancestors, or by him and the persons 
who had power to alienate it to him, but simply that it has been held iit a fixed rent.” — 
(Ram Nath v. Watson, i Board’s Rep., 169, per Peacock, C. J.) 

When a raiyat has held at a fixed rent from the time of the Permanent Settle- 
ment, he is entitled to demand a pottah at the fixed rate at 
aucT/on-pm-chas^^^ which he has held, and his rent can be enhanced even by an 

auction -purchaser at a sale for arrears of revenue. — (Saduk v, 
Mahamaya, 6 W. R., Act X, i6 ; i Ind. Jiir., 77.) Thc raiyat is equally protected, 
whether the sale of the estate was made under the former sale law. Act I of 1845, or 
the exL'^ting law^ Act XI of 1859. Under Act I of 1845, s. 26, a tenure was only 
secure from enliancement when it had been held at a fixed rent more than twelve 
years before the F’ermancnt Settlement but this has been modified by s. i of Act X of 
1859, which says, that such parts of s. 26, Act I of 1845, as relate to the enhancement of 


rents and ejectment of tenants by thc purchaser of an estate sold for arrears of Govt, 
revenuCf are declared subject to certain modifications, one of which is that contained 
in Sj3 viz., that a raiyat who has held at a fixed rate of rent, w'hich has not been changed 
from the time of thc Permanent Settlement, is entitled to receive a pottah at that rate. 
— (Hurryhur 7,'. Puddo Lochon, 7 W. R., 176, F. B.) Auction -purchasers at a revenue 
sale where declared entitled, after notice duly given, to enhance the rents of all under- 
tenures and to eject all under-tenants with the following exceptions, and cl, 2 of s. 26 
Act 1 of 1845, and Act XII of 1841, gave the first and second exceptions, viz, (i) 
Istemrari or mokurari tenures held at a fixed rent more than twelve years before the 
Permanent Settlement ; (2) tenures cxi.sting at the time of the Decennial Settlement, 
but not proved to be liable to a increase of assessment on the grounds stated in s, 51 
Reg. VIII of 1793. Clause 2 of s, 37 of Act Xlof 1859 made, however, exceptions for 
(r) Istemrari or mokurari tenures held at a fixed rent from the time of thc Permanent 
Settlement; (2) Tenures existing at the time of settlement, which have not been 
held at a fixed rent, provided always, that the rents of such tenures shall be liable 
to enhancement under any law for the time being in force for the enhancement of the 
rent of such tenures. It will thus appear that, under cl. 2 of ss. 27 qnd 26 respectively 
of A^ts XII of 1841 and I of 1S45, the tenures, if shown to be in existence at the 
time of the Decennial Settlement, were protected from enhancement, unless the auction- 
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purchaser could prove their liability thereto ; under the corresponding clause in Act 
XI of 1859, the tenant is protected from ejectment but is liable to enhancement unless 
he can prove that he held at a fixed rent for the time of the Permanent Settlement. 
"I he burden of proof in this latter case is, however, considerably lengthened by the 
twenty years’ presumption of ss, 4 and 16 of Act X of 1859 4 and 17 of Act VI 11 

of i8()9, B. C.), corresponding to the present section. A tenant who has held land 
since the Permanent Settlement, but at a varying rate, acquires no right under this 
section ; his position is in ^no respect superior to an ordinary raiyat with a right of 
occupancy ; and consequently he is. only entitled to pottah at fair and equitable rates. 
— (l)inabundhu v, Hamdhon, q W. R., 522.) 

Except on the ground of an altoration in tho araa of the holding or 

tenure: — The use of the word “ alteration ” is not very happy. Alteration implies a 


Kxcess lawds are 
liable to cMihcincenickit 


change by addition or subtraction. If .1 tenant holds ostensibly 
a certain quantity of land, but it is found on measurement that he 


holds more than what he professes to hold, can wc say that there 
has been an alteration in the area? l^or notes under this head, see s. 52 of the Act. 
Sub-SGCtiOH 2 J— Section 4 of Act VII I of 1809 ran as follows; “Whenever in 
c'lny suit under this Act it shail be proved that the rent at 
ihcoUliaw. which land is held by a raiyat in any such province has not 

been changed for a period of twenty years before the com- 


mencement of the suit, it shall be presumed tliat the land has been held at that rent 
from the time 01 the Permanent Settlement, unless tlie contrary be shown, or unless 
it be proved -that such rent was fixed at some later period.” And s. 17 of Act VIII 
of 1869, B.\'. (s. 16 of Act X of 1H59) provided: “Whenever in any suit under 
this Act, it shall be proved that Uie rent at wliich a taluk or other tenure is held in 
the said provinces lias not been changed for a period of twenty years before the 
commencement of the suit, it shall be presumed that such taluk or tenure has been 
held at that rent from the time of the Permanent Settlement, unless the contrary he 
shown, or it be proved that such rent was fixed at some later period,” 

This sub-section shoqj^ be read with s. 1 15 which provides that when the parti- 
culars mentioned in s. 102, cl. (b) have been recorded under Chap. X, the presump- 
tion under this sub-section shall not thereafter apply lo that tenancy.- See note to that 
section and the decision in the case of Secretary of State v. Kazimuddin, I. L. R., 26 


Cal., 617. See also s. 191, post. 

Proviso to sub-soction (2) : — Tins proviso was introduced with a view to the 
Introduction into Council of a Bill for the registration of the tenancies referred to ; 
but the Bill, though introduced into Council, was subsequently abandoned (Proceedings 
of the Bengal Council, Nov. 27th, 1886, p. 102). 

If it is proved that, &o in a suit for enhancement there must be legal evi- 
dence or proof of twenty years* uniform rent before defendant 


Proof necessary to estab- 
lish the presumption. 


can obtain the benefit of the presumption under s. 4, Act X of 
1859. — (Raj Narain r, Atkins, i W.R., 45; 3 R, J. P. i6i. 


See also 3 W. R., Act X, 14S ; Uam Kishore v. Chand Mundle, 5 W. R., Act X, 84.) 
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It would not be generally sufficient for the raiyat to swear that he has paid 
Tent at a uniform rate for more than twenty years without proving such payments by 
dakhilas or other good independent evidence. — (Huro Ch under v Mohesh Chundra, 
5 W. R., Act X, 89 ; Kalce Koomarcc v» Shumboo Chunder, 6 W. R., Act X, 23 ; 
Prem Shahoo v. Sheik Nyamat Ali, ib,, Act X, 89 ; Ananda Sundari v. Doorga 
Moni, ib.y Act X, 91.) A raiyat is bound to give strict proof of a uniform payment of 
rent for twenty years. That is a matter which should not be decided in his favour on 
mere inference. — (Sham Lai v, Boistub Churn 7 W.R., 497.) The evidence must go the 
distance of twenty years at least. — (Bungo Chandra v. Ram Kanye^ 10 W. R*, 256.) 
The presumption cannot be established by imperfect and unproved evidence. — (Sree 
Nath V, Poglian, 17 W. R,, 374.) On the other hand, it has been held that a raiyat 
is not bound to file dakhilas in order to establish the presumption allowed by Act X 
of 1859, s. 4, if he can establish it by other good independent evidence. — (Radha 
Gobind V, Sham.T Sundari, 21 \V. R., 403; Elahee Bux v. Riipan Tilcc, 7 W. R., 
284 ; Gobinda Kurmokar v. Kumud Nath, 3 W. R., Act X, 148.) The sworn de- 
claration of the raiyat that the rent had not varied for more than twenty years corro- 
borated by the records of the Collectorate which showed that the rent had been the 
same as it had been more than thirty years ago, was sufficient to warrant the pre- 
sumption. — (Raj Doorlub i\ Moheseur Bhutt, 10 W. R., '364 ) A uniform payment 
may be proved by evidence very much short of the production of receipts for each and 
every year during such period. — (Komal I^ochan v* Zamiruddin, 7 W. R , 417.) Nor 
need he prove receipts for twenty consecutive years before the date of suit, if he happens 
to have lost the dakhilas for one or two years. — Katyanee Dcbi, v* Sundari Debi, 2 
\\\ R., Act X, 60 ; 4 R. J. P. J., 154) ; more especially where the landlord refuses to 
take rent a few years before suit. — (Gyaram Dutt i\ Gooroo.Churan, 2 W. R., Act X, 59,) 
As to proof of uniform rent for twenty years the decisions all tend to show that it is not 
necessary to prove for each separate year of the twenty, provided that the receipts 
extend over that period. — (Hurro Nath v, Chitra Moni, 3 W. R., Act X, 
122; so I W. R., 280; 3 R, J. P. J., 135.) But proof of uniform payment 

must be shown, if not tor every year in twenty yeaj|, at least for the greater 
portion of that period, and for years in the earlier as well as in the later 
portion of the same. — (Surno •Moyi v. Baboo Khan, 9 W. R., 270.) 

1 he most recent explanation on this point is thus given by Phear, J. ; “We will add 
that the Judge ought not to presume a uniform rent for twenty years preceding suit 
upon evidence which only touched a portion of that period. For instance, suppose 
the evidence to satisfy him that the rent had been uniform for eighteen years before 
suit, he would be wrong in presuming from that alone that it must have been 
uniform for two more also, or ui other words, for twenty years on the whole. On the 
other hand> to support a finding of uniformity for any given number of years*, it is 
not necessary that there should be evidence bearing directly upon every year of 
that number. It is sufficient if the whole space of that time is included between 
limits upon which the evidence bears, provided that the evidence is such as 
to lead to the belief that the rent was uniform through out the intervening 
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period.”— (Foschola v, Hurro Chunder, 8 W. R., 284 ; Eash Behari Ram 
Kumar, 22 W. R., 487.) If the evidence in a case shows that, during the period 
for which receipts arc .not produced, the raiyat was paying at a different rate of rent, 
that evidence must be considered with the receipts that are produced. — ^Gobinda 
Chunder v, Romani Dasi, 6 W. R., Act X, 42.) ** The varying amounts of rent paid 

by the defendant in each year are not inconsistent with the uniformity in the amount 
of payment required by law to warrant the presumption. It is not uniformity in the 
amount actually paid that is required to raise the presumption but only uniformity 
in th^rate agreed upon.” — (Moran & Co. v. Anunda Chundra, 6 W. R., Act X, 35.) 
‘Mt is quite possible that a raiyat may not have paid his rent regularly, in which case 
there would be a variarion in the amonnt of rent as shown by the receipts. If this 
kind of variation were to be the test, no raiyat would be safe, and the object of the 
law would be frustrated, — Sham Charan v. Dwarka Nath, 19 W. R., 100.) On the 
other hand, the amount of rent paid is not conclusive evidence of the amount of rent 
at which land is held but may be rebutted by showing that the rent is greater or less, 
(Ananda Moyi v. Bance Surnomayi. 6 W. R., Act X, 83.) 

As a general rule, dakhilas should be attested or proved by oral evidence in the 
same manner as all other documentary evidence. The tenant 
to prove”rcce!ptb”^^^ caimot bc expected in every case to summon all the gomastas 
of his zernindari for the past 20 or 30 years to attest his dakhilas. 
He may attest the dakhilas himself which were given to him personally — (Rajessuri v, 
Srinath, 4 W. R., Act X, 42 ; Dumainc v. Oottuin, 13 W. R., 463 ; compare 5 W. 
R., Act X, 53 ; 6 W. R., Act X, 83 ; 7 W. R., 15, 91, 105, 333 ; 8 W. R., 517 ; 10 

W. R., 107, 490; II W. R., 105, 170; 17 W. R., 346) If a raiyat produces 

dakhilas and swears that he received them from the landowner or his agent, 
or gives other prime! facie evidence of their genuineness, and the landlord or 
his agent docs not come fprward and deny them or give evidence to show 
that they are not genuine, they may be taken as primd facie evidence against 
him, if the evidence of the raiyat is believed. But this genuineness is not to be 
presumed merely because ^hey are not disputed by the landlord. There must 
be some primd facie evidence given to show their genuineness. — (Kritibash v. 
Ramdhun, 7 W. R., F. B., 526; 2 Ind. Jur., I97 ; Ramjodu v, Sukhie Narain, 8 
W. R., 488; Gunganarain Saroda Mohan, 12 W. R., 30 ; Raj Rahomed 
Banoo Lashma, 12 W. R., 34; Madhub Chandra v. Raja Promothonath, 20 W. R., 
264; ccmparc 9 W, R,, 147, 241 ; 14 W, R., 211 ; 20 W, R., 264.) Dakhilas 

unattested or attested only by the evidence of a manager or amniooktcar of the 

defendant, are no legal evidence of uniform payment of rent. — (Recazoonnisa v. 
Bookoo Chowdrain, 12 W. R., 267 ; see also 12 W. R., 350.) 

The value to be attached to jumma-wasil-baki and canungoe papers as proof on 
the part of the plaintiff in rebutting the presumption of a uniform 
Value of jumma-wasil- rent was discusscd by Norman, J,, as follows ; A jumma- 

biaki and other zemindari 

papers as evidence. wasil-baki might be admissible under s. 43, Act II of 1855, 

- as a book regularly kept in the way of business, but as such 
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it would be corroborative and not independent ptoof of the facts stated therein : very 
possibly the paper may be made evidence. The writer of it may be produced. 
Refreshing his memory from the paper (see s. 45) he might be able to state what rent 
the defendant paid in the year in question ; and then to corroborate his testimony, the 
paper may be put in under s. 43. If il is proved that the writer is dead and cannot be 
found, the document may be put in as an entry made in the ordinary course of 
business under s. 39, Act II of 1855. As to the canungoc papers, it is not stated that 
the state was held khas or under attachment in 1227 ; and if not, it is probable that 
the entries in the canungoe paper are not evidence against the defendant, rif they 
simply give the rate of rent, they will probably have been made from mere hearsay in 
the first instance.— (Khcromoni Dasi Bijoygobind, 7 W. R., 533.) Jumma-wasil- 
baki ought not to be regarded as anything else than books proved to have been 
regularly kept in the course of business,'^ and by s. 43, y\ct II of 1855, they arc 
‘'admissible as corroborative^ but not as independent proof of the facts therein stated." 
They are consequently insufficient by themselves and without independent proof to 
rebut the presumption wfiich arises under s.4, Act X of 1859, in favour of the defendant 
who has been found to hold lands at a uniform payment of rent for more than 20 years. 
— (Ramlal r. Tara Soondari, 8 W. R., 280; Sheik Newazi Mr. L. Lloyd, 

464; Bejoy Gobinda t'. Bhekoo, 10 VV. R., 291 ; Mohimehundra t', Poorno Chundra, 
II W. R,, 165) A jumma-wasib baki paper is a private memorandum made for 
the zeminder’s own use, and tliat of his servants, and must therefore be looked on 
with great suspicion. It should be attested and proved by the best evidence L e., of 
the writer himself. — (Adah Chaitaman v. Jugalchundra, 5 Wh R.*, 242 ; compare 
s. 67 of Act I of 1872.) Hence wlierc the raiyat proved a uniform pa}’ment* for 20 years, 
it was held that the presumption was not rebutted by the omission of all mention of 
the holding in certain jumma-wabil-baki papers produced from the office of the canungoc 
and dated 1229. — (Ram Lochan v, Bamasundari, ^ W. R., Act X, 95.) Similarl}' 
jummabundi papers, like books of account can only be used as a corroborative evidence. 
— (Chamarnce Bibi v, Aeniilla Sirdar, 9 \V. R., 451 ; Gujjo Kocr t'. Syud Aulay 
Ahmed, 14 W. R., 474.) d'hc evidence of the patwari as to previous collections, 
corroborated by the jummabundi papers of three ycirs, is conclusive in a suit of rent, 
— (Dhanukdhari v, Mr. (jeorge Todmy, 20 \V. R., 142.) The jummabundi papers are, 
however, valueless without the evidence of the patwari. — (Pundit Bhugawan Dutt v, 
Shcomungal, 22 W. R., 256.) Section 34 of Act I of 1872 has, however, altered the 
law as laid down by s. 43 of Act IT of 1855, and jumma-wasil-baki papers are indepen- 
dent evidence in a suit for enhancement of rent to rebut a presumption arising from 
unifrom paymet for 20 years. — (Vilact Klian 7*. Rashbehari, 22 W. R., 549.) " Now 

it would appar," observed in this case, Markby, J,, “ that prior to the late Evidence 
Act, these papers would npt have been admissible to prove that fact unless some other 
evidence tending to establish the same fact had also been given. This was so held in a 
case reported in the 8 W. R., p. 280. The language of the Statute that was then in 
force differs, however, very materially from that of the present Act. By Act II of 1885, 
s. 48, documents of this kind were declared to be only admissible as corroborative, but 
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not as independent proofs of the facts stated therein ; that language has not been 
adopted in the present Act. The only limitation in s. 34 is that statements contained 
in documents of this kind shall not alone be sufficient evidence to charge any one with 
liability. It appears to me that this change of expression has made a substantial 
alteration in the law, and I do not consider that it can be said that these documents 
have been used alone in order to charge the defendant in this case with liability that 
has been imposed upon him. He is charged with the rent of the land he occupies by 
reason of its occupation by him, that rent being considered to be a fair and equitable 
rent for the land occupied ; and what these documents have been used for is not to 
charge him with liability but to answer the clafln which he set up to exemption 
from what would be the ordinary liability of a tenant.'/ So jumma-wasil-baki 
papers are produced at the citation of the raiyat himself, they are not merely 
corroborative but good and sufficient evidence as against the latter in rebutting the 
presumption und?r this section.— (Shib Persad v. Promotho Nath, 10 W. R., 193.) 
But zemindar’s papers filed and attested by gomastas are not conclusive proof of 
variation, unless it can be shown, not merely that the jumma-wasil-baki and similar 
papers show a varying rate, but that the raiyat has paid at a varying rate. — (Gopal 
Mundle v. Nobokishen, 5 W. R , Act X, 83.) Thus it has been held that jumma-wasil- 
baki papers arc not admissible as independent evidence of the amount of rent mentioned 
therein ; but it is perfectly right that a person who has prepared such jumma-wasil- 
baki papers on rocci\'ing payment of the rents, should refresh his memory from such 
papers when giving evidence as to the 'amount of rent payable. — (Akhil Chandra 
Naya, L L, 10 Cal., 248.) A jummabundi prepared by a Deputy Collector while 
engaged in the settlement of land under Reg. VTI of 1822, is a public document within 
the meaning of s. 74 of the Evidence Act, and it is not necessary to show that at the 
time when such document was prepared, a raiyat affected by its provisions was a 
consenting party to the terms therein specified. — (Tara Patra zu Abinash Chunder Dutt, 
I. L. R., 4 Ca!., 79.) 

Luring 20 years. &o A raiyat is bound to give strict proof of a uniform pay- 
ment of rent for twenty years immediately preceding the commencement of twenty 
years’ suit. — (Rajnaraiu i\ Atkius, i \V. R., 45; Musst. Mahmeda Bibi -z;. Haradhun, 
5 W. R., Act X, 12.) 'rhe meaning of this section is that where, at the time of the 
commencement of the suit, land is held by a raiyat, and has been held b}^ him, or by 
some person through whom he claims, at the same rent for a period of twenty years 
next befoic the commencement of the suit, the presumption specified in the section shall 
be made. In other words, there must have been a holding for twenty years next before 
the" commencement of the suit at a rent wluch has not been changed during that pe- 
riod* — (Luteefunnisa Bibi v, Poolin Behari, i Hay’s Rep., 242.) But the proof of 
uniform payment of rent up to the date of suit is not absolutely necessary to entitle a 
raiyat to the benefit of live the presumption in a case where the landlord refuses to take 
rent for a few years before suit. — (Gyaram v. Gooroochurn, 2 W. R., Act X, S 9 *) 
In cases of saleable tenures, the period of possession by the rai)'at’s vendor is included 
in the twenty years mentioned in this section, — (Kaza Newaz Nubokishore, 5 W. 
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R., Act X, 53.) In a suit for enhanced rent, the presumption from uniform payment 
of rent for twenty years was held not rebutted by the mere fact that the defendant 
had acquired the tenure from another person originally in 1226. — (Sanji Lall Ram- 
narain v. Nudea Panda, 22 W. R., 475.) Or by the existence of a kabuliyat for the 
year 1245, such a kabuliyat being as much consistent with the confirmation of a pre- 
existing rent as with the settlement of a new rent : the presumption from uniform pay- 
ment of rent for twenty years can only be displaced by positive proof to the contrary. 
— (Soorjamani v. Peary Mohun, 25 W. R., 331.) On proof of payment of a uni- 
form rent for twenty years, the presumption imperatively arises from the time of the 
permanent Settlement. — (Rakhaldas Tewary r. Kepooram Haidar, 7 W, R., 242,) 
For other cases see notes under the head — “ 'which has not been changed ” A break 
or interruption in the holding of the land would be sufficient to rebut the presumption. 


A break in the holdiny'. 


But if a raiyat holding at particular rent was unlawfully evicted, 
]ie would not necessarily cease to hold at that rent. Evic- 


tion, though it would put an end to the raiyat^s possession, would not destroy his hold- 
ing; and therefore if the raiyat is re.storcd to possession, he is restored to his original 
holding, if that holding would not have ceased to exist but for the eviction." — (Lutoe- 
funnissa Bibi v. Poolin Bchari, W.R., Sp., 91.) The break of one year in twenty is not 
sufficient to rebut the presumption that the receipts for nineteen years prove the payments 
of uniform rent. — (3 W. R , Act X, 122 : Radha Moyi 7;. Aghorenath, 25 W.R., 384.) 

It shall ha presuixiod, &C- — The grounds on which a raiyat can still claim 
benefit of the presumption in cases where he sets up a 
aan pottah may be said to be summarised in the* following Full 

Bench case, where Peacock, C. J., in delivering judgment, 
says: "Then comes the question, what would comply with those words unless the 
contrary be shown, or unless it be proved that such rent w*as fixed at some later period ? 
If a defendant sets up that he came in under a pottah subsequent in date to the time 
of the Permanent Settlement, it appears by his own showing that he has not held from 
the date of the Permanent Settlement. Bnt if he should say, " I hold under a pottah 
prior to the time of the Permanent Settlement, and I have been paying rent for the 
last twenty years at a uniform rate, and should prove that he had held at the same 
rate of rent for a period of twenty yefars next before the commencement of the suit, 
the fact of his having stated that he held under a pottah would not deprive him of 
the benefit of the presumption arising from the uniform payment of rent even if he 
should fail to prove that his pottah was genuine." So, if he were to say " I have held 
for a period of twenty years at the same rate, and I hold a pattah of a date subsequent 
to the Permanent Settlement, but that pottah was granted to me in confirmation of 
a prior holding," that would not rebut the presumption arising from the proof of his 
having held at a rent which has not been changed for a period of twenty years next 
before the commencement of the suit. It is only when by evidence or by his own 
showing it appears that his holding commenced, or that his rent was fixed at a period 
subsequent to the date of the Permanent Settlement that the presumption created 
in his favour by s. 4, Act X of 1859, is rebutted. A raiyat is not precluded from the 
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benefit of his having held at a fixed rate of rent which had not been changed from the 
date of the Permanent Settlement, or of any presumptive evidence to that effect 
merely from the faeft of his stating that he held under a pottah not inconsistent with 
that presumption, though he might fail to prove the pottah.” — (Grish Chunder v. 
Kali Krista, 6 W. R., Act X, 58.) As a confirmation of the views above expressed, 
the Privy Council says : ” A pottali maybe a confirmatory grant only ; there is nothing 
in accepting sucii a grant inconsistent with the presumption tliat a prior title 
existed. — (Ram Chunder v. Jogesh Chunder, ic/W. R., 353.) • But the setting up of 
a pottah found to be a forgery was held to be no bar to the presumption arising under 
this section. — (Ishur Chunder 7 j. Nitya Niind, 6 W. R., Act X, 70.) 

On the other hand, if a raiyat pleads a holding for more than twenty years, at a 

uniform rent on a pottah subsecji’ent to the Permanent 

When benefit can . Settlement, the defence viods the presumption, and the case 

not be cfaimed 

• must be decided according to the pottah. — (laichmcc Persaud 

. V, Ram Gliofam, 2 W. R., Act X, 130 ; Watson & Co. ?. 

Choto Joora, Marsh., 68 ; Hay, 232.) In a suit for enhaTicement of rent where a 

lower Appellate Court decided that the tenure originated in 1 200 under a kabuliyat, 

and that there was no presumption under this section, it was held that there was no 
error of law. — (Mahomed Manoo v* Sheik M.ihomed Asanullah, 17 W. R., 349; 
Ramlal '?/. Lalla Petumlal, Marsh., 403; ICundu Mi^scr v. Gunesh Sing, 6 B. L. R., 
App., 120; 15 W. R., 193 ; Huree Kishen t;. Sheik Biboo, i W, R., 5 ; Ram Kishen 
V. Mecah Dclcrali, Sp. W. R., Act X, 36.) Bat ilic pro.luclion of a pottah of a date 
subsequent to tbe Permanent Settlement, if not inconsistent with the inference that it 
is a cpntinuance of a former state of things, will not deprive the raiyat of the benefit of 
the presumption under this section if he can prove a uniform piymenl for twenty 
years, previous to the commencement of the suit. — (Kishen Mohan v, Eshan Chunder, 
4 W. R., Act X, 36 ; Peary Mohiin v. Koylash Chunder, 23 W. R., 53 ; Ram Chunder 
V. Jogesh Chunder, 19 W, R., 35. P. C., Sooja Mani Peary Mohan, 25 W. R., 331.) 
The mere existence of a pottah and an amulnama of a date subsequent to the. 
Permanent Settlement is not conclusive evidence that the rale was then changed or was 
first fixed. — (Liichman Narain v. Koodil Knot, 6 W. R., Act X, 46.) But where a raiyat 
cannot show that his pottah is only confirmatory of a previous holding, his possession 
dates from tlie date of the pottali, and he will not be entitled to the benefit of the 
presumption. — (Sheik Jaiiiuddin v. Poorno Chunder, 8 W. R., 1 29 ; Watson & Co. 

Anjunna Dasi, 10 W. R., 107.) A person by taking a perpetual pottah after the 
Permanent Settlement at the same rate as paid by the former holders,, must be con- 
sidered to have acquired a new tenure, and is not protected from enhancement on the 
ground that the former holders held at the pre.sent rate from before the Permanent 
Settlement. — (Ram Chunder t\ Romesh Chunder, 2 W. R., Act X, 47.) The 
presumption will not be rebutted by showing that the estate within which the tenure 
is situated was not permanently settled in 1793. The section does not apply only to 
tenures forming part of an estate permanently settled by the permanent settlement 
of 1793 (Tamasha v. Asutosh Dhar, 4 C, W. N., 513). 

28 
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When a defendant wishes to avail himself of the benefit of the presumption of 
an unchanged rent for twenty years, he must take care that 
uir^act there is nothing in his pleadings whicli is inconsistent with 
Permanent ^ holding from the time of the Permanent Settlement. Thus 
in Watson Sc Co. i'. Chota Joora, Marsh., 68, the defendant 
setup a pottah which had been granted in 1212 at a rcMit of Rs 12 per annum, and 
alleged that he had been in possession more than fifty-seven years at the rent, but 
did not plead possession- from the time of the Permanent Settlement ; it was held by 
the Court that the defence itself rebutted the presumption. “ Soction 4, ” observed 
Peacock, C. J., ‘‘makes the payment of rent for t\venly years, without alteration of 
the amount, presumptive evidence that the land has been held at that rent from the 
time of the Permanent Settlement ; and unless the presumption is rebutted, the raiyat 
is entitled by s. 3 to a pottah at that rate, and his rent consequently cr^nnot be 
enhanced. But in this case the defendant did not rely upon the fact tlitit the land liad 
been held at a rale of rent which had not been changed from the time of the Permanent 
Settlement, but upon a poTtah alleged to have been granted in 1212, long after the 
Permanent Settlement. His own defence rebutted the presumption ; and although ho 
failed upon the ground that the pottah was not a genuine one, lie never allegc'd in 
his answer that the rent of R s. 12 had been paid fiom the time of the Permanent Settle- 
ment, as he ought to have done, if he intended to rely upon that defence. ” — Marsh., 
68. Attlic same time it is not absolutely necessary that the occupation from tlie time of 
the Pcrmancnt-Settlcmcnt should be actually pleaded, provided there is nothing in the 
defentlant’.s answtT inconsistent with such fact. " When the raiyat tejitlers proof and 
succeeds in proving that he has paid rent at one uniform rate for twi iity }'ears, . then 
the presumption imperatively arises, unless the contrary be sliown, that the rent has 
been unchanged from the time of tlie Permanent Settlement, and upon that presumption 
so arising the defendant is entitled to the whole legal consequences of that state of 
things. If the tenant succeeds in proving that he was held at one uniform rate for 
twenty years, then the Court is bound to go on, and presume that the land has been 
held at that rent from the time of tlie Permanent Seltlemeiit.”— (Rakhal Das v. Kinoo 
Ram, 7 W. R., 242 ; see also Hurruck Sing v, Toolsi Ram, n W. R., 84; Mon 
Mohan v. Husrut Sirdar, 2 W. R.,* Act X, 39.) To the same effect are Gooroo Das 
i/. ShJk Durbarce, 5 W. R., Act X, 16; and Munee Kurnika Anunda Moyi, 8 
W. R., 6; Bhairub Chunder Muty Munclle, Sp. W.R., Act X, 100.) The dcfcndani 
therefore need not plead in words that the tenure is “ from the Decennial 
Settlement. A plea that the tenure is the grandfather’s, inherited by succession 
and of long standing, is SLifficicnt.-~(Hem Chunder Purno Chunder, 3 
W. R., Act X. 162.) Such terms as “for a long time,” “for more than 
forty or seventy years,” “for a long series of years,” “from generation to generation,” 
&c., entitles the raiyat to the presumption of this setlion.— (Ramrathon v. Chandra 
Mukhi, 2 W. R., Act X, 74; Jugo Mohan v. Purno Chandra, 3 W. R., Act X 133 • 
*^..162: Hem Chandra, Raj Kumar v. Musst. Assa, 3 W. r', 170; NVamutulIah v. 
o in a lun ra, 4 W. R., Act X, 25 ; Dhun Sing v. Chundra Kant, id., 43 ; 
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Kazee Khoda Newa^ Nobo Kishore, 5 VV. R., Act X, 53; Gooroodas v. Sheik 
Durbaree id,, 86; Sham Lai v. Mudun Gopal, 6 W. R., Act X, 37 ; Poolin Behari r. 
Ncmye Chand, 7 W^. R., 472 ; Rakhal Dass v. Kinooram, 7 W. R., 242 ; Soodistee 
Lai V, Mutee Lai, 8 W. R., 887 ; Ilurruk Sing v. Toolsi Rain, ii W. R., 84 ; Raja 
Nilmoni v, Ananto Ram, 19 W. R., 393.) The mere fact that the tenant fails to 
establish the document upon which he rests his allegation that his tenure or holding 
is of a permanent nature is not sufficient to entitle the landlord to a decree for eject* 
ment. Long possession, coupled with conduct on the part of the landlord and tenant, 
may give rise to the presumption of a permanency, which, unless rebutted would 
have the effect of making it conclusive.— Durga Mohan -y. Rakhal, 5 C. W. N,, 801. 
Of course the consideration of the length of time during which the tenancy has 
been held, and of the particular character of the acts done by the tenant which are 
alleged to give rise to that presumption, must depend on the circumstances of each 
particular case. ^ Where it was found that the defendants and their ancestors had 
held the land for a considerable time, that the landlord had permitted them to build 
a piiccii house upon it, that the house had been there for a very considerable time, 
that it had been built or added to by successive tenants, and that the tenure had been 
transferred from time to time by succession and purchase in which the landlord 
was found to have acquiesced, or of which he could not have been ignoiant 
since he accepted rent from the transferees, it was held that the facts were 
sufficient to warrant the Court in presuming that the tenure was of a permanent 
nature. — Casperz ^» . Kcdarnath, I. L. R., 29 Cal., 738; 5 W. N., 858. But 

where a tenavicy was created by a kabuliyat and pottah not containing woids 
of inheritance or of perpetual tenancy, the mere facts that the land had been held 
by tenants at an unclianged rate of rent for a very long period and that it had been 
the subject of successive transfers*, were lield not to warrant the inference that the 
tenancy was, when first created, intended to be permanent, or was subsequently con- 
verted, into such. — Ismail Khan v, Nilratan, 6 C. \V. N., 352. The words you 
are to enjoy the land with great pleasure, param sukhe ” do not create a 
permanent tenancy. — Devendra v. Tetraram, 7 C. W. N., 810, 

In some earlier decisions ci somewhat different ‘opinion was entertained. Thus 
it was held that it is only when a raiyat claims to hold from the Per- 
manent Settlement that the presumption arising from twenty years ^ payment 
of uniform rent can avail him. — (Sheik Rkram v, Bibi Bahoorun 2 W. R., 
Act X, 08.) A plea of holding at the same rent for forty or fifty years is 
not sufficient to raise the presumption. — (Ghosc Sing r. Ottur Sing, 4 W. R., Act 
X, 15), and the admission by a raiyat that his tenure was acquired by his father thirty 
or thirty-five years ago, rebuts it.— (Mugni Moyi z;., Huro Chunder, 6 W. R., Act X, 
27 ) A landlord’s admission that the raiyat has held a tenure for thirty or thirty-two years 
at the same rent does not amount to an admission that the land has been held at that 
rate of rent from the Permanent Settlement, but on the contrary it states that tenure 
commenced at a much later period. — (Peary Mohan v. Radlia Madhab, 10 W. R., 
427.) Where the defendant did not expressly plead that he had held at a fixed rate 
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from the time of the Pernmnenl Settlement, but stated that he had paid an uniform rent 
since 1829, the Court lield that his answer in no way rebutted the presumption. "The 
defendant,’’ observed Norman, J., "stated his title as well as h^ could, alleging pay- 
m-nlof rental a unifrom rate from 1829, nearly forty yaers ago, as far no doubt, 
as his recollection can go, and says in effect ; "I claim the presumption that the rate 
was fixed from an earlier period, th.at is to say from a time prior to the Permanent 
S.-ltlement.’’— (Poolin Behari v. Nemye Chand, 7 W. R., 472-) It must be observed in 
this c.asc that the defendant did not plead that his tenancy commenced in 1829, 
b it merely produced proof to show that he Itad paid a unifoni rent since 1829 ; and the 
Court inferred from the particular f.acts of the case tjiat he meant to plead that his 
tenancy started from the lime ot the Permanent Settlement. Thus when a raij'at pleads 
that he and his family had held certain lands from generation to generation and claims 
the benefit of tlie twenty years’ presumption, he will be supposed to have dated his 
i'laim from the lime of the Permanent .Settlement. 'I'hus when a raiy^t pleads that he 
and his family had held certain lands from g^-nenation to generation' and claims 
the benefit of the twenty 3'ear.-,’ presumption, he will be supposed to have dated his 
.claim from the time ot the I’ermanent Settlement; but where a tenant fixes some 
poticalar' date, as the one fi*om which his tenancy commenced, no matter how remote 
that may be, if subsequent to the Permanent .Settlement, he cannot claim the benefit 
<,'f the presumption arising under lliis section. — (Miturieel Sing 'foondun Sing, 3 
B. L. R., App., VS; 12 \V. R., 14; Kand.i Misser r. Giinesh .Sing, 15 W. R., 193) ; 
so where in a suit for enhancement a raiyat or taluktlar pleads the section and claims 
the benc.fit of the presumjjtion of the section, it is tantamount to lus having named the 
]’,‘i-inanent Settlement. — (l)him Sing r. Chundra Kant, 4 W'.R., Aci. X, 43.) A r.aiyat 
I" not precluded from the bcnelit of the presumption uniler this section, merely 
ly reason ol his stating that he holds under a potlah not inconsistent with that 
piesuniiition, though he may fail to prove the poltah.— (( d ish Chunder re Kalee 
Kiisui, 6 \V. R., Act X, 57, 1''. J5. ; Karoonam.ayi v. .Sib Chundra, /</., 50; H.ironath 
V. Kamala Kantn, 5 W. R., Act X, 56; Peary Mohan v. Koylas Chunder, 23 \V. R., 
5S), If a raiyat sets iqi a mohuraii potUdi as an answer to a landlord's claim to 
('iihance his rent, and fails to prove the pottah, or the poltah procluce'd by him i.s 
h; Id to be forged, the landlord is not necessarily entitled to enhance the rent to the 
full amount claimed, but only to a fair and equitable rate having regard to tlie 


grounds of enhancement.— (Is.^iir Chundra v. Nityamind,6 W. R., Act X, ;o, h'. B.) 
A forged document docs not prev ent a party to .a suit from claiming an adjudication 
on thcr evidence of such portion as his claim as is true. — (Rani Swarnam.ayi v. 
Maharaja Sutcesh Chunder, 2 \V. R., P. C., 13.) The fact of a raiyat’s having 
relied upon a mokurari tenure cannot prevent his falling b.ack on the presumption 
arising under this section. - (Chamarni v. Ainulla Sirdar, 9 W. R., 45 ) 

This section makes no exception in favour of khamar kind.- (Ram Coomar v, 

Misceiianco'Ci Raghoonatha, I W. R., 356.) The presumption does not 

on ..rtsnmption j,., ^ bought by a raiyat to have his jumma declared 

mokurari,— (Dukina Mohan v. Karccmalla, 12 W. R., 243.) ; so in tlie case of Ishan 
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Chunder v, Bhyrab Chunder, 21 W. R., 25, Kemp, J., observed: “ We think the 
Subordinate Judge was wrong in raising the presumption under section 4. The 
suit is a declaratory .suit, and such a suit is not provided for either by Act X of 
1859 or Act VIII of 1869 (B. C.). It is a declaratory suit brought by the raiyat 
in the Civil Court to establish his title. The plaintiff therefore must prove his case 
by written contract such as a pottah or by satisfactory evidence, that his tenure was 
in existence at the time of the Permanent Settlement, and he has paid a uniform 
rate of rent ever since.’* 

In rebutting the persumption arising from a twenty years’ holding, the landlord 
, , must show either that the rent has been chanecd, or that the 

A bre.A.k in the holding • . o ^ 

rebuts the presumption. rent Nvas fixed Subsequent to the Permanent Settlement. A 

• « 

break or interruption in the holding w'ould be*sufficient to rebut the presumption, but if 
a raiyat holding at a particular rent was unlawfully evicted, he would not necessarily 

cease to hold at that rale. — (Luteefunnesa Bibi r. Poolin Behari, 
been uiiiawfuii> ejected. \V . R., §p., 91 .) Nor IS a tenants protection swept away 

by a revenue-sale. — (Sadtik Sirdar v, Sremati Mahamoyi, 
5 W. R., Act X, 16 ; i Ind. Jur., 77.) The break of one year in twenty is not sufficient 
to set aside the presumption that the receipts for nineteen years prove about the pay- 
ment of uniform rent.“-(3 W. R., Act X, 123.) In a suit relating to four/// m was 
in the possession of the same persons, in which it was proved that three of the jiimmas 
had been held at the same rate for tweenty years, but that the 4th having been pur- 
chased only eighteen. years previously by the said person, had not been longer in their 
own poss^cssion, it Was held that the presumplion might arise that the Jumwa itself 
hatl been held at an unchanged rent for twenty years, and that the lower Courts 
were justified in inferring that such had been the case. — ( Hadha Moyi Aghorc 
Nath, 25 W. R., 3<S4.) “ Wc think,’' observed Jackson J., in this case, “that although 

the dakJuliis in respect of that jumma wtMit back to eighteen years, being the whole 
time that has passed since the ji^mma was purchased by the defendants, the Court 
was at liberty to infer that it had continued to be held at an unchanged lenl for 
twenty years." 


It must be remembered tliat it is only tenants who can claim the benefit of the 
The presumption only presumption under this •section. Thus where several joint 

applies to rtii) cit-^ *iml len.ints i . • .* 

owners by arrangement among themselves permit one or 
their number to Irold a portion of the joint property, paying a sum to others, this 
•arragement does not convert ihc occupier into a raiyat holding land at a particular 
rate of rent. It is a temporary arrangement among the joint ewners of a particular 
time and cannot, either with or without a further holding, such as is here shown, be 
a basis for the presumption mentioned in this section. —(Raghoobun r, Bislivn Dutt, 
2 W. R., Act X. 92.) It seems, however, that when one co-sharer holds land in 
excess of his share at an agreed rent, he can be sued for such rent by the other. 
1 — (Kalee Pershad v. Shah Lutafut, 12 W. R., 418; and the same opinion is held in 
Alladin Dasi v, Srecnath Chunder, 20 W. R,, 258) ; and this section will also apply to 
lands wliich had been held under an invalid likhcraj grant, and had been resumed 
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subsequent to the Permanent Settlement.— (Beni Madhub v. Bhagbut Pal, 20 W. R., 
'466.) When, howe.'or, a raiyat sets up an adverse proprietary title to his landlord, 
which ho fails to establish, he is not entitled to the benefit of the .presumption. In the 
c.-ise of Panday Bishonath the defendant pleaded that he was a jaghirdar, but being 
un.ablc to prove his j.aghir title, he was not allowed to fall b.ack upon any right which 
he might have acquired from any lengthened occupation of the land. “ A party,” 
the Court observed, ” may have sabordinole rights awarded when they arise out 
of the principle right which he pleads. But when a party plc.ids distinctly a j.aghirdar's 
propriet.ary right against a malik’s proprietary right, a Court c-annot .award a 
subordinate right of occup.ancy, which in no way arises out of .a jaghirdar’s 
proprietary right, but out of a regukar right never pleaded by defendant, and, in 
fact, incompatible with defendants’ case.” — (Panday Bishonath r. Bhagvut Sing, 
7 W. R.j 145.) In other wortls where a defend.ant h.as held as a tresp.asser, and 
not as a raiyat, he cannot claim the benefit of the presumption whicn the law 
makes in favour of ten.ints. 

The presumption will apply to tenants of klias mchal. Tlio resumption by 
Government of a parent estate does not nullify the existing 
Tenants in khas rnehal rights of a howladar within that csialC; or tleprive him of tlic 
presumption ari.sing under this sec tion. — (Mathuara Natli 
SheotaMoni, t) W. R., 354.) The definition of ' proprietor ' now includes Government, 
and the tenant of a khas mehal is therefore in the same position as that of an ordinary 


proprietor. 

In one case it was held by the Calcutta High Court that the presumption delating to 

the fixity of rent did not apph^ to oca upanc'N -raix ats.— liansi Das 
Occnipancy-raiyat , , . . ' 

V. Jugdip, 24 Cal., 152. I'hi.s view has been overruled 

by the Full Bench, which has held that occupancy-raiyat are <‘ntitled to the benefit of the 
presumption under sub-section (2) of section 50 and that where it was proved tliat 
such raiyals had held their lands at a uniform rent for twentv > ears the Assistant 
Settlement-officer was right in recording them as ''raiyats holding at fixed rates, " — 
Dulhin Golab Koer '7». Balia Kurmi, I. I.. R,, 23 ( ah, 744. 

In any suit or other proceeding tinder this Act:-- Pmb.-ibiy the words “in 


any suit under this act * were not intended to limit the pre- 
applies to Sumption to cases undci lliis Act.— {Per Norman, J., in 

Dukhina Mohan Kurecni.ill.-i, 12 W. R., 243.) Under 
this ruling it was doubtful whether the presumption of twenty 
years could not be urged in a suit by a zemindar against a talukdar for enhancement 
of rent under Reg. VII I of 1793, s 51. This point was settled under the old law 
by the decision of Hurro Nath v. Gobind Chunder, 23 W. R., 31^2, P C their 
Lordships holding that even a dependent talukdar who, under s’. 51, Reg. VIII of 
• 793 . might otherwise be liable to enhancement was exempted by s. 15, Act X, if he 
held his tenure otherwise than under a terminable lc.ase and at a fixed unvarying rate 
from the Permanent Settlement. In a recent decision, however, it has been held that 
the presumption cannot arise except in a suit or proceeding under the Act. 
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— Rasaniay Parkait v, Sreenath Moyra, 7 C. W. N., 132. It cannot arise in a suit 
for damag^cs under the Small Cause Court Act. — Nilmani Maitra v. Mathura 
4 C. W. N., cllx. Where a suit was brought by the plaintiff for recovery of 
possession against certain persons alleged to be “ trespassers,” the defendants 
claiming to hold as tenants, the action was not a suit or proceeding under the Act 
until the defendants’ allegation was established. — Rasamay v. Sreenath, 7 C.W.N., 132. 

Sub-section (3):— 'f his sub-scction explains the effect of consolidation of several 
jummas into one and of Sub-division of owq jumma into many. 

Effect of consolifia- VVherc A number of jummas which have been held at fixed 

rates are consolidated into one holding, the fixity of rent is not 
affected by the consolidation.— (Kazee Khoda Newaz v» Nubo Kishen, 5 W.' R., Act X, 
53 ; Sukhomoni v. Gungagobinda, Sp. VV. R., Act X, 52.) ** This principle applies 

equally tg jummas which have been derived in part or in whole with the 
consent of the ‘landlord and which are subsequently consolidated into one 
jumma. The presumptions of s. 4 are not restricted to holdings, but refer 
simply to the fact that land has been held by a raiyat at a rent which has not 
been clianged for a period of twenty years, before the commencement of the suit. ” — 
(Rajkshore Hurcehur, 10 W. R., 177 ; Kashinath r. Bamasundari, n/., 429.) In 
the same way the sub-division of a holding does not necessarily destroy the continuity 
of the tenure in respect to the rate of rent. The question in such cases is whether 
*Hhe rate of rent paid for each bigha has remainerl unchanged for the period 
prescribed by law.” If it has, that rate cannot be altered. The zemindar by 
consenting to a sub-division of, addition to, or subtraction from, the total holding of 
the raiyat, dose not destroy the continuity of the tenure in respect of the rate of 
rent, and the rent paid for each bigha of land. It is undoubtedly true that 
the zemindar might refuse to con.sent to a sub-division of the tenure or to a contraction 
of the holding, and might say, “ I will hold the whole tenure responsible for the whole 
rent. ” — Hills v, llurolal, 3 W.R,, Act X, X35. Similarly the division of a raiyat's tenure 
among his heirs does not (.lestroy the continuity of the holding, and as long as the entire 
rent is paid by their joint contributions, *thc old holding will be preserved ; but the entire 
holding will be vitiatcul if one of the jont tenants make default. — (Hills v, Bisharuth, 
I W.R,, 10.) If the rent of one share is enhanced, the rent of the whole tenancy is liable 
to cnliancemcnt. — (Surat Suudari v. Anando Mohun, I.L.R., 5 Cal., 273 ; 4 C, L, R., 
448.) If it be found that 011c of the holdings constituting the tenure has been created since 
the Decennial Settlement, the tenant cannot ask for tlie benefit of the presumption 
in respect of the rent only. — (Moula Buksh v. Judunath, 21 W. R., 267.) But the 
alienation of a portion of a permanent tenure by 0!ie of several co-tcnure-holders will 
not work a forfeiture of the whole tenure. - (Dasarathi Hari Chandra t’. Ram Krishna, 
I. L. R., 9 Cal., When a tenant holding land which had paid a uniform rate, 

since the Permanent Settlement relinquished a portion of his holding, and received a 
fresh pottah irom his landlord, in which a deduction was made for the relinquished land, 
it was held that the fixity of rent for the remaining portion was not affected by the 
arrangement. The pottah was merely the confirmation of the tenancy already 
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existing — (Kencirani r, Ramkumar, 2 W. R., Act X, 17.) The sale of a portion of a 
tenure involving a distribution of rent over t\V(^ parts docs not amount to a change of 
rent within the meaning of this section. — (Soodha Mukhi v. Ramgati, 20 W. R., 419.) 
Sub-section (4) :~Tii e probable meaning of this clause is that at the time when 
the enhancement is sought, if the tenure is a terminable 

Terminable tenures. 

tenure, the presumption will not arise. 

51. If a question arises as to the amount of a tenant’s 
Presumption as to Conditions under which he holds in 

amount of rent .ind any agricultural year, he shall be presumed, 
conditions of hoidinif. the Contrary is shown, to hold at the same 

rent and under the same conditions as in the last preceding 
agricultural year. 

Holding over: — P after the expiration of a lease a landowner co'ntinucs to roceiv'c 
rent fora fresh period, he must be eonsidcred to have acqiiicsred in the tenant's 
continuing to hold upon the terms of the original lease, and cannot turn out the tenant 
or treat him as a trespasser, without g^iving him a reason.ihle notice to quit : — Ram 
Kl.elwan 1'. Musst. Soondra 7 \V. R.. 152 ; see also Ooma Loehun r. Niltyc Chnnd, 
14 W, R., 467 ; Jumaut Ali w. (diowdliiiry Chutturdharee, 16 W. R., 1S5 ; (ihaturi 
Sing V. Makuiul Lai, 1 . L. R., 7 C.'il., Jto,g C. L. R., 2 pi. Where a tenant holds 
over, after the expiration of his lease, he does so on the term of the lease, 
on the same rent and on the same stiiuil.ition as arc mentioned in the lease 
until the parties come to a fresh settlement : Kishorc Lair-. The 'Admiitisl rator- 
Gencral of Bengal, 2 C.W.N., 304, see also Srimaty Altah Bihee r. |ogul Mundal, 25 
W. H. 234; Shoo Sahoy,,. Bochun .Sing, 22 W. R. (31) 32; T.,ra rhurn 7.. Ameer 
Mundal, 22 \V. R. Qqp, 3^:5; Sl,;iik Enavalullah v. Sheikh I-iaheehaksh, W. R. 
1804, Act X p. 42, Sreeimitty Altiib 7,. joogul Maivkil, 2, W. R. evp Tliere is no 
general rule of law to the ofleet that the lease of an agricultural tenant in this country 
who holds over, imwt be taken as renewed from year to year, and if any contract is to 
be implied, it slioiild be taken to have been entered into so soon as the term of the 
lease expired rather ib.m at the Jjoginning of each year ;-~Kishoi<. Lai 7'. The 
Administrator-General of Bengal, 2*C. W. N. 303. But it has been held that when an 
agricultural tenants holds over, his Icnanry is from j-ear to year Administrator, 
general of Bengal 7'. Asraf Ali, 28 Cal., 227, (at p. 233); (see Ali M.ihomed 7-. Bhagabati, 
2 C.W.N., 525.) Where the term of a kabuliyat expired some years before the passing 
of the Bengal Tenancy Act and the tenant continued to hold over after the expiry 

of the lease, /leW that the tenant was liable to pay inlere.st at the kabuliyat rate even 

after the passing of the Bengal Tenancy Act : Ihui. But where an agricultural tenant 
continued to hold over after the expiry of the lease in 18S1, held that the landlord 
could not recover interest at the rate mentioned in the lease but was entitled to interest 
at the rate provided for in .s. 67 of the Act.-Administr.ator-Gcneral of Bengal r. 

iuSment ^ ""'’a 'r ^ B'etb JJ.), in delivering 

o served as follows » Supposing the contract was expressly renewed 
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after the passing of the Act and the stipulation as to interest was embodied in a new 
lease, the tenant would not be bound by it and the stipulation would not be enforce- 
able under the law. k would be anomalous to hold that what cannot be done by a 
lease may be done by allowing the tenant simply to hold over. See also Alim 
Satis, 24 Cal., 37. 

When a tenant holds over he may be ejected on the expiration of lease without 
the intervention of Court; — Chowdhry Izharool v. Bhoosce 
Ejectment Mahton, 25 W. R., 201. For the ejectment of a non- 

occupancy raiyat upon the expiration of the term *of 
his lease there must be a notice to quit, and not only a notice to quit, but a notice 
served on the raiyat not less than six months before the expiration of the term . — 
Goburdhone v, Karuna, I. I.. R., 25 Cal., 77. A tenant holding over after 
an expired lease would generally be considered as lawfully in possession, and 
as having an fnterest in the land, and where such a tenant who holds over 
is dispossessed he has a right to be restored to possession and has the same 
right if, having been ejected during his lease, his lca^c expires pending a suit to 
recover possession : — Shaikh Arub v, Ashruf : 24 W. R., 335. 

Agricultural year:— See section 3 (n) p. 33 avte. 

Esit© of Rout • — '1 his section provides that a 'tenant shall be presumed, until 
the contrary is shown, to hold it the same rent and under the 
Onu9. same condition, as in the last prcceeding agricultural year. 

In a tuit to recover arrears of rent from the defendants who, 
as ticcadars of the plaIntiiV.s share in a certain mouzah, had been in possession from 
1262 to 12S1 w'itliout having paid rent, the plaintiff who claimed a bhaoli rent at 
the rate 9 annas of llie crop, proved that in the inou/ah in quer>lion the raiyats paid rent 
at that rate, llehi that under the particular circum.stanccs the onus was on the defend- 

m 

ants who alleged that the proper rate was 8 annas to prove their allegation. — 
(Lochan -y, Anup, 8 C. F. R., 42{).) The mere fact that a tenant some time ago gave 

a kabuliyat for :i limited period at a particular rate of rent is 
Burden of proof, not sulhcicnt in itself to throw upon the defendant theentire 

burden of proving what the present rent is, without any 
evidence on the part of the landlord that the rent specified in the kabuliyat had ever 
been realised from him: — Mukund r. Arpan, 2 C. W. N., 47. • 

Until the Contrary is Shewn : — The existence of a decree for enhanced 
rent, even if thd landlord accepted the old rent for some years after the passing of the 
decree rebuts the presumption. — (Lander z*. Binodc Lai, 6 W.R., Act X, 37.) A decree 
for enhancement having been obtained the zeminder agreed that the tenant should 
be allowed to hold a lease at a less rent for a certain number of years on certain 
conditions. After the expiration of the period fixed by the lease, he sued to 
recover rent at the rate declared payable by the enhancement decree. //eW, that the 
effect of the argument was to suspend the decree, and in the absence of a provision in 
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the lease for revival oi the decree on the expiration of the term limited, the plaintiff 
must have recourse to the procedure laid down by the enhancement provisions of 
Act VIII B. C. of 1869, if the seek to recover a hig^her rent th^fn that paid under the 
lease — (Nobin Chandra -z/. Gour Chandra, L L. R., 6 Cal., 759 ! ^ *6i). 

So in Burhunnadi v, Mohan Chandra, 8 C. L. R., 508, the defendant being, under a 
settlement originally obtained from the Government, bound to pay a particular rent to 
the plaintiff who had subsequently to that settlement obtained an ijara from the plaintiff 
in 1879, sued to enhance that rent and obtained a decree upon whicl^ a compromise 
was made, the defendant agreeing to pay a higher rent for the years 1281 and 1282. 
The defendant having paid no rent for 1283 and 1284, the plaintiff sued for the 
arrears at the higher rent. Ileldf that no proper proceedings for enhancement having 
been taken, or fresh contract with the defendant entered into, the special arrangement 
came to an end at the expiration of 1282. and the originfil arrangemei\t revived, and 
therefore the plaintiff was not entitled to demand more than the original rent payable. 
A decision in a previous rent suit as to the amount of rent annually payable W'as 
held not to operate as resjudicaia in a suit for the rent of subsequent ytvars, although 
it was held that it gave rise to a presumption under this section that the rents 
for subsequent years remained the same. — Beni Pershad v. Raj Kumar, 6 C. W. N., 

580^ 

Li!)[litaitOIl • — Under art. 139, Sch. II., of the [.imitation Act time begins to 
run against ^landlord when the period of a fixed lease expires, when tliere is no evidence 
from which a fresh tenancy can be inferred, and not at some indeterminate date after 
that period (Kantheppa v. Sheshappa, I. L. R., 22 Bom., 89"). 


Alteration of rent on alteration of area. 
52. (i) Every tenant shall — 


(<z) be liable* to pay additional rent for all land proved by 
measurement to be in excess of the area 
for which rent has licen previously paid 
by hjm, unless it is proved that the tenure 
or holding of land which having pre- 
viously belonged to the tenure or holding was lost 
by diluvion' or otherwise without any reduction of 
the rent being made ; and 


Alteration of rent 
in respect ot altera- 
tion in area. 


{b) be entitled to a reduction of rent in respect of any 
deficiency proved by measurement to exist in the 
area of his tenure or holding as compared with the 
area for which rent has been paid by him, unless it 
is proved that the deficiency is due to the loss of 
land which was added to the area of the tenure 
or holding by alluvion or otherwise, and that an 
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addition has not been made to the rent in respect of 
the addition to the area. 

(2) In determining the area for which rent has been pre- 
viously paid, the Court shall, if so required by any party to the 
suit, have regard to — 

{a) the origin and conditions of the tenancy, for instance, 
whether the rent was a consolidated rent for the entire 
tenure or holding ;* 

{b) Whether the tenant has been allowed to hold ad- 
ditional land, in consideration of an addition to his 
total rent or otherwise, with the knowledge and 
consent of the landlord ; 

(c) the length of time during which the tenancy has lasted 
without dispute as to rent or area ; and 

{(i) the length of the measure used or in local use at the 
at the time of the origin of the tenancy, as compared 
with that used or in local use at the time of the 
institution of the suit. 

(3) in determining the amount to be added to the rent, 
the Court shall have regard to the rates payable by tenants of 
the same class for lands of a similar description and with a 
similar advantage in the vicinity, and, in the case of a tenure- 
holder, to the profits to which he is entitled in respect of the 
rent of his tenure ; and shall not in any case fix any rent wl^ich, 
under the circumstances of the case, is unfair or inequitable. 

(4) The amount abated from the rent shall bear the same 
proportion to the rent previously payable as the diminution of 
the total yearly value of the tenure' or holding bears to the 
previous total yearly value thereof, or, in default of satisfactory 
proof of the yearly value of the land lost, shall bear to. the rent 
previously payable the same proportion as the diminution of 
area bears to the previous area of the tenure or holding. 

(5) When in a suit under this section the landlord or 
tenant is unable to indicate any particular land as held in excess, 
the rent to be added on account of the excess area may be 
calculated at the average r^te of rent paid on all the lands of 
the holding exclusive of such excess areai” (Act III of 
1898, s. 6.) 
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Extended to Orissa (Not. Oct. 17th, 1896.) 

Application of tho Section : — Where the terms of the poHah were that thewhole 
of the lands being brought under culliv.ation, ihc landlords wf>uld be at liberty to 


measure the lands of the ganfi, and if the land be found in greater quantity than 150 
bighas, the tenant would pay rent at the rate of 10 ans. per bigha, .and the lands being 
found greater than the said quantitj', the plainlilf, one of the co-.sh,arer Landlords, 
brought a suit for rent at that rate for tlie whole area claiming his own share, making 
the other co-.sh.arer landlords ,as defendants, lu’ld that the suit was maintainable at 
the instance of the plaintiff alone aiul tliat it ivas not a suit to alter the rent under the 
provisions of this section - Dintarini v, L. P. L). Bro^ughton, 3 C, W. N., 225. A suit 

for arrears of rent under the terms of a kabuliyat at the 
original rate specified in the kabuliyat in respect <jf the kind 
demised, part of which left unasscssed at the time by reason 
of its not being then culturable is not a suit.for enfiancement 
in the ordinary sen-e of the term, nor even is it a suit for additional rent for land found 
in possession of the tenant in excess of what he was paying rent for, and W'lierc 
a CO- ".barer landlord is in separate rccci[)t of his share oi tlie rent there can be no 
bar to his maintaining a sinl for roenwrv of arr(‘ars of his share of the rent : — Ram 
» Clumdcr (uridluir, iq Cab 755. It was held in the 

protected from on- r o- 1 1 t 1 t 

liAnccmintundcrb. 4of CMSC of Kicharcl I )e Lourcy r. Meghnath, 15 \V. R., 157, that 
A-tKoii8yj tenure protected from enhancement under the 

pro\isions of sec. 4 of Act X of 1859 could not be increased on the ground of 
excess land. • 


Suit upon k.obuliyat for 
rent of land a part ot whu h 
was unas^essetl at the d,itc 
ot kabuliyat. 


In a case where the tenants took possession of certain lands by gradual encroachment, 
and some of the landlords brought a suit for recovery of their 

Encroachment regarded 1 r 1 i 1 1 1 r 

as a new holding. slho'c OI the encroacued hmds or hjr asacssmeni of rent 

and made their co-sharers parties : held — that the plaintiff 
not Imving treated the defendants as t respassers from tlic beginning the defendants 
must be treated as tcna i^s of those lands apart from their tenancy in respect of the 
holding ; that it is altogether a new hoUling and the rent that would be asscs-^sed upon 
that would be a new rent in respect of the nev/ holding and a suit for the a-sessrnent 
of rent is not an act that is authorised by sec. 188 of the Bengal Tenancy Act, and 
sec. 52 d( 5 fcs not apply.'’ But where a co-sharer landlord claimed for khas possession 
with an alternative claim for rent, not nTcrely of the additional 
Exception. land found in possession of the tenants over and above the 

land of their own holding but in respect of the entire quantity 
of land found in possession of tlie tenants including the I,*. ids of their own holding ; 
held that sec. 52 of the Bengal Tenancy Act applied. — 4 C. W. N., 508. 

A kabuliyat executed before the passing of the Bengal Tenancy Act by 

Kabuliyat before the pn«;«5- ^Icfcndant No. I, thc holder of a danywurasi pottah, in 
mg of the Bengal Tenancy favour of his immediate landlord, a mokuraridar, provided 
i|hat thc former should have his name entered in the zemindar's 
sheyista in place of the mokuraridays and pay rent direct to thc zemindar, and 
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also, in case the area of the tenure should exceed certain bighas, that he should pay 
rent on each excess bigha at the rates of *12 annas and 2 annas to the zemindar and 
the mokiiyaridar respectively. The agreement was ratified by the zemindar. On the 
zemindar suing defendant No. i for measurement of the tenure and enhancement 
of rent, it was objected that under the kabuliyat only the mokuraridar was entitled 
to sue for such measurement : held — That though they were both landlords of de- 
fendant No. 1, they were not joint landlords within the meaning of sec. 188 that even 
if they were joint landlords, by their subsequent conduct, in collecting rent and suing 
separately, they had ceased to be so ; that, further, as the kabuliyat upon which the 
suit is based, was executed prior to the passing of the Bengal Tenancy Act, the suit 
was not under sec. 52, Bengal Tenancy Act, and so would not be barred by the provi- 
sions of sec. 188, Bengal Tenancy Act: — Matungini Dassi v. Ram Das Mullick 
7 C. W. N., 93. 

Notice : — No notice of enhancement is necessary under this Act. See s. 30, 
pp, 155-6, aitte. Under all the old law, no suit for enhancement on account 
of accretion would lie unless a proper notice of enhancement was previously giv^cn,-— 
(Brojendra Kumar -z/. Upendra Narain, I. L. R., 8 Cal., 706; Rarnnidhi v, P^irbati 
Dasi, I. L. R., 5 Cal., 823; Huro Sundari v, Gopee Sundari, 10 C. L. R., 539; 
Shurosvati Dasi v, Parbati Dasi, 6 C. L. B., 362 ; 10 \V. R., F. B., 33 ; Dwarkanath 
V, Baburam, I. L, R., 9 Cal., 72.) 

TonSint ; — The word ‘ tenant ' includes tenure-holders, raiyats of three classes, and 

under-raiyats, sec s. 4. So that even a ra^yat at a fixed rate 

This provision is not res* is subject to this section, and his rent may be enhanced by 
tru tecl Minplv to occupancy, . . , 

rai>ati> but to all tenants. ’ re-mcasurcment of his area for surplus land in posses.sion. 

'I'he principle upon which this section has been enacted is that 
and additional rent for excess land in possession of the tenant is no fenhancement. Hence 
this provision has been removed from the enhancement section and enacted as a separate 
rule. The term “ tenant ” in this section does not include the case of a mere co-sharer 
tenant who has only a fractional share in the tenure ; it means tne tenant of the tenure, 
not one of many tenants. In a suit for arrears of rent some of several joint 
landlords against one of several joint tenants wh^ had for many years paid rents to 
the plainlills in respect of the plaintiffs^ 3 ans. 3 pies share. Idmas held that the defend- 
ant was not entitled to claim abatement under sub-section (1), cf, (b), but that his 
proper remedy was by ^uit making all the co-sharer landlords and tenants parties.— 
Bhupendra v. Roman, 4 C. W. N., 107 ; I. L. R., 27 Cal., 417. When a tenure or 
holding is sold, the auction-purchaser has the right to claim any abatement which may 
have allowed to his predecessor. — Kali Prosunno r. Dhanunjai, I.L.R., ii Cal., 625. 

Fractional Co-sharer; — S. iSS requires that where two or more persons are joint 
proprietors they mitst all join in bringing a suit additional rent for additional area 
Gopal Chunder v, Umesh Narain, 17 Cal., 695. But when the lands for which rent 
is claimed form no part of the original holding, and are outside its boundaries, section 
188 does not bar a suit by a fractional co-sharer, because the right to claim rent is 
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inseparable from the landlord’s position, and is not a thing merely authorised by this 
Act: — Khandkar Abdul Hamid v. Mohini Kant Saha [1900], i C. W. N., 508. 
See also Gobind Chandra Pal v, Hamidulla Bhinan [ 1903J, 7 C. W. N., 670 
noted under section 188, post. 

Sub-section 1 fa) : Excess lands liable to measurement :— To entitle a plaintiff 

to a decree for increased rent on the ground of an alteration in the area of the defend- 

« 

ant’s holding, the plaintiff must show that the defendant is holding land in excess of 
what he is paying rent for, and, in order to do that, he must show for what quantity 
of land the defendant is paying rent : — Surjo Kant Acharji r. Baneswar Shaha, 

24 Cal., 251. A decree for additional rent on ac^iount of additional land cannot 
stand merely on tha ground that the defendant’s land as now measured by a parti- 
cular standard is larger in area than the defendant admits. It must be sliown that 
the defendant is in possession of more land than he has been previously paying rent 
for, or that the rent which he has been paying was not payable foF the whole of the 
land which is in liis possession, or that the pole with which the defendant’s land has 
now been measured was the pole with which it was measured in the first instant : — Alif 
Khan v, llaghu Nath Prasad, i C. \V. N., 310. It has, also, been held that the 
prcvi.sii)ns of section 52^arc applicable to settlement proceedings under Chap. X of this 
Act, and that the mere fact, that on a measurement made by a zemindar under the 
authority of Government given under Chapter X of this 
i /lAptcr X: Kxcc 35 area Act, it is found that the tenants generally are in pos- 
session of lands in excess of the areas entered in his 
/emiiulari papers and their rent-receipts would not necessarily prex’c that he is 
entitled to additional rent for the cxces.s areas : — Goiiri Patra v. Holy I, L, R., 20 Cal., 
579. In the c.ise of Sheoratan Koer v, Sobh Ciond, Rule 206 of loth Sept., 1893, 
(unreported) circulated with Board of Revenue’s C. O. No. i of March, 189O, it was 
])oiiUed out that when in settlement proceedings the tenants admitted the lancHord’s 
claim to additional rent for excess lands, each of the tenants should be asked by the 
ScUlemcnt Officer what he understood and admitted to be the reprcsenatlon of the 
area of his previous holding, and that, then, the Settlement Officer would be in a 
position to determine whether on the new measurement such tenant was liable to 
additional rent on excess lands. •The expression “the area for which rent has 
been previously pajd" Tn this section, sub-sec. i, cl. (a) means the area with 

reference to which Uic rent previously paid had been assessed or adjusted; a landlord 
cannot therefore successfully claim additional rent in ' rcs{»ct of an excess of area 
when he fails to shew what the area of the tenure was when first created, and that 
the rent originally fixed did not cover and was not intended to cover such e.xccss 
area : — Rajendra Lai v, Chunder Bhusan, 6 C. W. N., 318. 

It very frequently happens that a lease which conveys a certain number of bighas 

with certain defined boundaries, contains in reality a trreater 
Leases With defined • r 1 1 1 • « V 

boundaneh. quantity of land than is specified ; and the question whether 

excess land is liable to assessment furnishes a constant 
cause of litigation. Ii seems, however, to be tolerably settled by a number c>f recent 
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decisions that, where the boundaries are given, the lease covers all the land included 
within those boundaries, whether in excess of the quantity specified or not. In such*^ 

cases the lease is not to be construed as a lease of so many 

Inrhuk* all land within , . . , , , , ^ , 

tho^e boundaries. bighas and no more, but as a lease of certains lands, the 

number of bighas being added more by way of description 
than of limitation. — (See Janaki Bulluv v* Nobinchandra, 2 W. R., Act X, 33 ; 2 
Board’s Rep., 365; Modie Hudden v. Sandcs, 12 W. R., 439; Abdool Mena v. 
Ba^-ada Kant, 15 W. R., 394; Shib Chunder v, Brojo Nath 14 W. R., 301 ; Pahalwan 

V, Mohesur, 16 W. R., P. C., 5; Farquesson v. The Government of Bengal, 16 

W. R., P. C., 29; Indra Bhusan v. Goluk, 12 W. R., 350. In Pahalwan 

Sing V. Maharaja Maheswar Baksh Sing Bahadur, 9 B.L.R., 169, the 16 W.R., P.C. 5 ; 
Judicial Committee observed : “ The plaintiff is to recovei it according to the 

boundaries given in the plaint. It is true, it goes on to specify the quantities, 

but it turns out that those quantities are not strictly accurate. Then the question 

is, wliich is he to recov^er, the quantities or according to the boundaries given 
in the plaint? Their Lordships think that it must be interpreted as if it were a con- 
veyance of land stating the boundaries, and then saying that it contains so many 
acres ; of course, the real conveyance would be of the land within the boundaries, 
and it would be a mere false description that there was some slight mistake in the 
quantities. Their l.ordships think that that principle ought to be applied to the 
case because they find it among the rules that prevail in the Courts in India.” So 
in another case where the land leased consisted of several old hoklings, 
some of which had been abandoned by the former occupiers, [and one of 
wliich had previously been in the occupation of the defendant and the description 
of the quantity in the kabuliyat purported to be taken from other old measure- 
ment papers, and it was probable that the land itself, the subject of the lease, must 
have been known to the defendant, the Court remarked: Lhider these circum- 


stances, we think, it would be no defence to tfys suit for rent even if the defendant 
could succeed in establishing that the quantity of land is in fact not so great as the 
quantity mentioned in the kabuliyat. The defendant, probably knowing the land 
for which he was in treaty, there is no reason to suppose that he was misled, or that 
he has not substantially tliat land, and he cannot now evade the payment of the rent 
contracted by availing himself of the error or misdescription (if it exists) of the actual 
quantity g’.ven in the kabuliyat.” — ( Tripp* v. Kali Das, Sp. W. R., Act X, 122; 
sec I. L. R., 20 Cal., 379.) 

Where, however, a lease merely conveyed so many bighas of land without 


But where boundaries 
are ntjt specified, the raiyat 
must pay for all excess 
land he holds. 


Specification of boundaries, the tenant would, under ordinary 
circumstances, be bound# to pay rent for any excess land he 
might liold — (Bipradas Dcy v. Musst, Sakermani Dasi 


W. R., Act X, 1864, 38 : 2 Board’s Rep., 57.) 


It has been held that when a raiyat holds in excess of the area pleased to him 


he is liable to enhancement — (Raj Mohan v, Issur Chunder, 
croachment 8 W. B., Act X, 19; 3 W. R., 14;' David v. Ramdhun, 6 
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W. R., Act X, Q7 ; Shama Jha v. Doorga Roy, 7 W. R., 122; Golam Ali 
B.iboo Gopal f.al Thakur, 9 VV. R., 65; Goopcenath v. Ram Tukee, 9 
W. R., 476). In .s)nj chcisioas under the old law a raiyat who held land 
in excess of the quantity included in his mokurari pottah was treated as 
a trespasser, and it was held that he could not be sued for enhance- 
ment in respet of it — (Roshun Bibi v. Bissonath, 6 \V. R., Act X, 57 ) J fbe 
case of Prankishen, Monomohini, I7 W. R., 33, Couch, C.J., observed: “We 
think that the judgment of the Privy Council which has been followed by the late 

Chief Justice (Sir Barnes Peacock) in the case reported* in 
Encroachment by the , -i i • i i 

raiyat for the beneJit of 6 Weekly Reporter Act X, g 57 » IS to be reconciled with the 

provisions of section 17, Act X, of iSSQ, clause (6), by 
conskleriiig that the clause is applicable to cases where the laitd was undoubtedly includ- 
ed in the original tenure, but upon a fresh measurement it has has been found 
thrit there was some mistake in the former measurement, and that a, greater amount 
of rent ought to bo paid in respect not of any fresh land, but in respect of land which was 
included in the original tenure. ^ ^ * The Judicial Committee of the Privy 

Council say in Rajah Sutta Surim 7;, Mohesh Chunder and Tarini Churn, (12 Moore’s 
Indian Appeals, P- ; n W, R., P. C., p. n) 'a suit for enhancement implies 
such a privity of title or tenure existing between the parties that a claim for some 
rent is legally inferable from it, and there is here proof that that «relalion is denied 
to nave existed in respect of these two parcels of land. As to the latter portion, where 
the rc.spondcnt s title is denied, and the claim of anotlicr ;'cmindar set up, the 
proper remedy seems to be by a suit in the nature of an ejectment.’ -Hereto it was 
denied that in respect of this land, the relation had existed. ^ ^ jjir parnes 

Peacock says, in the case in 6 Weekly Reporter Act X, p. 157, that “if the party 
has not been paying anything for the excess, he may be a trespasser as to the excess, 
but he is not a tenant liable to assessment. This case before Sir Btirncs Peacock is 
more strictly applicable to the present case than the judgment in the Privy Council.” — 
See also Binode Bihari v. Masseyk, 15 W. R., 483. In other decisions it has been, 
held that when a tenant holds xccss lands for which no rent has hitherto been paid 
the zeminder may treat him eitiicr as a tespasscr or as a tenant— (David v. Ramdhun, 
6W. R. Act X, 97; Rajmohun *v. Gooro Churn, 6 W. R., Act X, 106; Seik 
Ahmed Hosscin i’. Muss',. Bandcc, 15 W. R., 91; Binode Beharce 1;. Masseyk, 
15 W. R., ^493). In the latest of the decisions on this point, e. g., Gooroo Das v. 
issur Chunder, 22 W. R., 246, Mr Justice Markby distinguished the cases reported 
in the 6th Weekly Reporter, p. 57, and 17th Weekly Reporter, p. 33, and observed: 
“ We think the true presumption as to encroachments made by a tenant during his 
tenancy upon the adjoining lands of J^is landlord is that the lands so encroached upon are ' 
added to the tenure, and from part thereof for the benefit of the tenant so.Iong as the 
original holding continues, and afterwards for the benefit of his landlord, unless 
It clearly appeared by some act done at the time that the tenant made the encroachment 
for his own benefit. This is the clear rule of English law which is supported by reason 
and principle. In India, where there is a great deal of waste land, and where 
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quantities and boundaries are very often ill -defined, there are very strong reasons for 
the application of such a rule. And the principle upon which the rule is founded is 
one of general application, namely that if an act is capable of being treated as either 
rightful or wrongful, it shall be treated as rightful. Now in the case put the act of the 
tenant in talcing possession of more land that was let to him, though it possibly may 
have been a trespass and wrongful, may in most cases equally well have been 
done with the assent, express or implied, of the landlord, and so have been rightful, 
and in the absence of any proof to the contrary it is treated as the latter. We know of 
no case in which the principle has been expressly recognized by judicial decision 
in India, but it is in accordance tvith the principle laid down by section 4 of Regula- 
tion XI of 1825 as the increase of land by alluvion. In practice also encroachments 
made by the tenant are not considered as held by him absolutely for his own benefit 
against his landlord. If it were so, the tenant would in twelve years necessarily gain 
an absolute title*under the statute of limitations; but we do not know of any case in 
which a title has been thus established." This decision has been followed in 
Nudyar Chand -z;. Mian Jan, I. I.. R.jr 10 Cal., 820. The Judges remarked: “This 
case, therefore, directly raises the question, what the law of this country is with 
regard to encroachments made by a tenant upon his landlord's property. There is 
no doubt whatever, that by the luiglish law an encroachment made by a tenant upon 
land adjoiniiig to, or even in the neighbourhood of his holding, is presumed, in the 
absence of strong evidence to the contrary, to be made for the benefit of thl^ land- 
lord, And this rule applies to all land so encroached upon, whether the landlord has 
any interest in it or not. If a tenant during his tenancy encroaches upon the land 
of a third person and holds it with his own tenure until the expiration of the tenancy, 
he is considered to have made the encroaclunent, not for his own benefit but for that 
of his landlord ; and if he has acquired a title against a third person by an adverse 
possession he has acquired it for his landlord and not for himself. This doctrine 
appears to have been adopted here in the case of Guru Das Roy v. Iswar Chandra 
Bose, as well as in other cases. It is true that by the English law if it could be 
distinctly proved that the tenant made the encroachment adversely to his landlord, an 
adverse po'.session for 12 years might then give the tenant a title by limitation ; and 
probably that would be so in this country. But that was clearly not the case in this in- 
stance because the plaintiff himself in his plaint claims the land in question as 
part of his taluk (under defendant No. 2) * ♦ ^ It would indeed seem strange 
if, as a matter of law, a tenant were allowed, without his landlord's permis- 
sion, to appropriate any land which adjoins his own tenure, and then, when this 
landlord complained of the trespass and required him to give the land up, he w’ere 
allowed to take advantage of his own wrong, and insist upon retaining possession of 
it, until the expiration of his tenure. In this particular case, however, it was 
no part of the plaintiff’s case that the zemindar, either expressly or impliedly, had 
consented to the encroachment. His case, in the first instance, was that the land in 
question formed part of his original taluk. That has been negatived by both the 
Courts. He then contended that he had held it adversely to his landlord ; but that, 

• 30 
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for the reasons already given we have found to be untenable.” See also Earl of 
Lisburnc v, Davies, L. R., i C. P., 259; Whitmore v, Humphris, L. R., 7 C. P., 
Kingsmith v. Milliard, ii Ex. 313; Andrews r. Dalles, 2 E. 8c B., 349 ; Andrew 
Francis, 2 Hay’s Reports, 560; Esubai v. Damodur, I. 1 .. K., 16 Bom., 556. In the 
case of Prahlad Teor v. Kcdar Nath, 1 . L.R., 25 Cal., 302, it was observed that when 
a tenant encroaches upon the land of his landlord, though the landlord may if he 
chooses, treat him as a tenant in respect of the land encroached upon, the tenant has 
no right to compel the landlord against his will to accept him as a tenant in respect of 
that land." But it does not follow that because the landlord has this option he can 
treat the tenant as a trespasser at any time after having exercised his option in treating 
him as a tenant for some time. — (Abdul Hamid v, Mohini Kant Saha, 4 C. \\ . N., 


508), 

Where land accretes to an under-tenure, the right of occupancy in the land passes 
to the owner of the under- tenure, and not to the zemindar. 
and^ho*U?my^^ The general law upon the subject is contained in clause I, 

section 4, Regulation ^XI, JB25, which is as follows : ** When 
land may be gained by gradual accession, whether from the recess of a river or of the 
sea, it shall be considered as an increment to the tenure the person to whose land or 
estate it is thus annexed, whether sucli land be hedd immediately from Government by 
a zemindar, or as a subordinate tenure by any description of under-tenant whatever; 
providecl that the increment of land thus obtained shall not entitle the person in 
possession of tlic estate or tenure to which the land may be annexed, to a right of 


property or permanent interest therein beyond tliat possessed by him in the estate or 
tenure to which the land may be annexed ; and shall not in an}' case be understood to 
exempt the holder of it from the payment to (rovernment of any assessment for the 


public revenue to which it may be liable under the provisions of Regulation H, 
1819, or of any other Regulation in force. Nor, if annexed to a subordinate tenure 
held under a superior landholder, shall the under-tenant, whether a khudkasht raiyat 
holding a mourasi istemrari tenure at a fixed rale of rent per bigha, or any other 
description of under-tenant, 1: Me by this cn^^age/n>n?ts or established usatre, to an 
increase of rent for the land annexed to his tenure by alluvion, be considered exempt 
from the payment of any increase of rent to which he may be jointly liable. " The 
accretion will then belong to the holder of the jote to wliose tenure it has become 
attached --(juggut Chunder Panioty, 6 W. R., Act X, 48 ; Atlimoolla Sheik 
Saheboollah, 15 W. R., 149). And the joledar is entitled to hold the accretion on the 
same principle and under the same legal conditions as he holds the parent estate— 
(Gobindamani^;. DinaBandhu, 15 W. R,,87; Golam Ali 2/. Kali Krishan, 8 C. L. R., 
per Field, J.) The words justly liable" in section 4, cl. (i) of Regulation 
XI of 1825 indicate an intention on the part of the Legislature that the rent payable 
for an alluvia! increment shall be settled with reference to the circumstances of 
each particular case, regard being had to the agreement between the parties 
m respect of the original tenure, where there is such an agreement, and 
where there is no such agreement, to any usage proved to be applicable 
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to ‘such tenure. When, therefore, a zemlndifc’ desires to assess the accretion, 
he must show that he is entitled to do so either by law, custom or special agree- 
ment, and accreted la;ids, when liable to enhancement at the ordinary neighbour- 
ing rates, are entitled to a deduction of ten per cent, for collection charges 
and 10 per cent, for talukdari profits. — (Juggut Chunder v, Panioty, 6 W. R., Act 
X, 48; Baboo Gopal Lai v, Kumar Ali, 6 W. It., Act X, 85 ; Juggut Chunder r, 
Panioty, 8 W. U., 427 ; (in review), 9 W. R., 379) And even a tenant-at-will is 
entitled to occupy an accretion so long as he retains possession of his original holding.— 
(Bhagbut Prosad Durga Bijai, 8 B.L.R., 73 ; 16 W.R., 95.) It will be observed that 
cl, I, s. 4, of the Reg. XI of 1825, refers only to under-tenants intermediate between the 
zemindar and the raiyat, and khudkasht or other raiyats who possess some permanent 
interest in tlie land, and not to tenant from year to year. — (Zaheeruddin v. Campbell, 
4 VV. R., 57 .) 'r he p<xrty to whose lands new formations gradually accrete is entitled 
to them, fhough he may not have lost any lands, and though the accretion may have 
been caused by the washing away of the lands of another person. — (Adoomeah v, 
Shiboo Sundari, 2 W. R., 295.) As long* as any portion of the estate is in existence 
the zemindar is entitled to claim the' hind accreting to it as forming by law part of 
that estate. — (Bhoobun Mohan v* Watson & Co., Sp. W. R., 64.) A zemindar cannof 
claim lands as an accretion to his estate, when such lands are cap^lble of being iden- 
tified as a re-formation of land belonging to another owner upon their original site,— 
(Lopoz -z;, Madan Mahan, 14 W. R., P. C., ii ; Hurshahai Sing r. Syud Lootfali 
23 W. R., P. C., 8; Ramnath v. Chundernarain, i Hay, 284; Musst. Imlrn Bandi 
v, Wajid Ali, *7 W, R., P. C., 67; Nugendrachundcr v* Bipin Behari, 23 W. R., 
no ) Where land has been added to the jotc of a tenant b}^ gradual accretion, the 
landlord is entitled to an increased rent on account of such accretions, on the con- 
ditions laid d(nvn in Keg. XI of 1825, s. 4, cl. i. — (Shoroshutti Dassce r. Parbutty 
Dassec, 6 C. L. R., 362 ; see also (jopi Mahun v. Hill, 5 C. L. R., 33.) A suit for 
enhanced rent will lie for increase of the area of a jote after accretion .— (Hara 
Sundari v, Gopi Sundari, lo C. L. R., 559; Brojendra Kumar r. Upendra Narain 
1 . L. R., 8 Cal., 706 ; Run Nidi ?*. Parbati Dasi, 1 . L. R., 5 Cal., 823.) Where the 
plaintifl held a jotc under the defendants and their co-sharcrs, and a partition of the 
of the estate was effected in 1877, and to the defijndant was allotted only 15 cottahs 
out of the plaintiff’s jote, the defendants notwithstanding recovered by decree in May 
1881 rent fora larger quantity than what the plalntilf held under him; and the 
plaintiff therefore sued for reduction or rather for apportionment of the rent due to 
the defendant in September i88i ; //cWthat the suit was not barred by reason of its 
having been brought beyond a year from the date of partition, and that the proper 
' period for bringing such a suit was six years. — (Durga Prosad v, Ghosita 
Goria, I. L. R., ii Cal , 284.) The accretion should be assessed at the same 
rate as the parent tenure. — (Gjlam Ali v. Kali Krishna, I. L. R., 7 Cal., 479 : 
8 C. L. R., 517); in this case it was not laid down that there 

should be an inflexible rule applicable to all cases, but having regard to the 
particular circum stances of tint case, (i. e. Golaui Ali v* Kali .Krishna) it 
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was thought that the accreted lan<^ should bear the same rent as was payable in 
respect of the land included in the original tenure. — (Chooramonee v, Howrah Mills 
Company, I.L.R., 1 1 Cal., 6g6.) Where a mokurari is granted at t^e full letting value of 
the land comprised in it, it would be unjust to assess the newly-added land at the rate 
of the original mokurari, if the accreted lands be of inferior quality ; on the other hand 
if the accreted lands be of superior quality, or if in fixing the mokurari rent a lower 
standard than the full letting value was adopted in consideration of any bonus paid, 
it would be unjust to the landlord to fix the rent of the accretion at the rate 
of rent fixed in respect of the original tenure. — Ibid» But in the absence of 
any special circumstance the rate of rent to be assessed upon the accretion should 
be in proportion to that paid for the parent tenure. — Ibid. An increment is to be 
regarded as a part of the parent tenure and the landlord cannot treat the increment 
as a separate tenure altogether, and treating it as a part and parcel of the 
parent tenure he can claim such relief as under the law he is entitled to obtain as 
against the tenure-holder.- -Assanulla Mohini Mohan, I. L. R., 26 Cal., 739 (744). 

If there has been a dihivion, and the tenant w'as paying on for llie portion washed 
away, the re-formation of that portion will not make him 

• Reformed Bite i- ^ . 1 

subject to enhancement. If, however, after the deluvion 
he has obtained a reduction of the rent, a re-formation will 
again subject him to enhancement,— (Compare Hem Nath Dutt -y. Ashgur Sirdar, 
I. h. K,, 4 Cal., 894.) 

1 her? is nothing in the Bengal Tenancy Act to debar the landlord from claim- 


ing back-rents for any additional area, if such additional area 
Back rent. (],g occupation of the tenant.— (Jiigemath v. 

Jumnan, I. I.. R,, 29 Cal., 247 ; see also /Vssanulla v. Moliini 
Mohan, I r.. R., 26 Cal., ,39.) There is no provision in s. 52 or in any other .section 
as.sto be found ins. 154 svhich prescribes the time from which a decree for en- 
hancement of rent is to operate.— 


Sub-section l(b):-Reduction of reilt.~This section should be read with 

u • u diluviated has three courses open to him : 

He may ether (t) sue under this .section for reduction of rent, or (2) h^may wait until sued 

by his landlord, plead that he is entitled to a certain reduction on account of the 
d.luv.ated land.-(Mahtab Chand r,. Chitra Kumar 16 W. R.. 207 ; Ramnarin I>ulin 

Suitor set-oif. 5 i Dindiyal v. Jhukra, 6 VV. R., X, 24.) 

f n . however, a suit for rent is brought by some* 

t T ‘T , « ■I.- plain - 

.li» nha„o ho rent, such ,onan. dcloudau, cannot claim .abatement under the 

ZilTlamll rTh- tor abatement making all- 

the joint landlords and his co-sharers in the tenancy parties —fBhuncnrlrr. M • 

Datta .. Raman Krishna Datta. I. L. R.. 27 Cat 4"; ^ 

Refund Afsuroobdee tt. Musst. Shorashi Bala, Marsh., 558); or 

1 . complain of an excessive demand of rent 

and sue for a refund of the sum which has been exacted fU him. When 



SBC. 52.]' 


BENGAL TENANCf ACT. 


237 


a raiyat had been com peUeff to paf^an excess r6nt 'for''!26y’of "Rs. 99, for 12^ of 
Rs. 199, for 1267 of Rs,^ 195, for 1368 o? Rs. 1,126, in all Rs. i,6ijK' and sued the 
xemidar to recover thc,ej^cess, i# has held thit the suit wc^^aintainable : ^ No c^ubt ” 
obserVecjjthe Courf^ when* a ^luvidlbto|l^c place, the plair^^ had a right<bf suit to- 
obt I in ^n ^alfemegt of his jUtttma, if thAaemindar h.iSl refused to grant sudi abatement^ 
But#he waS'tiot bound # sujftlor %at se. He %as not actually injuU&d until 
c#npell^ to fbjf thit named the witho# the allowance of the abatHficnt 

clal1|ted. payment havlHg extorted froih him, he had a new right 

of acfion^B^ry v. Abdool All, Sp. W. B., 64; 2 Board's Rep., 8^; Raja Nilmoni 
Sfng V, Annoda^rosad, i B. L. Jl., F. B., 97 ; 10 W.R,, F.B., 41.) A plaintiff who 
has sued for and obtained a decree for an abatement of ren^ payablg in respect of a 
Refund ^ patiii held by him, may afterwards sue%r a refund of the rent 

^ ^ paid by him before instituting the suij^for abatement, in .excess 

of the amoiint justly payable, n^withstanding that he mjght, he ha^ chosen, have 
included this claim in 4 i is suit for abatem^^ of i%nt'-(Okhoy Kumar vf Mahtap 
Chundcr, I. I.. 5 Cal., 24 Afsurooddeeri v. Musst.'^Shorashi Bala, Marh. 

(T S5^> a talukdar claimed an abatemcni^ of rent on the ground that a portion of hll taluk ^ 

had b|jj|K^ wasjjed a^ay by^ river ^ an<^ the 'Question arose 
wh^er he was entitled to a dimfnution of renton this 
account. Court heBl^hat he was sdSfentitled, tinless (fiere 

% ivas an excess 0 fl>ul(^on tl^at he shot 4 d pay^vhether the 
land was^w ashed aw ajj^r not. If a man,'' observed the Chief Justice, stipulates 
to pa^rc^, it is^clear h^ engages to pay it as a comjjensation for the usfe of the land 
rented, and in|jpp||pdently of section 18, Act X ||^ 1859* We are of opinion that, 
acco|ding to the^rdina^y ru®s of law if a tl^dar agrees to pay a cerjpin amount of 
rent, thef^ant is exempt from the payment of the whi^ rent if the whole of the land 
lb» washed away, ^^cording to English law a tenant is entitled to abatement in proportion 
to the qaaniity of land washed away, a«d he is entitled to t|^t abatemen^s^jn suit b!p|ught 
by the lahdlord arrears renU' T^is (jj^estion was furt|y|jpr di^c#ssed in a 
^^subseefuent case, in JjtfjLi^'h the tenant claimed an abatement, riiat par 

of his laii((l^ has been washed away, and that a part of it had been covewd with sand. 
*‘We think, "^bb|^rveill'^ Chief Justice, ** upefn principles of natural justice and 
equity,|(Pat, if a landldHi^ets Ins land at a certain rent, to be pSfd during the 

f iod of occupatii^n, and the Ipid is, by the act ,^^f God,^ut in such a state that 
tenant canupt enjoy, thlP^enant is jgntitlcd to an abatement. The first quSftion 
the^^s, wheth^^here^!^^ any stip^tion in the ^Uhliyat, which precluded ifc ^ 


AbaftSihiplIf^ o 

tliT 
age 


Tof rUt must 
a <lania||||te caus^ to 
thcT land demised I^thc 
aja tjf 




from*^<!lkiming anjpUmtement, if, apt of Goc^any portion of his land was washed 
(|(h^ay 7 If it is found that, acc<|gding to an express stipuIaUon in the kabuliyatthe tenant 
is not eni)|p^d to any abaten^t bj(|||eason of any part dT the land being washed away 
by the act of God, p^n the IRant is not entitled t6 abatement during the term of that 
lease. But it is said the lease is at an end ; but we think then, when a tenant holds on 
after the expiratioi^of the lease, he does soon jtfie terms of the lease, at the same rent 
and on the samc^Ripulipion as are mentioned in the lease, until the parties come to a 
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of action and the mere failure of a tenant to prove in a previous suit for rent that he 
was entitled to an abatement does not prevent him from proving the same in a subse- 
qiicnt suit brought for recovery of rent for a different period.— (Nilinadhub ?/. Brojonath 
21 C'J., 2,|.o ; Raghoonath v. Juggiit Bundhoo, I.L.R., 7 Cal., 214. But where in 
a suit for rent the issue was as to whether the rent claimed was payable in respect to the 
quantity as alleged by the landlord or a much larger quantity as alleged by the tenant 
and it was decided in favour of the landlord, held that a subsequent suit By the tenant 
for a declaration that the rent was payable for the larger area as claimed by him was 
barred by the rule of resjudicata. — Bussun Lall v, Chundee, I.L.R., 4 Cal., 686 ; see 
also Nobodurga v* Foy;^bux, I. L. R., i Cal., 202 ; <24 W . R., 403. 

SuTD-SGCtiOH (2) (b) & (c); — Payment of the full rent, year by year, more than 
30 years alter the lands are said to have been washed away, would be strong evidence 
that no such claim was in the contemplation of the parties when the contract, was origi- 
nally made.”— (Ram Chiirun Lucas, 16 W. R., 279; see also ‘ Ram Narain v. 
Poolin Bchari, 2 C. L. R., 5.) See notes under sub-s. (i). The defendant having for 
more than sixty years occupied lands in excess of the number of bighas specified in 
his pottnh, and the lands in question having always been deemed fo form part of what 
was covered by the pottah, it was held that they had been occupied and enjoyed as 
the land included in the pottah since before iheDccennial Settlement, and that the 
rent therefore could not be enhanced, — (Jannaki Ballabh Chakravarti v. Nabin Chan- 
dra Rai, 2 W. R., A.:t X, 33 ; Indra Bhushnn Deb v, Golak Chandra Chakravarti, 
12 W. R,, 350 ; Farquliarson v* Government of Bengal, 16 W, R., P. C., Sq). 

Sulhsection (2) (d). i n this, the 1 legislature seems to have overruled the decision 
of Babaff Mundul v. Shceb Kumari, 21 W.R., 404, where it was held that s. 19 refer- 
red to an alteration of area owing to a portion of the land having gone away by diluvion 
or otherwise, and not to some difference in the length of the measuring pole in use at 
different periods. — See Jugut Chunder v. Panioty, 8 W. R., 427 ; Ram Narain v, 
Poolin Behari, 2 C. L. R., 5 ; Prosunnomoyi v. Doyamoyi, 22 W. R., 275 ; Nobin 
Chandra Gour Chundra, 3 C. L. R., 161. 

Sub-section (3)* — it should be remarked that though in fixing the reduced rent 
considerations should be made ofjthe surrounding rates, yet the low rates of the 
neighbourhood is no ground for making the .reduction.— (Baban Mundul v. Sheeb 
Kumari, 21 \V. R., 404). 


Profits of the tenure-holder. Sec S. 7 and notCS ante. 

The old law laid down that the additional rent should be at a rate in proportion to that 

of ihe"'vicl;nUy" tenancy.— (Gopal Lai p. Kunar Ali, 6 W.R 

Act X, 85 ; Nistarini Dasit/ . Bonomali, 1. R., 4 Ca!., 941 ; 

Golam Ali t;. Kali Krishna, I. L. R,, 7 Cal., 479 ; Laidley ». Bisnu Charan. I. L. R., 
II Cal., 553). But this rule is not meant to be inflexible— (Churamani v. Howrah 
Mills Company I. L. R., n Cal., 696). 

Sub'SOC^OU (4). The rule prescribed in this sub-section is the same as that 
laid down in Brajanath Pal v. Hira Lai Pal, (i B. L. R., A. C., 87 ; 10 W. R., l2o). 
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Sub-section (5) — This sub-section was added by the Bengal Tenancy Amend- 
ment Act III, B. C., of 1898. In the Statement of Objects and Reasons the reasons for 
the addition were explained thus. — “ It has been held by some Special Judges, 
interpreting a decision of the High Court ^i) that when additional rent is claimed on 
the ground of excess area, the landlord must indicate the precise plots or pieces of 
land acquired by the tenant in excess of the original holding, while section 52 itself 
does not provide for the assessment to rent of excess lands, where there are no rates for 
lands of a similar dcscrip.tion in the vicinity but lump rentals. The section, as amended, 
indicates that it should not be always necessary, in order to prove excess area, to 
point out the particular plots that were acquired since the original letting, and 
provides a rule for assessment of such excess areas, when proved. When the original let- 
ting was at so much a bigha, and it is shown by measurement by the same standard and 
under the same conditions that the tenat is holding a larger number of bighas than he 
is paying rent fur, it should not be necessary for the landlord to point out the particular 
plots which the tenant has acquired in excels of the original area comprised in his holding". 

Limitation:—' rhe right to recover additional rent for increased area is a 
recurring one and a land^pid is not entitled to exercise it whenever he finds it 
necessary to do bO.( — Jotindra Mohan v. Chandra Nath, 6 C. W. N., 260.) 
A landlord brought a suit in an alternative form asking either for khas possession of 
the excess land or for a declaratory decree assessing the rent thereon in the terms of 
the kabuliyat ; he ultimately failed in his prayer for direct possession but succeeded in 
getting a declaratory decree ; he brpughr a suit for rent alleging that his cause of action 
accrued by virUie of the decree ; held) that this was not so and that the cause of action 
accrued on the last day of the year on which the rent fell dq^, — (Hurro Kumar v. Kali 
Krishna, I.L.H., 17 Cal., 251 ; see also Dayamoyee v. Bholanath, 6 W.R., Act X, 77 ; 
HuroPershad v. Gopal Das, I.L.R., 9 Cal., 255 ; Sheriff v, Dinanath, I.L.R., 12 Cal., 
258.) A tenant is also entitled to claim an abatement of rent although he has paid 
full rent for several years : — Mahtab Chand v, Chittra Coomaree, 16 W. R., 201. 
Plaintiffs ( palnidars ) sued the defendants ( diirpatnidars ) for arrears of rent. 
The defendants alleged that a part of the land hcA been taken by the Government 
twenty-four years previously, for the purposes of a railway, and they claimed an 
abatement on that ground : Held that the Limitqiion Act does not in terms prevent a 
defendant from setting up such a defence ; but that the great delay in this case, 
combined with other circumstances, disentitled the defendants, to any relief in a Court 
of Equity — (Ramnarain v, Poolin Bihari, 2 C, L. R., 5.) 

Court fOOS • — Under sec. 7, sub-sec. ii, Act VII of 1870, in a suit (i) to enhance 
the rent of a raiyat having a right of occupancy, (2) for abatement of rent, the amount 
of fee payable under Act shall be computed according to the amount of the rent of the land 
to which the suit refers, payable for the year next before the date of presenting the plaint. 
Board of Eevonuo^s instructions: — The Board of Revenue has laid down the 
following instructions for the guidance of Revenue-officers in assessing additional rent 
for excess area and in decreasing rent for diminution of area.— (Survey & Settle^- 
ment Manual, Part III, Chapter. VI, p. 90), 
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The Rcvenuc-officcr has to consider what the old area was ; what the present area 
is ; how much, if any, of the difference represents a real excess or deficit, after making 
allowance for different standards and systems of measurement j and what rate should 
be applied to the excess or deficit. His inquiries should lake the following order: — 

(1) Whether there is any proof or admission of encroachment or loss as regards 

any particular field or fields. 

(2) Whether there is any positive proof or admission of a previous measurement ; 

and, if so, how it was made, and by what standard. 

(3) Whether, in tlic absence of any positive proof of previous measurement^ 

there is sufficient indirect evidence to sho\y that tlicre was such a measure- 
ment, the custom of measurement before settlement ; and, if so, by 

W'hat standard It was probably made. 

In making these inquiries, the Revenue-officer may find it useful to collect a 
number of cases in wdilch he can identif}' a field or holding now heldMvith a field or 
holding formerly recorded, or in which hC||Can obtain the recorded area of a field 
or holding known to have bc^en unchanged in shape and si/c, or presumed to be so 
from its being situated near the liomestcad or in the» centre of cultivation, and a 
similar list of fields or holdini^s situated at the edge of the village or near existing 
waste lands, where it may be reasonable to suppose that former w'aste has been 
encroached on. The totals of two such lists will give him some reasonable ground 
for a conclusion as to \vhc:ther there was a considerable or constaiU error in the old 
recorded areas, and if any allovv«xnce should be made for such error. It would be 
well also to consider w’hat allowance should bo made for error in old i‘ccc)rded areas, 
Nvhether because of differeficc bctw’ocn the old system of measurement and that now 
adopted, or because of the exclusion of a/Ys or partitions between llic fields in the old 
measurement and the inclusion of them in the newv, or for other reasons. 

From these materials tlic Rc\'enue-officer will be able to decide w'l.at is the 
difference between tlic present and past measurements in respect of (r/) system of 
measurement, and (d) standard adopted. On the other hand, if the Revenue-officer 
finds that the original areas weie entered only by gucsb, it wail not be advisable to 
adopt this method for settling fair rents, 

(4) The Revenue-officer shoiild next consider the amount of the difference bet- 

ween the present and the former recorded area, and what amount should 
be considered as.'^cssablc excess. 

(5) llicn he should consider the rate for assessing such excess area. The village 

rate, or tlie rate for that particular class of land, may be considered ; and, 
under subsection 5 oi section 52 of the A('t llic prcv'ious av^crage rate of rent 
of the holding may be applied. In the case of privileged tenants the 
excess may often be assessed at piivllcged rates. 

( 6 ) The actual additional rent has then to be calculated ; and this, added to the 

present rent, gives the new fair rent. Similar calculations will give the 

amount of rent to be deducted to make a fair rent in the case of a deficit of 
area. 
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Payment of rent. 

53. Subject to agreement or established usage, a money- 
rent payable by a tenant shall be paid in 
Payment of rent. equal instalments falling due on the 

Instalments of rent. quarter of the agricultural 

year. 

Subject to agreement : — This section applies where instalments are not fixed 
by special agreements ; and section 178 of the Act does not 
Contract instalments. interfere with such contract. Where by an agreement the 
defendant was to pay Government revenue through the 
plaintiff, held that he was liable to pay the Government revenue as it fell due and 
the rule wliich *prcvailed in the locality for the payment of instalments of rent by 
ordinary tenants was not at all applicable to the defendant. — (Giridhari v. The Court 
of Wareft, 10 W. R., 368. Where in a kabuliyat it was provided that rent was to be 
paid in monthly instalments the mere fact that the payment of the rent had not been 
enforced (by not taking the rents in monthly instalments) did not take away from 
the landlord the right to enforce it whenever the tcnaiU fell into arrear, — (Pearee 
Mohun r. Brojo Mohun, 21 W. R., 36; Pearee Mohun v. Brojo*Mohun, 22 
W. R., 428.) 

Established usage I — Means the established usage in the pergunnah, not the 
established usage between the parties. — (Chytunno Chunder r. Kedernath, 14 W. R., 
99.) The words “established use " in s. 53 of the Bengal Tenancy Act, 1885, do 
not refer to a practice previously prevailing between the landlord and his tenant, but 
to the established usage of the pergunnah in which the holding is situate. — (Hiralal 
Das V. Mothura Mohun Roy Chowdhuri, I. L. R., 15 Cal., 714.) The established 
usage of the locality, and not the usage between the parties, is that contemplated by 
s* 53 of the Bengal Tenancy Act. — (Hira Lai Das v, Mothura Mohun Roy, I. L, R., 
15 Cal,, 714, followed; Watson &: Company v. Sreekristo Bhumic, 1 . L. R., 21 
21 Cal., 132.) 

MoHOjr-rGlit •* — This section provides for- instalments of money-rent only ; 
produce-rents arc payable when the produce is gathered, or as agreed upon between 
the parties, or where there is no such agreement according to the custom of the country. 
The word “ rent “ in ss, 53 to 68 also includes money recoverable under any enactment 
for the time being in force as if it was rent. Sec s, 3, sub. -sec. (5) ante^ pp. 12, 18 
and 24. The sums recoverable as rent mentioned in the notes to section 3 (5) on pages 
12, 18 and 24 ante, are payable in the same instalments as rent, except where other- 
wise provided by contract or usage. 

Liability of an auction purchaser Since rent is regarded as not accruing 
from day to day, but as falling due only at stated times according to the contract 
of tenancy, or in the absence of a contract, according to the general law laid down 
in this section (53), an auction -purchaser of a tenure or holding in respect of which 
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rent is claimed is liable for the whole of the instalment which accrues due after the 
date of his purchase, though he may not have been in possession for the whole period 
in respect of which the instalment is due, although as a matter of.fact his title becomes 
perfected only on the date of confirmation of the sale under section 314 of the Code 
of Civil Procedure. — (Satyendro Nath v. Nil Kantha, I. L. R., 21 Cal., The 

purchaser can, it was said, always protect himself by paying for the property only 
its value, regard being had to the liability with which it is burdened. But when a 
landlord brings a tenure to sale in execution of a decree for arrears of rent, the 
purchaser becomes his tenant only from the date of confirmation of sale, and the 
former tenant is liable for the arrears accruing between the date of sale and con- 
firmation. — (Karunamay v. Surendra, 2 C* W. N., cccxxvii. 

Time and place for 54 . (i) Every tenant shall pay each 

payment of rent. instalment of rent before sunset of the day 

. on which it falls due. 

(2) The payment shall, except in cases where a tenant is 
allowed under this Act to deposit his rent, be made at the land- 
lord’s village-office, or at such other convenient place as may 
be appointed in that behalf by the landlord : 

Provided that the Local Government may, from time to 
time, make rules, either generally or for any specified local 
area, authorizing a tenant to pay his rent by postal money- 
order. 

(3) Any instalment or part of an instalment of rent not 
duly paid at or before the time when it falls due shall be deemed 
an arrear. 

Snb-section (1) : — Section 50 of the Indian contract Act provides : The per- 

formance of any promise may be made in any manner, or at any time which the pro- 
misee prescribes or-sanction^. llLifsirations : — 

“ 0 ^:). B owes A Rs. 2,000. A desires B to pay the amount to A’s account vviih 
C a banker. B, who also banks with C, orders the amount to be transferred from 
his account to A’s credit, and this* is done by C. Afterwards, and before A knew of 
the transfer, C fails. There has been a good payment by B. 

(/;). A and B arc mutually indebted. A and l^ settle an account by setting 
off one item against another, and B pays A the balance found to be due from him 
upon such settlement. This amounts to a payment by A and B respectively of the 
sums which they owed to each other. 

(c). A owes B Rs. 2,000. B accepts some of A’s goods in reduction of the 
debt. The delivery of the goods operate as a part payment. 

(/f). A desires B, who owes him Rs. 100, to send him a note for Rs. 100 by 
post. The debt is discharged as soon as B puts into the post a letter containing the 
note duly addressed to A."’ These illustrations indicate 4 different ways in which a 
debt may be paid. Another (5) common mode of payment is, when the creditor de- 
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sires the debtor to pay the money to some third person, as by atornment or 

apportionment. A payment by a tenant under the 
landlord’s directions to another or for a specified 
purpose, is tantamount to a payment to the landlord himself, and is a sufficient 
answer to the landlord’s suit for rent — (Musst. Joykoer v, Furlong, Sp. W. R., 
Act X, 1 12; 3 R. J. P. Jm ioi ; compare Kristo* Dhun v, Mahomed Nukee, 
lo W. R., 49S) ; similarly a payment of Government revenue by the tenant must be 
treated as a payment on* account of rent — (Hill v, Wooma Moyee, 15 W. R., 54§). 
Where a tenant has paid rent to two proprietors jointly, payment to one is ^ sufficient 
defence in a suit by the other, unless he has had notice of separation — (3 R. J. P. J., 
137.) A payment of rent to one of seijpral joint proprietors is a payment to all — 
(Oodit Narain v, Hudson, 2 W. R., Act X, 15 ; Mookta Keshi v, Koylash Chunder, 
7 W. R., 493). An auction -purchaser, with a notice of a payment in advance, made 
by the tenant to the former proprietors of rent due for a period subsequent to the date 
of purchase, is bound by such payment — (Ram Lall v. Rao Joggendra Narain, 18 
W. R., 328; Madun Mohan Holloway, I. L. R., 12 Cal., 555.) Another (6) mode 
of payment is, when the debtor agrees to give a promissory note or to accept a bill for 
the amount, and a 7th mode of payment is by money order as in proviso to clause (2) of 
this section. Illustration {a) is an instance of payment to an agent ; but payment to an 
agent, who is, to the payer’s knowledge, not authorized to receiv^e it, is not equivalent to 
payment to the principal — (Mackenzie, Lyall v. Shib Chunder, 12 B. L. R., 360.) As 
to illustration {b)y set off can, of course, be pleaded in an action for the debt without 
showing any consent on the part of the plaintiff. See Civil Procedure Code, section 3. 

Bofor© SUnSOt l — Under the old law it was held by a Full Bench that 
rent becomes due at the last moment of the time which is allowed to the tenant 
for payment.” — Kashi Kant v. Rohini Kant, I. L. R., 6 Cal., 325, over-ruling 
Woomesh Chunder v. Surja Kant, I. L. R., 5 Cal., 713. According to English 
law, rent is not due till midnight of the day specified in the lease for payment, 
but where it is necessary to demand or tender rent in order to eject or 
prevent a forfeiture, such demand or tender must be before sunset. The common 
law distinguishes between cases where the thing is to be done anywhere^ and those 

where it is to be done at a particular place. In the former 
The time of payment. case a tender at a convenient time before midnight is suffi- 
cient ; in the latter it must be before sunset, because it is the 
duty of tnc promisee to attend— (Coke on Littleton, 202a ; Startup v. MacDonald, 6 
Manning and Grai%er’s Reports, C. P., 593). Under section 47 of the Contract Act, 
the tender must, under any circumstances, be during the usual business hours. This 
section, however, provides that the tender must be made before sunset, and read with 
section 47 of the Contract Act, it would mean that the tender must not only be before 
sunset, but also during the usual hours of business. 


Sub-SGCtion (2) : Villag©-offiC0 ; — ” The place where the promise ought to be 


The place of payment. 


performed ” is fixed by clause (2) to be the landlord’s village- 
office, or at such other convenient place as tbe landlord 
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may appoint. The word “ convenient" implies that it does not lie entirely within 
the pf)wcr of the landlord to appoint arbitrarily any unreasonable place. Section 49 of the 
Contract Act has ‘^a reasonable place." The rule is thus stated in Coke’s Littleton, 
2To/; If the condition of a bond ov ^ feoffment be to deliver twenty quarters of 
wheat or twenty loads of timber or such like, the obligor or fcoffer is not bound to carry 
the same about and seek the feoffee, but the obligor or fcoffer before the day must go 
to the feoffee and know where he will appoint to receive it, and there it must be dcli- 
vSred." This is qualified by section 49 of the Contract Act by the duty imposed on 
the promisee of appointing a reasonable place." It is for a debtor to pay his debts 
due at a fixed time ; and when a debtor pleads tender of payment as a ground for not 
being saddled with interest, it is for him to^^rove such tender. — (Sarat Sundari Dcbi 
The Collector of Mymensingh, 5 \V. R., Act X, 69). A tenant’s liability to pay rent 
remains notwithstanding that the landlord has no village-office and that he has not 
appointed a convenient place for payment ; where there is no contrqlling agreement 
the tenant must go to his landlord and pay the rent as it falls due : —Fakir Lai v, W. 
C. Bcynncrjce, 4 C. \V. N., 324. 

Sub-section (2) : Proviso:— TIic r.ocnl Gm-crnmcnt h.'is in n Resolution dated 
19th March, 1 8() I, published in the Cahiitta Gazci'/e of the Part I, pag-c 

287, authorised tenants to pay their rents by money-order, in all districts in which the 
present Act is in force. Sums recoverable as rent may also be paid in the same way. 

Sub-section (3): Arrear Section 21 of Act VIII of i86y (B. C.), and section 
20 of Act X of 1859, ran as follows : ‘‘ Any instalment of rent which is not paid on or 
before the day when the same is payable according to tlie pottah or engagement, or if 
there be no written specification of the time of the payment, at or before the time when 
such instalment is payable according to established usage, shall ho held to be .an anvrar 
of rent under this Act. Under the old sections in Woomesh Chnnder v, Soorja Kanta, 
I. L, R., 5 Cal.. 713, the Court held that the arrear of rent of any year cannot he due 
except on the first day of the year following. This decision was, however, overruled 
by a Full Bench in the case of Kasheckanta Rohinikant, 1. L. R., 6 Cal., 325, in 
which the learned Chief Juslicc (Sir R. Garth) remarked ; \Vc do nut quite under- 
stand the reasons upon which ihc case of Woomesh Chunder v. Soorja Kanta, proceeded. 
It seems to have been considered by.thc learned Judges in that case, that an arrear of 
rent does not become due untill the day after that on which by the t(*rms of the holding 
the rent is pay.able. But this, wc think, is a fallacy, 'fhe rent becomes iluc at the la.^t 
moment of the time which is .allowed to the Kmant for payment. If it is not paid within 
that time, it becomes an arrear and continues an arrear until it is paief. The word' arrear ’ 
in section 290! the Rent Act (VIII of 1869 B. C.) means ‘ rent in arrear’ ; and rent in 
arrear would undoubtedly become due on the last d.ay of the year in which it is payable." 

A produce-rent which is not paid when due is an arrear.— Krishna Bandhu 
Bhattacharji ti. Rotish Sheik. 25 W, R., 307. A suit for produce- rent or its money- 
value is a suit for rent under the Bengal Tenancy Act and not a suit for damages for 
breach of contract, and, therefore, is not cognizable by a Provincial Small cause 
Court. (Shoma Mehta Rajani Biswas 1 C. W. N., 55.) An arrear of rent due in 
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respect of a property sought to be sold in execution of a decree is to be regarded as 
one of the matters to be notified as being material for the purchaser to know in order 
to judge of the nature and value of the property, and the omission of the decree- 
holder to notify such arrcar due to him at the date of the issue of the proclamation 
for the sale of the property has the effect of destroying the lien he has upon the property. 
— Giribala v. Rani Mina, 4 C. W. N., 497 ; see also Rajnarain v. Panchanand, 7 C.W. 
N., xl. Under sec. 67 an arrear of rent shall bear simple interest at the rate of 12 p. c. 
per annum from the expiration of the quarter in which the instalment falls due, and 
under sec. 147, suits for arrears of rent cannot be brought more frequently than at 
intervals of three months. , 


Appropriation 
of payment. 


55. (i) When a tenant makes a payment on account of 

rent, he may declare the year or the year and 
instalment to which he wishes the payment 
to be credited, and the payment shall be 
credited accordingly. • 

(2) If he does not make any such declaration, the payment 
may be credited to the account of such year and instalment as 
the landlord thinks fit. 

Extended to Orissa, (Not., Sept., loth, 1891). 

Appropriation: — 'Lhe following sections of the Indian Contract Act should be 
read with this section; — 


‘‘59. Where a debtor owing several distinct debts to one person, makes a payment 
to him, either with express intimation, or under circumstances implying that the 
payment is to be applied to the discharge of some particular debt, the payment, 
if accepted, must be applied accordingly. Illustrations 

A owes B, among other debts, Rs. 1,000 upon a promissory note, which falls 
due on the i8th June. He owes B no other debt of that amount. On the ist June A 
pays to B Rs. 1,000. The payment is to be applied to the discharge of the promissory 
note. 


^*(^.) A owes to B, among other debts, the sum of Rs. 567. B writes to A arid 
demands payment of this sum. A sends to B Rs. 567. This payment is to be applied 
to the discharge of the debt of which B had demanded payment. 

^‘60. Where the debtor has omitted to intimate, and there are no other circum- 
stances indicating to which debt the payment is to be applied, the creditor may apply it 
at his discretion to any lawful debt actually due and payable to him from the debtor, 
whether its recovery is or is not barred by the law in force tbr the time being as to the 
limitation of suits. 

**61. Where neither party makes an appropriation, the payment shall be applied 
in discharge of the debts in order of time, whether they are or are not barred by the 
law in force for the time being as to the limitation of suits. If the debts are of equal 
standing, the payment shall be applied in discharge of each proportionately.*' 

The word “declare^* in this section must be construed as declare expressly or 
impliedly. The intention of the debtor may be indicated by the circumstances under 
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which the payment is made, and the illustrations of section 59 of the Contract Act give 
two such instances. This right of the debtor cannot be affected by any refusal of the- 
creditor to apply the payment according to the expressed will of the payer. If the 
creditor docs not choose so to apply, he must refuse it and enforce his rights as the law^ 
allows him. Where a debtor owed two debts, one actually due, the other not yet 
due, but the latter was guaranteed by the debtor's father-in-law, and it was showm 
th.at discount was allowed by the creditor on a payment made, it was held that these 
facts sufficiently established the debtor's intention to appropriate the p-iyment to the 
guaranteed debt— (Marryalts o. White, 2 Stark, loi). The mere f.act, however, of 
one debt being guaranteed, and another not, raises wo presumption that a payment is 
made in respect of tl-.c guaranteed debt— (Plonier v. Long, i Stark, 153). A general pay- 
ment made by one who is indebted in his own right and also in another right, as executor, 
for instance, is taken to be made in discharge of the debt due in his own right— 
(Godd.ard o. Cox, 2 Str. 1194 ) If there has been no express or implied declaration 
of the^ebtor’s intention, the creditor has the right of appropriating payment. But 
when money, belonging to the debtor, comes into the creditor’s hands without the 
debtor’... knowlcdge,the debtor’s right of apportionment remains until he has had an 
opportunity of exercising it — (Waller v. Lacey, 1 M. and G., 54). The {payment can 
be appropriated only to a “lawful debt actually due and payable,’’ by the debtor. 
A payment could not, therefore, be appropriated to a debt not yet due, or which 
arose out of a contract illegal or otherwise void. When neither the creditor nor 
the debtor has exercised his right of appropriation, the payment is appropriated to 
the earlier debt, that is to say, the first item on the debit side is to be discharged by 
the first item on the credit side. A payment made without specification of account 
may be applied to the payment of any debt between the parties — (Slmmbho Chunder 
V. Baroda Sundari, 5 W. R., 45 ; R. J. P. J., 162). A general payment made in one 
year, without proof that it was in s.atisfaction of the rents of that year, may be applied 
in satisfaction of the arrears of the previous years — (Ahmutty v. Brodie, Sp. W. R., 
Act X, 15). A payment for rent should be credited to the oldest rents first and not 
to current rents, unless so specifically stated by the party making it — (Ranee Surnomayi 
V. Singhooroof, Sp. W. R., Act X, 134). If a raiyat shows payment of rent for 1265 
anrt 1266, it is to be presumed that all previous claims have been satisfied. To entitle 
the landlord to carry to the credit of 1264 any of the payments made in 1266, he must 
show that at the close of 1264 there was an arrear due to him— (Ranee Sharut Sundari 
V. Brodie, i W.R., 274). The payments in each year must be presumed to be for 
the current year till the contrary is shown ; and the surplus payments must pnmd 
facie be presumed to be for past, and not for subsequent years— (I'ara Monee Dasi 
V. Kali Churun Surma, Sp. W. R., Act X, 14). When neither -the debtor nor any 
circumsUncc indicates to which of several debts a payment is to be applied, the 
creditor may apply it at his discretion to any debt actually due and payable to him* 
from the debtor.— (Ramesvar Koer v. Mehdi Hossain, 1 . L. R., 26 Cal., 39 P. C., 
Z5 1 . A., 179.) It IS open to the Court, dealing with the facts of a case, to say 
whether, taking the receipts which extended over a number of years, and having 
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regard to the circumstance that they did not specify the years to which the amounts 
related, the amounts paid in any particular year were partly for the rents of that 
year and partly for ^he rents due in respect of previous years. — Surjakanta Acharya if. 
^Banesvar, 1 . L. R., 24 Cal., 251. In a suit by a landlord against his tenaift for 
arrears of rent due for a portion of the year 1283 (1876), the defendant pleaded pay- 
ment and called as his witness the plaintiff's agent, who admitted the receipt of 
certain payment from the defendant's under-tenants during the time for which the 
arrears were demanded ; but swore that they were payments made in respect of arrears 
due on account of previous years. Held that the defendant having pleaded payment, 
was bound to prove that the admitted payments were in respect of that portion of 
the year 1283 for which arrears were claimed — (Bibi Syefun r. Rudder Sahay, I. L. R., 
7 Cal., 582.) Where money is paid and received as rent under a lease, a mere 
protest that it is accepted conditionally and without prejudice to a right to a prior 
forfeiture* canned countervail the fact of such receipt. — (Davenport v. The Queen, 
L. R. 3 App. Cas. 1 15 ,* see also Kali Krishna v. Fuzle Ali, I. L. R., 9 Cal., 

■ Receipts and accounts. 


56, (i) Every tenant who makes a payment on account 


Receipt and accounts, 
'renant making pay- 
ment to his landlord 
entitled to a Receipt. 


oE rent to his landlord shalF be entitled to 
obtain forthwith from the landlord a written 
receipt for the amount paid by him, signed 
by the landlord. 


(2) The landlord shall prepare and retain a counterfoil 
of the receipt. 

(3) The receipt and counterfoil sfiall specify such of the 
several particulars shown in the form of receipt given in Schedule 
1 1 to ‘this Act as can be specified by the landlord at the time 
of payment : 

• Provided that the Local Government may, from time to 
time, prescribe or sanction a modified form either generally 
or for any particular local area or class of cases. 

(4) If a receipt does not contain substantially the parti- 
culars required by this section it shall be presumed, until the 
contrary is shown, to be an acquittance, in full of all demands 
for rent up to the date on which the receipt was given. 

Extended to Orissa, (Not., Sept. loth., 1891). 

Sub-SeOtiOll 1 ; — This section entitles every tenant to a receipt on payment of any 
rent, — (Narendro Chandra Lahiri r. Asmatulla, i C. W. N., xiv). Receipts signed by 
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landlord’s agent, if shown to be authentic, are prima facie evidence of payment but not 
conclusive evidence.— Sheik Ameer v. Yousoofali, 22 W. R., 439. Sec the definition 
of the term ‘ signed ' in sub-s. 14 of s. 3. ‘ Signed’*includes 
Signed by the landlord. , >. < signed by the landlord ’ does not necessarily im^Iy. 

signed by him personally. The receipt may be signed by the agent— See s. 187 (3) 
post. Section 188 of the Indian Contract Act says : “ An agent, having authority 

to do an act, has authority to do every lawful thing which is necessary in order to such 
act. An agent having an authority to carry on business has authority to do every 
lawful thing necessary for the purpose, or usually done in the course of conducting 
such business.” And s. 226 says: “Contracts eptcred into through an agent, and 
obligations arising from acts done by an agent, may be enforced in the same manner 
and will have the same legal consequences as if the contracts had been entered into 
and the .acts done by the principal in person.” The form of the receipt given in Sch. 
1 1 of the Act shows that the receipt may be signed by the landlord or his “ .authorized 
agentjl’ It also shows th.al payments and the dates on which they are made are 
all to be entered in the s.ame receipt. Authority to give receipts may be either in writing 
or verbal. — Gopinath Chakravurti v. Uma Kanta Das Roy (1896), 1 . L. R., 24 Cal., 
i6y. If there are .several Kandlords, the authority must be from them all. 


By cKause (c),' Article 53, of Schedule 1 to Act II of 1899, receipts granted for 


Stamps on receipts. 


any payment of rent by a cultivator on account of 
land assessed to Government revenue arc exempt from 


stamp duty. Receipts granted to cultivators by owners of revenue-free property, 

» 

ii for sums exceeding Rs. 20, sliould be stamped under the said article. 


Sub-section (3). Proviso: — By a Notification, dated 30th January, 1888, 
published at p. 83, Part I, of the Calcutta Gazette of February ist, 1888, the Local 
Government, under the proviso to sub-sec. (3), sanctioned a special form of receipt 
for certain areas then under settlement in the Rajshaye district. By a Resolution, 
dated the 8th May, 1800, published at p. 452, Part 1 of the Calcutta Gazette of 
May 14th, 1890, the Local Government sanctioned a special form of receipt to be 
used by landlords receiving rent paid by money orders, a separate receipt being given 
for each holding. (Forfornrsof rcfcipt, see p. 453 of the Calcutta Gazette of 
date, as also p. 650, Part I, of the Calcutta Gazette of July 24th, 1889). The f.ocal 
Government by Notification No. 378, L. R., dated 22nd Jan., 1894, published at p. 
84, Part I, of the Calcutta Gazette of 24th Jan., 1894, prescribed a modified form of 
rent-receipt for use in the Orissa division and by Notification No. 872 T.R., dated loth 
Oct., 1899, another for use in the Western Duars of the Jalpaiguri district, 

Snb-SOCtion (4) : — The receipt before it can form the basis of any presumption 
under this sub-section must be shewn to be a receipt granted 
^ ^ by or on behalf of all the landlords, f.^., in a case where there 

are several joint Lihdlords, it must be shewn that the person by whom the receipt 
was signed was authorised by them all, either verbally or in writing.— (Gopinath v. 
Umakanta, 1 . L. R., 24 Cal., 169., 
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Receipts how to be proved ! — Beceipts should be proved by oral evidence. A 
tenant cannot be expected to summon all the gomastas of his zemindars to attest 
dakhilas. He can prove them personally as well as by w'itnesses. - (Rajessv.ri p, 
Shibnath, 4 W. R., Act X, 42; his own evidence is legally sufficient; Madhub -z;. 
Ramnath, 20 W. R., 264; Surjakant v. Banesvar, 1 . L. R., 24 Cal., 251). But he 
must prove them.— (7 W. R., 576 ; Ram Jadu v. Lukhinarain. 8 W. R., 488; Raj 
Mahomed v. Banoo, 12 W. R., 34 ; 13 W. R., 452. Bharat Roy v. Ganganarain, 
14 W. R., 211.) 

57 . (1) Where a’ landlord admits that all rent payable 
Tenant entitled to ^ teftant to the end of the agricultural year 

full discharge or has been paid, the tenant shall be entitled 
at^dose of yea^r'^^""^ receive from the landlord, free of charge, 

within three months after the end of the year, 
a receipt in full discharge of all rent falling due to the end of 
the year, signed by the landlord. 

(2) Where the landlord does not so admit, the tenant shall 
be entitled, on paying a fee of four annas, *to receive, within 
three months after the end of the year, a statement of account 
specifying the several particulars shown in the form of account 
given in Schedule II to this Act, or in such other form as may 
from time to time be prescribed by the Local Government, 
either generally or for any particular local area or class of 
cases. 

(3) Th^ landlord shall prepare and retain a copy of the 
statement containing similar particulars. 

P'xtended to Ori.ss.i, (Not., Sept., loth, 1891). * 

By a Notification, No. 377, L. R., dated 22nd January, 1894, published in the 
Calcutta Gazette of the 24th January, 1894, Part I., p. 83, the Local Government has 
under sub-section (2) prescribed a modified form of account for use in the Orissa 
division. 

58 . (1) If a landlord without reasonable cause refuses 

„ or neglects to deliver to a tenant a receipt 

with-holding receipts Containing the particulars prescribed by sec- 
and statcnient.s of tion 56 for aiiy rent paid by the tenant, the 

keep^Sunterp^rtsf tenant may, within three months from the 

date of payment, institute a suit to recover from 
him such penalty, not exceeding double the amount or value of 
that rent, as the Court thinks fit. 

(2) If a landlord without reasonable cause refuses or 
neglects to deliver to a tenant demanding the same either -the 
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receipt in full discharge or, if the tenant is not entitled to such a 
receipt, the statement of account for any year prescribed in 
section 57, the tenant may, within the next ensuing agricultural 
year, institute a suit to recover from him such penalty as the 
Court thinks fit, not exceeding double the aggregate amount or 
value of all rent paid by the tenant to the landlord during the 
year for which the receipt or account should have been delivered. 

(3) If a landlord without reasonable cause fails to prepare and 
retain a counterfoil or copy of a receipjt or statement as required 
by either of the said sections, he shall be punished with fine 
which may extend to fifty rupees. 

Extended to Orissa (Not., Sept., loth, 1891). 

The operation of this section is not limited to the case where the payment has been 
made by the registered tanant ; when a landlord receives rent from a person, whose 
name has not been registered and thus recognises him as his tenant, he renders himself 
liable to the penalt}' provided by s. 58, if he refuses to deliver a receipt without 
reasonable cause.— (Norendra v, Asmatulla, i C. W. N., xix.) 


59. (i) 

Local Government 
to prepare forms of 
receipt and account. 


The Local Government shall cause to be' 
prepared and kept for sale to landlords at all 
subdivisional offices forms of receipts, with 
counterfoils, and of statements o.f account, 
suitable for use under the foregoing sections. 


(2) The forms may be sold in books with the leaves 
consecutively numbered or otherwise as the Local Government 
thinks fit. 


Use of Government forms is not obligatry, — (Cal. Gaz. i6th sept. 1885, P. 1648, 
Supplemental). 

60 . Where rent is due to the proprietor, manager or 

Effec'of receipt by ‘"^’’^gagee of an estate, the receipt of the 
registered iproprietor, persun registered under the Land Registration 
manager or mort- Act, 1 876, as proprietor, manager or mort- 
V^iTof 187^.'^^* g^gee of that estate, or of his agent authorized 
in that behalf, shall be a sufficient discharge 
for the rent ; and the person liable for the rent shall not be 
entitled to plead in defence to a claim by the person so 
registered that the rent is due to any third preson. 

But nothing in this section shall affect any remedy which 
any such third person may have against the registered 
proprietor, manager or mortgagee. 

Extended to Orissa, (Not., Sept. loth, 1891). 
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ThS Land Rogistration Act* — Section 78 of the Land Registration Act (Bengal 
Act VII of 1876) provides as follows:— No person shall be bound to pay rent 
to any person claiming such rent as proprietor, or manager of an estate or 
revenue-free property in respect of which he is required by this Act to cause 
his name to be registered, or as mortgagee, unless the name of such claimant 
shall have been registered under this Act ; and no person, being liable to pay 
rent to two or more such proprietors, managers, or mortgagees holding in common 
tenancy, shall be bound to pay to any one such proprietor, manager, or mortgagee 
more than the amount which bears the same proportion to the whole of such rent as 
the extent of the interest in respect of which such proprietor, manager, or mortgagee 
is registered bears to the entire estate or revenue-free property. Section 79 of 
the same Act provides as follows : —The receipt of any proprietor, manager or 
mortgagee^ whose name and the extent of whose interest is registered under 
this Act, shall ‘ afford full indemnity to any person paying rent to such 
proprietor, manager or mortgagee. The mere fact that a person is registered 
as owner under Act VII of 1876 (B. C.) does not entitle him to recover 

rent where his title is denied. - ^am Bhushan v. Jebli 
ArLg.tcred owner. Mahata, I. L. R., 8 Cal., 853 ; Sarasvati v, Dhunput, 1. L. R., 

9 Cal., 431, (Ram Kristo Dass (Mahalanavis) v. Sheikh Harain (Mahmad Jan), 
I. L. R., 9 Cal., 517 ; 12 C. L. R., 141.) '‘That section (section 78 of Act VII of 1876 
B.C.) says,” observed in this case the learned Chief justice, ”that no person shall be 
bound to pay rent to any person claiming such rent as proprietor or manager of an estate 
or rcvcnue-free*property in respect of which he is required by this Act to cause his name 
to be registered, or as mortgagee, unless the name of such claimant shall have been 
registered under <Fhis Act. It is contended that under the provisions of that section, 
the registered owner of a revenue-paying estate ha^a right to sue the tenants for rent, 
although he has not entered into any contract with them, and although he cannot prove 
a good title to the estate of which he is the registered owner. We think that the 
section does not say or mean anything of the kind. It is true that the owner of 
the estate cannot sue for rent, unless he is registered ; but it by no me.ans follows that he 
who is not the true owner can sue because he is registered. The point is very clear 
and has been decided by this Court on severaF previous occasions. Speaking for 
myself, I heartily wish it were the law that the registered owner, and the registered 
owner only, was entitled to sue the tenants for rent ; and that, not only as regards 
revenue-paying, but all other estates. Unfortunately, however, that is not the law at 
present ” — The registration under Bengal Act VII of 1876 is not only not conclusive 
proof, but no evidence at all, upon the question of the title of a proprietor so registered, 
and that such registration does not relieve a plaintiff from proving his title to land 
claimed by him (Ram Bhushan Mahto v, Jebli Mahto, I. L. R., 8 Cal., 853). The 
entries made under Bengal Act VII of 1876 by the Collector recording the names of 
proprietors of revenue paying estates are not evidence under sec. 35 of the Evidence 
Act of the fact of proprietorship.— (Saraswati Dasi v. Dhunpat Singh, 1 . L. R., 9 Cab, 
431 ; 12 C. L. R., 12). 
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ThO present law : — This section seems to have extended the provisions of the 
Bengal Land Registration Act by providing that the receipt of the proprietor, manager, 
or mortgagee, or of his agent authorised in that behalf, shall be sufficient discharge 
for the rent, and debars the person liable for the rent from pleading, in defence to a 
claim by the person registered, that the rent is due to a third person. 

** Section 60 is new, and its object is to give an advantage to the landlord whose 
title is registered against a claimant who is not registered in the Collector’s books.*’— 
(Sir Steuart Bayley in the Debate,) It has been accordingly held that no person 
claiming as a proprietor can recover rent from a tenant unless his name has been 

registered under the Land Registration Act. It is immaterial 

Unregistered proprietor how the transfer of proprietorship has* been effected, whether 
cannot recover rent. . . ^ r 1 1 r r 1 

It is a case of transfer by purchase or a case 01 transrer by 

succession. Every person succeeding to the proprietary right 
in any estate must apply for registration of his name. — (Panak Lai Mandar v, lhakur 
Prasad Singh, 1 . L. R., 25 Cal., 717). When some of the share-holders get their 
names registered under the Land Registration Act in respect of fractional shares, 
all the landlords may sue jointly for the entire rent, but will get a decree for a share of 
the rent proportionate tothe share in respect of which their names are registered. The 
penalty for non-registration under sec. 78 of the Land Registration Act is the forfeiture, 
not of the whole rent, but of the rent of the share in regard to which the landlord is unre- 
gistered. — (Nil Madhab Patra-y. Ishan Chandra Sinha LL.R., 25 Cal., 787; 2 C,W.N., 
600). When an estate partly situated in Goalpara in Assam and partly in Rungpur was 
entered in the Touzi of Goalpara GoIIectorate in Assam and the landlord brought a 
suit for rent in Rungpur for lands lying in that district, held that plaintiff was entitled 
to maintain the suit although his name was not registered in the Rungpur Colicctorate 
under Act VII of 1876, B. C., inasmuch as his name was registered in Goalpara under 
the Assam Regulations :—Surendra Narain t;. Joy nath, i C. W. N., civ. It was at 
first held that registration before the pendency of suit is necessary and registration 

before decree if made is of no avail. — Surjo Kanta v. Hemanta 
dec^e^e^ Sicient Kumari, LL.R., i6 Cal., 706; Dharani Dhurv. Wajidunnesa, 

1 . L. R., 16 Cal., 708. But the matter was reconsidered by 
a Full Bench and it was held that rogistration before decree was sufficient. — Alimuddin 
Khan v, Hiralal Sen, 1 . L. R., 23 Cal., 87. The same rule was laid down in 
Belchambers v. Hussan Ali Mirza, (2 C. W. N., 493), and in Abdul Khair v. Meher 
Ali, L L. R., 26 Cal., 712; 3 C. W. N., 381). But actual registration of name is 
necessary to enable a person to recover vent ; a mere order of the Civil Court for 


registration is not sufficient.— (Ugra Mohan Thakur v, Bideshi Rai, 5 C.W.N., 360). 
A manager appointed under section 95 of the present Act must have 

A manager must registered before he can recover rents.—Makbal 

register his name. Ahmed V. Girish Chandra, L L. R., 22 CaL, 639. So 

must an administrator, who is, as such, representative of a deceased pro- 
prietor and legal owmer of his property.— McIntosh v, 
Jhara Molla, I. L. R., 22 Cal., 454. 


So an administrator. 
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Lega .1 heirs or representa- 
tive must register. 


by a Court and suing 

Receiver not required 
to be registered 


Nor a patnidar 
or ijaradar. 


A suit for rent accruing due partly during the lifetime of a registered proprietor 
and partly after his death was brought by his representatives : the defence was that 
the suit was not maintainable as the plaintiffs were not registered proprietors and had 
no certificate under the Succession Certificate Act. Held, that see, 78 of the Land 
Registration Act is not a bar to the realization of rent accruing due during the lifetime 
of the registered proprietor, but a suit for rent accruing due after the death of the 
registered proprietor is not maintainable b}^ his represntatives, without hJving 
their nam;53 registereef under the Land Registration Act. Held, also, that rent 

is not a debt within the meaning of sec. 4 of the 

Succession Certificate. c- • ^ ^ 1 1 r 

buccessi^n Certificate Act, and, therefore, no successtion 
certificate is necessary — (Nagendra Nath Basu v. Satadal Basini Basu, 1 . L. R., 
26 Cal., 536; 3 C. W, N., 294.). S33 also Pramada Suadari Debi v. Kanai 

Lai Saha L L. R., 37 Cal., 178). But a suit for arrears accruing after the death 
» of the proprietor is not maintainable by his legal heir 

and representatives unless their names are registered. — 
Jibanti v, Gokul, LL.R., 19 Cal. 760. But a Receiver appointed 
as such to recover arrears which accrued during the life- 
time of the deceased registered proprietor is not required to 
be registered before being entitled to sue. — Belchambcrs v, 
Hu.ssan Ali 2 C. W. N., 493, A patnidar or ijaradar need not have his 

name registered in order to be entitled to sue for rent. 
— Sukariilla t*. Bama Sundari, 1 . L, R., 24 Cal. 404* 
When a mortgagee had got his name registered as such under sec. 44 of the 
Land Registration Act and sued for rent, alleging that the right of redemption of the 
mortgagor had been extinguished by limitation, it was pleaded that in these 
c ire urn. stances the plaintiff was not entitled to sue, as he had not registered his name 
as proprietor. But it was held he was entitled to sue as mortgagee till the 

fact of the redemption of the mortgage was noted in the 
General Register under sec. 26 of the Act, and that 
so long as his name continued on the register, a receipt granted by tlie 
mortgagor proprietor did not operate as a valid discharge under sec. 78 of the Land 
Registration Act or sec. 60 of the Tenancy Act — Sundar Das v. Charitter Rai, i 
C. W. N., clxiii. In a suit for enhancement brought by a zar-i-peshgi thikadar on the 
ground that the defendant paid at a rate lower than the prevailing rent, it was held 
that the suit was for the declaration of enhanced rates payable in future, and was there- 
fore not affected by the provisions of this section or of sec, 78, Act VTI, B. C., of 
1876. — Maugni Ram v. Seo Charan Mandcr, i C. W. N., clxxix. 

A tenant cannot deny the right of a registered proprietor to distrain and plead 
payment of the rent tea third person whose name has not been 
registered. — Hanunian Ahir v, Govinda Kar, i C. W N., 
318). So that, if a tenant pays rent to the true proprietor, 
whose name has not been registered, he may be sued for it by the registered 
proprietor ; nor can a tenant plead that the rent was due lo a mortgagee to whom 

33 


Mortgagee. 


Tenant cannot deny right 
of registered proprietor. 
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the landlord had assigned part of his interest and whose name has not been 

registered. — Hem Chandra v. Raja Sir Sourindra Mohan 5 C. W. N., 452, 

But when a tenant in good faith and in the reasonable belief that the land held 

by him was incladed in the estate of a third person, attorned to such person 

_ , . , four years before the institution of the suit, it was held 

ingoud faith to a person that this did not estop the defendant from pleading that the 
not registered. ‘ ^ . . 

rent was due to a third person, notwithstanding that the 

plaintiffs were registered proprietors. — Durga Dass v. Samuatra Akan, 4 C. W. N., 
606. The effect of the attornment was to oust the plaintiffs from possession, 
and their renudy would apparently be, it *vas said, to bring a suit to 
recover possession of the land from which they had been ousted. By this 
section a defendant, in a suit for rent brought by a person registered as 

proprietor, is precluded from raising a defence that the 
the registered proprietor is plaintilt IS a bciiamidar ot another person and as such not 
benimidar entitled to rent. — Sadhu Charan Pal v* Radhika mohan 


Ray. 8 C. W. N., 695. 

Deposit of Rent. 

The operation of ss. 61 to 64 was kept in abeyance by Act XX of 1885 till ist 
February 1886, up to which the provisions of the old Act were in force so far as they 
related to deposits of rent. 

Application to deposit 61. ( I ) In any of the following cases, 

rent in Court. namely : — 

{a) when a tenant tenders money on account of rent and 
the landlord refuses to receive it or refuses to grant 
a receipt for it ; 

{b) when a tenant bound to pay money on account of rent 
has reason to believe, owing to a tender having been 
refused or a receipt withheld on a previous occasion, 
that the person to whom his rent is payable will not 
be willing to receive it and to grant him a receipt 
for it : 

{c) when the rent is payable to co-sharers jointly, and the 
tenant is unable to obtain the joint receipt of the 
co-sharers for the money, and no person has been 
empowered to receive the rent on their behalf; or 

(d) when thd tenant entertains a bond fide doubt as to 
who is entitled to receive the rent ; 

the tenant may presefnt to the Court having jurisdiction 
to entertain a suit for the rent of his tenure or holding an 
application in writing for permission to deposit in the Court 
the full amount of the money then due. 
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(2) The application shall contain a statement of the 
grounds on which it is made ; shall state — 

in cases (a) and (b), the name of the person to whose 
credit the deposit is to be entered, 
in case (c), the names of the sharers to whom the 
rent is due, or of so many of them as the tenant 
may be able to specify, and 

in case (d), the names of the person to whom the 
rent was last paid and of the person or persons now 
claiming it;* 

shall be signed and verified, in the manner prescribed 

XIV of 1882 section 52 of the Code of Civil Pro- 

• ■ , cedure, by the tenant, or, where he is not 

personally cognizant of the facts of the case, by some person 
so cognizant ; and shall be accompanied by a fee of such amount 
as the Local Government from time to time by rule directs. 


Sub-SSCtioa (1); Tonant- — in this chapter for the meaning of the word 'tenant’ see cl. 
f3) of s. 3 and also s. 4. 'renure-holders, raiyats and^under-raiyats are all tenants. This 
chapteris headed General provision as to rent, and therefore refers to all classes of tenants, 
unless cxpre.ssly provided otherwise. The word “tenant’^ therefore includes a patnidar 
as well as an under-raiyat ; see, however, s. 195 {e), post. The word ‘^under-tenant'* 
in s. 46 of Act.VUI of 1869 (B.C.) was wide enough to include patni talukdars. — 
(Thakoor Das w Peary Mohun, 22 W. R., 431.) 

Tender • — a raiyat’.s tender’of payment to be valid must be made by the rerog 
nized tenant and at the proper place, and to a person authorized to receive the 
same, — (Dulichand v, Meherchand Sahoo, 8 W.R., 138.) But it has been recently 
held that it is not necessary that the tenant must present the application in person and 
that a deposit of rent though not made by a tenant himself, but made on his behalf 

by a transferee of the holding is a valid deposit. — Behary Lai v, Basarat, 1 . L. R., 25 

Cal. 289. Bancrjce, J., in delivering judgment in this case observed as follows 
“The application here was made on behalf of the tenant though it was presented on 
his behalf by the transferee of the holding from him. The Bengal Tenancy Act does 
not make any provision as to how applications, other than those in suits, are to be 
made by or on behalf of the parties in a case like this. Neither s. 145 nor s. 188 applies 
to cases of this description. That being so, we think the view taken by the lower 
Appellate Court that an application, such as the one that was made in this case for 
the deposit of rent, was in substantial compliance with s, 6iis!^ reasonable view.** 
Where rent was tendered to the plaintiff’s am-muktear but the plaintiff refused to 
accept it ; it was held that the defendant was liable to pay interest on arrears in spite 
of such tender, because he omitted to take advantage of the procedure 

prescribed by s, 61. — Ransgit Bhagabati, 7 C. W. N., 720, Where a 

party wishes to make known to a zemindar that he has a right to a tenure, 
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the rent of which the zemindar refuses to accept from him, it is not sufficient for him 
to put the money into Court in the name of the recorded zemindar along with his own 
name without stating what his claim is ; he should give distinct potice to zemindar of 
the interest which he claims. — (Mrltyunjai Sircar r, Gopal Chunder, 2 B. L. R., 131 ; 
10 VV. R., 466.) The depo.sit which is contemplated by this section is a deposit after 
the rents have become due ; where a tenant deposited rent before it became due, he 
would not be entitled to the benefit of this section.— (Taramoni 1:;. Jeebun Inandur, 
6 W. R., Act X, 99.) A party under the old law was not entitled to benefit from 
a deposit, if it was piad in without a previous tender to, and refusal by the opposite 
party.— (Krista Protibur v. Alladini Dasi, 15 W. R^, 4.) Clause (6) now extends the 
sphere of tender from the present to the past. The tender must be at a proper place 
and to a person authorized to receive the rent. — (Isan Chunder Ray v. Khajeh 
Ahsanullah, 16 W. R., 79.) In making the tender a mistake in the name of the taluk 
is an Immaterial error, specially when there is no doubt that the talukdar is aware 
of the tender being made. — (Woomachurn Sett Hurce Prosad Misser, 10 W. 1 C, 
101.) In a suit for rent, where an intervener who, on his own account, pleads a deposit 
in Court made under this section is made a defendant by the Court, the fact of his being 
a defendant does not give rise to any equity as between the plaintiff and the other 
defendants. — (Grecdharilall v, Chunder Persad, 21 W. R., 277.) 

Subsection ( 1 ) • clause (d)‘ — Tenants who have been in the habit of depositing in 
Court the rent due to a landlord In his sole name, are not justified, without receiving notice 
or orders to that effect in making the deposit in the joint names of that landlord and 
another. — (John Rudd Rainey -y. Nubokumar Mukerji, 24 W.R., 128.) The bond fide of 
the doubt ought to be enquired. 'Che deposit of rent in Court under s. 61 of the Bengal 
l\mancy Act (where the tenant entertained a bona fide doubt as to who was entitled to 
receive it) operates as an acquittance ; and where sucli deposit is proved as a defence to 
a suit for rent, the suit should be dismissed. Where in such a suit the defendant is 
found to have been not to blame for the litigation, he is entitled to his costs, — (Stalkartt 
V. Guru Das Kundu Chowdhry, I, L. R., 21 Cal., 680.) 


Landlord has no right to dispute the validity of tho deposit • — When after 

a deposit was made under s. 61 ^and the Court granted the tenant a receipt, tho 
zemindar applied to the Court stating that the tenant had deposited rent upon false 
and unfounded grounds whereupon the Court being of opinion that the dispute 

between the parties was as to the form of receipt which the 
tenant was entitled to receive decided that such a dispute 
could not be taken cognisance of by him and cancelled his 
previous order anef directed the tenant to take back the money deposited, held that 
the landlord had no right to come in and be heard in the matter, there being no 
machinery whatsoever provided by the Act for the Court to enter into a judicial 
enquiry in connection with the matter of the deposit : — Sridhar v. Rameswar I. L. R., 
15 Cal., 166. As far as the tenant is concerned, after such deposit is made and a receipt 
granted, the Court is functus officio^ and is not authorised to return the money to the 
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tenant upon an application, made by the zemindar: Ibid, 

The full amount of the money then due : — These words do not mean anything 
more than the words “ what the tenant shall consider the full amount of rent due from 
him at the date of the tender to the zemindar " as they occur in s. 46 of Act VIII of 
1869 ^B. C.): — Sridhar Roy v. Rameshwar, 15 Cal., 166. 

Effect (5f withdrawal of money deposited by tenant ’.—Where a Hindu widow 

made a grant of a putni tenure without any valid cause and on her death the rever- 
sionary heir brought a suit to set aside the putni grant, held that the reversioner having 
withdrawn money deposited by the putnidar as rent due by him under this section, 
this was primd facie an admission that the putni was still subsisting Modhu Sudan 
V. E, G, Kooke, I. L. R., 25 Cal., i. 

Bona fide doubt as to who is entitled to receive rent ; — a tenant has no right 

to bring a suit to h:t{;e it determined which of two defendants, both of whom 
claimed rent from him, is his landlord: — Koylash r. Goluk 2 C. W, N., 6i. 
Plaintiff brought a suit for rent of a plot of bastu land from the defendant who 
was a raiyat of the village under another landlord. The defendant pleaded that 
owing to dispute between rival landlords, he had deposited the rent under 
sec. 6 1 of this Act and that there was a full acquittance by the deposit. Per 
Ghosc J. — It was not necessary to decide in the case whether the defendant 
was a raiyat under sec. 182 of this Act, and whether a deposit could be made under 
section 61. The deposit had been made in fact, and the question which remained 
for determination was as to who amongst the rival landlords was entitled to the money 
made available by the deposit. The present suit was therefore liable to be dismissed. 
Per Geidt J. — The suit was liable to be dismissed because section 182 applied 
and the deposit under section 61 was a valid deposit.-* (Protap Chandrk Das v. 
Biseswar Pramanick 9 C. W. N,, 416.) 

Fees leviable on applications to deposit rent : — For the fees to be levied 

under sub-section (2), see rule 5, Chap. VH of the Government rules, Appendix. They 
are : — “ tor deposits of rent under Section 61 (2), 4 annas for every such deposit of 
Rs. 25 or less, with an additional 4 annas for every Rs. 25 or part of Rs, 25 in excess : 
provided that in no case shall the fee exceed the siJni of Rs. 5.'* By Notification of the 
Government of India, No, 4650 of the loth September, 1889, it has been declared that 
the proper fee to be charged on an application to deposit in any Court rent 
not exceeding the sum of fifteen rupees, shall be as follows: — If the amount deposited 
does not exceed Rs. 2-8, one anna ; if the amount deposited exceeds Rs. 2-8 but does 
not exceed Rs. 5, two annas ; if the amount deposited exceeds Rs. 10, but does not exceed 
Rs. 15, six annas ; provided that no fee shall be chargeable on an application to deposit 
rent in respect of which a fee is chargeable under any rule framed under sub-section 
(2) of section 61 of the Bengal Tenancy Act, VIII of 1885. (i) (See High Court's 
General Rules and Circular Orders, Civil, Chap. II, part IV, rule 9,) 

Linitation* — Co-sharer landlords being jointly and severally entitled to the 
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rent the service of notice of the deposit of rent on any of them under sec. 61 will not 
reduce the period of limitation to six months under art. 2 (a) of Sch. Ill — Rup Chand 
Mahton r. Gudar Singh, 5 C. W. N., xxx. 

62 . (i) If it appears to the Court to which an 
application is made under the last fore-going 
C^urr^r^entdepo- section that the applicant is entitled under 

sited to be a valid that section to deposit the rent, it shall receive 

acquittance. g receipt for it under the seal 

of the Court. 

(2) A receipt given under this section shall operate as an 
acquittance for the amount of the rent payable by the tenant 
and deposited as aforesaid, in the same manner ^nd to the same 
extent as if that amount of rent had been received — 

in cases (a) and (/^) of the last foregoing section, by 
the person specified in the application as the person 
to whose credit the deposit was to be entered ; 

in case (c) of that section, by the co-sharers to whom the 
rent is due ; and 

in case (d) of that section, by the person entitled to 
the rent. 

The principles inculcnted in s.s. 6[, 6>» 63 and 64 have been ^thiis explained 

by tlie High Co irt in the case of Sridhur v. Rameswar, 1 . L. R., 15 Cal., 166 : 

“ It would appear .upon a consideration of the.se two sections (61 and 62) that if 
a verified application is made to the Court, and if it contains the grounds under which 
an application under s. 61 is authorized to be made and if it also contains the particulars 
which must be mentioned, the Court is bound to receive the rent and give a receipt 
to the tenant, 'Ihe Court is not authorized at this stage of the proceeding, or at any 
subsequent stage, to enter into a judicial enquiry as to whether sufficient grounds in 
law exist entitling the tenant to make the deposit .. .U will be observed that there is 
no machinery provided for the Court to enter into a judicial enquiry in connection with 
the matter of the deposit, nor is there any provision entitling the zemindar to come in 
and to be heard upon the subject.. The words ‘the full amount of the monev then 
due’ in sec. 61, and " the amount of the rent payable by the tenant ' in s. 62, have no 
relation whatsoever to the amount of rent justly payable, but only to such rent due and 
payable. It is entirely at the option of the zemindar either to receive the rent deposited 
or not, just as he pleases. He may, if he objects to the amount of rent payable by the 
tenant for his holding, bring a suit under sec. 158 of the Act to have that matter 
determined, or he may bring a suit for the recovery of the whole of the arrear of rent 
due to him up to the date of deposit within 6 months of the date of the service of the 
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notice upon him disregarding altogether the deposit made by the tenant ; and if in that 
suit it be proved that the tenant had without reasonable or probable cause neglected or 
refused to pay the amount of rent due to the zemindar, the Court might award to him 
damages and costs in addition to the rent. But if, on the other hand, it appears that 
the suit of the zemindar was without reasonable or probable cause, the court might award 
the tenant damages as against the landlord. Upon these considerations it seems to us 
clear that when a deposit is made by a tenant, and the Court grants him a receipt, the 
zemindar cannot, in any way be prejudiced, and that the tenant makes such a deposit 
at his own risk 

Sub-section (2). A deposit of rent operates as an acquittance;— when a tenant 

entertains a bond fide doubt as to who is entitled to receive his rent and deposits it in 
Court under the provisions of this section, such deposit operates as an acquittance and 
it is a good defence. -|^talkartt v* Guru Das Kundu, I. L. R., 21 Cal., 680. 

63 . (0 The Court receiving the deposit shall forthwith 

cause to be affixed in a conspicuous place at 
Notification of ‘ the Court-house a notification of the receipt 
receipt deposit. thereof containing a statement of all material 

particulars. 

(2) If the amount of the deposit is not paid away under 
the next following section, within the period of fifteen days next 
following the date on which the notification is so affixed, the 
Court shall forthwith — 

in cases {a) and {b) of section 6i, cause a notice of the 
receipt of the deposit to be served, free of charge, 
on the person specified in the application as the 
person to whose credit the deposit was to be 
entered ; 

in case (c) of that section, cause a notice of the receipt 
of the deposit to be posted at the landlord’s village- 
office or in some conspicuous place in the village 
in which the holding is situate ; and 

in case (d) of that section, cause a like notice to be 
served, free of charge, on every person who, it has 
reason to believe, claims or is entitled to the 
deposit. 

Service of notice The Local Government has framed the following rule 
regarding the service of notice under sub-section (2) : — 
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Section 63 (2). — In cases (^), (6) and (r/) of section 61 herein referred to, the 
notice of the receipt of the deposit shall be served by forwarding the notice by post 
in a letter registered under Part III of the Indian Post Office Act, 1866, or where 
the Court may deem it necessary, in the manner prescribed for the service 
of a summons on a defendant under the Code of Civil Procedure/* See Appendix. 

Limitation • — a suit for arrears of rent which fell due before a deposit was 
made under sec. 61 on account of the rent of the same holding must be brought 
within six months of the date of service of the notice of the deposit [Sch. Ill, Part I, 
art 2 (a)]. But see Mahomed Sukhurulla a, Ramya Bibi, 7 W. R., 487. 

64 . (i) The Court may pay 'the amount of the deposit 

to any person appearing to it to be entitled to 
Payment or re- - the same, or may, if it thinks fit, retain the 
fund of deposit. amount pending the decision €)f a Civil Court 

as to the person so entitled. 

(2) The payment may, if the Local Government so direct, 
be made by postal money-order. 

(3) If no payment is made under this section before the 
expiration of three years from the date on which a deposit is 
made, the amount deposited may, in the absence of any order 
of a Civil Court to the contrary, be repaid to the depositor 
upon his application and on his returning the receipt given by 
the Court with which the rent was deposited. 

(4) No suit or other proceeding shall be instituted against 
the Secretary of State for India in Council, or against any 
officer of the Government, in respect of anything done by a 
Court receiving a deposit under the foregoing sections ; but 
nothing in this section shall prevent any person entitled to 
receive the amount of any such deposit from recovering the same 
from a person to whom it has been paid under this section. 

Effdct of withdrawal of doposit* — lu a suit in which a deposited two 

j'ears’ rent under this Act, and the rent was withdrawn by the landlord by a petition stat- 
ing that “ my tenant had deposited Rs. 1043 rent due to me,” their I.ordships the Privy 
Council Judges held that by such action the landlord must be regarded as having 
elected to recognize and confirm the patni tenure Madhu Sudan. — Singh v. Rooke 
I. L. R., 25 Cal., I ; I C. W, N., 433: L. R., 24 I. A., 164. The mere deposit 
of rent in the Collector’s Office by the purchaser of an under-tenure in his own name 
and that of the registered tenant is not sufficient notice to the zemindar of such 
purchase, nor is the mere acceptance by the zemindar of rent so paid an acknowledg- 
ment on his part of the purchaser as his under-tenant ; but it is otherwise when 
there is acceptance with notice, notwithstanding that the transfer has not been 
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registered. — Mritan Jai Sarkar v. Gopal Chandra Sarkar, 2 B. L. R., A. C., 13 1 ; 
10 W. R., 466. 

_ Court-fee leviable on applications for the pa3mient*and return of deposits 

of rent: — The Government of India has remitted (.see Notification, 4650 of the loth 
ui^adogber, 1889,) payable under clause (a), para (4), and clause (^), para (2), of 

art. I, Sched. II of the Court P'ecs Act, on applicatio;is for the payment of deposit of 
rent in which- the deposit does not exceed I^s. 25, and the application is made within 
three months of the date on which the deposit first became payable to the applicant. — 
(High Court’s General Rules and Circular Orders, Civil, Chap. II Part IV, rule 9, 
A (10), p. 78). But when the deposit exceeds Rs. 25, but is less than Rs. 50, or when 
the deposit exceeds Rs. 25, but the application has not been made within three months 
of the date on which the deposit became payable, the ^application for payment or for 
the return of the deposit will if presented to a Civil Court of original jurisdiction, be 
subject to a fee of i anna under para. 4,- cl. (a), art. i, Sched. 11 , Act VTI of 1870. 
When the deposit amounts • to or exceeds Rs 50, and in all cases in which the 
application is made to a principal Civil Court of original jurisdiction, the application 
for the payment or return of the deposit will be subject to a Court-fee duty of 8 annas, 
under para. 2, cl. (/;j, art. i, Sched. II, Act VII of 1870. 


65 . W'here a tenant is a permanent tenure-holder, a 
raiyat holding at fixed rates or an occupancy- 
raiyat, he shall not be liable to ejectment for 
arrears of rent, but his tenure or holding shall 
be liable to sale in execution of a decree for the 
rent thereof, and the rent shall be a first charge 
thereon. 


Liability to sale for 
arrears in case of 
permanent tenure, 
holding at fixecl rates 
and occupancy- 
holding. 


This section has introduced a revolution : " We have every reason to believe that it 
(sale for arrears of rent) will be equally successful in the case of occupancy-holdings. 
Indeed, vve are not without previous experience in respect of these also, many landlords 
of their own option and as the readiest way of getting rent, having brought raiyati- 
holdings to sale in execution of decrees obtained for rent. The largest amount of rent 
which a landlord can sue to recover is about four year's rent. There are few occupancy-" 
holdings in fairly populated districts which are not worth four years ’ rent with 
the costs of getting a decree for it. If the landlord has any doubt on this point, he 
need not allow more than a single year’s rent, or even than a single quarter’s rent to 
fall into arrear without suing for it. ” (R. C. R. 1 . 58.) 

Old law : — Sections 22 and 23, 52 and 59 of Act VI 11 B. C. of 1869 contained the 
old law on this subject. While ss. 22 and 23 of the old Act contemplated suits 
for ejectment against all raiyats and ordinary leaseholders for non-payment of rent 
.and while s. 52 gave a right to the landlord to eject all raiyats and leaseholders for 
default of rent, s. 65 of this Act expressly protects permanent temireholders^ fixed 
raiyats and occtipavcy raiyats from ejectment. Even non-payment of rent does not 
subject them to forfeiture. This is consistent with ss. 10 and 2^5 of the Act. As to 

34 
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non-occupincy raiyats, the old law seems to remain in tact (s. 66). But where an 
under-teniirc was transferable by sale, either by the title deeds or by custom of the 
country (s. 59 of Act VI H B. 0 . of iS(vj), it was held that a landlord who had a 
decree for an cars of rent could not eject the tenant, but could only sell the tenure or 
jote in question. — Tirbhobun Sing v. Jhona Lall (1872), 18 W. R., 206; Krishtendra 

Roy V. Aina Bewa [1882J, L L. R., 8 Cal., 675 ; S. C., 10 C. L R., 399; Fakir 

Chand v . Fouzdar Misra [1884.], I. L. R., to Cal., 54.7. 

Rent shall bs a first chargs thereon : -Tlie object of this section is that all 
permanent tenures and fixed and occupancy holdings are hypothecated to the 
landlord for rent ; so that tj^ic tenant cannot, by disposing 
of the tenure to a third party, deprive the landlord of 
his lien upon it. There were at first soinc conflicting decisions on this point under 
the old law*. Thus where the plaintiff had purchased under a Civil Court decree, 
the rights and interests of .i tenant in a certain undcr-tenure or holding, and 
this undcr-tenure was afterwards brouglit to sale for arrears of rent by the 
zemindar , it was held that the purchaser under Act X sale, and not the plaintiff, 
was entitled to possession. — (Khoobhari i\ Roghoobur, 2 \V. R., 141 ; Ciopal Mundle 

V. Subhodra Boistobee, 5 W. R., 205 ; Safurunnessa Saree Dhoobce, 8 W. R., 

384 ; see also Ram jeeban v» Peary Lai, 4 W. R., Act X, 30 ; Golam Chunder v, 

Nnddiar Chanel, 16 W. R., i ; 15 W. R., 99 ; 17 W. R., 452 ; 20 W. R , 59; Sp. 

W. R., Act X, 48). But another decision seemed to be contrary to these, in which Phear, J., 
said: “The penver which a Revenue Court has in this behalf is given to it by section 
105 of Act X of 1859, and we think that those provisions onl)^ enable the Revenue 
Court to .seize and sell that wliich at the lime is the properly of the judgment-debtor. 
There is nothing in the whole Act as we read it to indicate that the I.egislaturc contem- 
plated for a moment that the property of any other person than the judgment-debtor 
should be sold for the debt of the latter, even though the property had proviou.sly been 
the property of the judgment- debtor.” — Pran Bandhu v, Sarba Sundari, 3 B. L. R., 
A. C\, note 52 ; 10 W. R., 434. And this decision was followed in Samiruddi v. Hurish 
Chunder, 3 B. L. R., A. C., 49, where Loch, J., said : “But it was further urged that 
under the provisions of section ii2of ActX, of 1859, the tenure of the raiyat was 
hypoiiiccatcd for rent. This is a mistake. The produce of the land is held to be 
hypothecated and the zemindar, instead of bringing a suit for arrear, may recover 
the same by distraint and sale of the produce.^’ — (Compare also 10 W. R., 334, 446; 
W. R., 449; r5 W. R., 341 ; 17 W. R., 417 ; B. I-. R., App., 49; 7 W. R., 183 F. B. ; 
Dowlatga/i v Mooirshi Munwar, 12 B. L. R., 485 note; Raj Kishore v. Bulbhuddur, 
S. 1 ). A., (1859), 389 ; Wahed Ali tj, Sadiq Ali, 12 B. L. R., 487, note. But it was 
later on settled byaF'ull Bench t at the tenure passes by the sale — Sham Chand?;. Brojo 
Nath, 12 B. R., 484* F. B. ; 21 W. R., 94. This decision was put by Chief Justice Couch 
upon tlie ground that ^'thc holding or interest which had been created by the lease 
passes under such a sale” ; and he argued that if this is not intended, when it is said the 
‘tenure’ is to be sold, there was no need for the provision, because “the right, title and 
interest of the judgment-debtor could be sold under an ordinary decree.^' This 
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argument will apply even to the present section of the new Act, But with due deference 
to the learned Chief Justice, we might venture to submit that the provisions for sale of 

an under-tenure for arrears ot rent prescribe a dilTcrent mode of sale from the ordinary 
process of sale in execution, and expressly give a different elTcct to such sale, since 
they entitle the purchaser to avoid incumbrances : and if the mere provision that the 
tenure should be sold sufficed to pass the entire interest, in whomsoever ve.sted, as 
argued by the Chief Justice, there would seem to have been no necessity to provide 
that incumbrances might be avoided, since to use the words of the Chief Justice the 
“tenure” means “not the right or interest of any person in the land but the holding 
which has been created by the lease.” 

The provisions of s. 65 of the present. Act arc, however more explicit. When- 

, ever a tenure or holding is sold otherv^ I »c than in execution 

• of a decree for arrears of rent, it is sold subject to the 

lien of th(! landlord on it for any rent due at the time of sale ; the landlord is thus in 

the position of a first mortgagee, as far as the rent is concerned. 

Rent first lien. 

— Tarini Prasad 7 f, Narai}'an Kumari, I. L. R., 17 Cal., 301. 
So, when a tenure is sold in execution of a mortgage decree, the purchaser takes it subject 
to the liability for the rent whiclihad accrued due in respect thereof at the time of its 
purchase. — Maharani Dasya-z^. Harendro Lai Rai, i (L \V. N., 458. And if he paid the 
amount to save the tenure from sale, he had no right of recourse against the former tenant. 
— Ibid, Where the rents had become due from the tenant whilst beheld the tenure, and 
the landlord obtained a decree therefor after he (the landlord) had transferred the 
property to somebody else, such transfer would be no bar to the landlord enforcing 
his right against the tenure. “The relationship of landlord cand tenant existed during 
tlic period for which rent was claimed, llie rent was due to him as landlord, was 
decreed to him as such, and it was a charge on tlic tenure.” It could not, therefore, 
be successfully contended that he could not have executed the decree under the 
provisions of the 'rcnancy Act, by the sale of the tenure in respect of which it was 
obtained. — Chatrapat Singli v, Cropi Chand Bothra, 1 . L. R., 26 Cal., 750. But see 
contra in the case of Hemcliandra Bhunjo v. Monmohini Dasi. 3 C. W, N., 604. 
A thikadar brought a suit for tlie rent of a tenure more than two years after the 
expiration of his lease, and brought the tenure to sale more than five years after he 
had ceased to be in possession ; and in the meanti?nc the landlord had entered into 
possession of the tenure and had obtained a decree for arrears of rent falling due 
after the termination of the lease : it was held that there could not be two first charges 
standing simultaneously against the tenure, and that, under the circumstances, the 
only person entitled lo the first charge was the landlord in possession ; also that, at 
the time of the sale under the thikadar’s decree, the tenure was subject, to the first 
charge existing in favour of the landlord for the rents which had fallen due after the 
termination of the lease. — Srimant Roy v, Mohadeo Mahata (1904), I. L. R., 31 Cal., 
500 ; S. C., 8 C. W. N., 531, A 16 anna proprietor obtaining a decree for the whole 
rent due in respect of a moknrari tenure in a suit brought against all the tenants is 
ettlilled under this section of the Act to sell the tenure in execution of the decree, 
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although, he recognized the fact that the tenants had subdivided the tenure and chose to 
accept* a decree making each of them separately liable for his own share of the rent* 
Taiini Pros'id Roy v. Narayan Kuinari Debi I. [>. R., 17 Cal., 301. Referred to 
and explained, Surbo Lai v, J. jNI. Wilson, L L. R., 32 Cal., 680. 

But, where a tenure or holding is sold in execution of a decree for its own arrears of 
rent, It passes to the purchasers free from all liability for 

a'Tears of^renu previous arrears. The Judges observed : — “ Rent falling due 

during the time that a tenure belongs to any particular 
tenure-holder is a first charge on the tenure, only so long as it is his, and has not been 
sold for arrears of rent. And this, v'e think, is made clear beyond doubt by clause (c*) of 
section 169, which enacts that If any surplus remains of the proceeds realized by the 
sale of a tenure in execution of a decree for arrears of rent, after satisfying that 
decree, any rent falling due between the date of the suit in which the decree was passed, 
and the date of sale, shall be paid therefrom to the decree-holder. This provision of 
tlic law evidently shows that the legislature intended that the charge in respect of any 
rent falling due, between tlic date of suit and the date of sale in satisfaction of the 
decree passed therein, shall be transferred from the tenure to its sale- proceeds, and 
that the tenure shall pass to the purchaser at a sale for arrears of rent free of all liability 
created upon it by the default of the previous holder”- -(Eaiz Rahman v. Ram Sukh 
Bajpai, 1 . L. R., 21 Cal., i6g. Hence when a landlord himself sold an occupancy 
holding in execution of a money decree, he could not again sell it in execution of 
a decree for rent due for past years, and that a purchaser at such a sale acquired 
no right in the holding. — (Ram Saran Poddar i/. Mahomed f.atif, (3 C. W. N., 62). 
Section 65, which provides that the “tenure or holding shall he liable to sale in exe- 
cution of a decree for the rent thereof, and the rent shall be first charge thereon, 
only intends what is explicit y laid down in sub.^equent sections of the Act, that is, 

those in Ch. XIV, namely that the charge should be enforced by the sale of the 

tenure or holding free of encumbrances, and if in any case the decree fijr rent either 
has not been, or cannot be, enforced by the sale of the tenure, we do not think that 
the charge created by s. 65 can be enforced in any other way.” — Norris and 
Bancrjce, JJ.) Shoshi Bluisan r. Gogan Chundcr, 22 ('al., 364. I'hc “charge” 

Nota charge as Icficml to . ‘n tliis section is uot such a "charge” as is 

P^operty^ Act^ transfer of defined by s. loo of the Transfer of Property Act ; and a 

landlord is not restricted by the provisions of this Act to 
executing a decree obtained by him for arrears of rent in the first instance by sale 

of the tenure or holding, but is at liberty to execute it in the ordinary manner 

against the person or other property, whether movable or immovable, of the 
tenant :—Fatick Chunder E. G. Foley, 15 Cal. 492. In the case of Tarini Pershad 
V. Narayan Kumari, 1 . L. R., 17 Cal. 301, Petheram, C. J., said as follws;— ” This 
section, so far as I can see, creates a first charge upon the tenure for the rent of it, 
and puts the landlord in the position of a first mortgagee, so far as the rent is 
concerned, but the tenant remains personally liable for the rertt. So that the landlord’s 
position is this: he has a mortgage or charge upon the tenure for the rent, and he 
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has a remedy against the tenant personally for the debt due to him. That being tho 
case, he has a right to avail himself of either of his remedies. He may, if he chooses, 
bring an action in which he claims to establish his lien upon the tenure to bring that 
tenure to sale, notwithstanding any other charge which may have been made upon 
it, and that whether the tenant had any other property and whether some one else had 
a charge by way of contractual mortgage upon the tenure or rent. ” 

When a landlord has taken a mortgage of the holding of a tenant he is debarred 
under s, 99 of the Transfer of Property Act from bringing 
mortgagee^of *?h"^hoUiing* the tenure to Sale in execution of his rent decree otherwise 

than by instituting a suit under s. 67 of the Act : - Rai Ramani 
V. Surendra Nath Dutt, i C. W. N., 80. 


The effect of sale upon unregisterd tenant* — The FuU Bench decision in the 

case of Sham Chand 2/. Brojo Nath 12 B. L. R., 484, 21 W. R. 95 Jhad, how^ever, its 
effects upon the unregistered tenant under the old law. It has been laid down that the 
zemindar need not look beyond his registered tenant, and in any case the sale cannot 
be set aside for fraud on that ground alone.— (Bhabo Tarinee r. Prosunno Mayi, 
10 W. R., 304; Sadhun Chuuder v* Gooroo Churun, 15 W. R. 99.) A decree 
for rent obtained by a landlord against his registered tenant renders the tenure in 
respect of which it is passed liable for sale, although it may have passed into other 
hands than these of the judgment-debtor. — (Rashbehary r. Pehary Molian, I, L. R., 
4 Cal., 346.) Where a tenure stood in the name of one or two original co-sharers, 
but the other co-sharer had bought all his right at a sale in execution of an ordinary 
decree, and thus was the owner of the whole tenure, but whose name was not registered, 
it was held that the tenure might be sold in a suit for eleven years' arrears against the 
registered tenant who admitted the claim for arrears, — (Doorga Prosad v. Sreekisto 
Moonshce, 2 Wyman’s Rep., 212 ; Sp. W. R., Act X, 48,^ And similarly a sale under 
decree in a suit for arrears due from all the shareholders in a taluk, but to which only the 
registered sharers seem to have been parties, although the other sharers w'ere aware 
of the pendency of the suit, was held to pass the tenure. — (Alimoodeen Sabir Khan, 
8 W. R., 60.) In execution of a decree against one of several joint holders of a 
tenure w^hen it is clear that what is sold and intended to be sold is the interest of the 
judgment-debtor only, the sale must be confined to that interest, although the decree- 
holder might have sold the whole tenure, had betaken proper steps to do so, or although 
the purchaser may have obtained possession ot the whole tenure under the sale. 
But if however, it appears that the judgment-debtor has been sued as representing 
the ownership of the whole tenure, and that the sale, although purporting to be of 
the right, title, and interest of the judgment-debtor only, was intended to be and in 
justice and equity ought to operate as a sale of the tenure, tlie whole tenure must 
be considered as having passed by the sale. If the question is doubful on the face 
of the proceeding, the Court must look to the substance of the matter and not to 
the form or language of the proceedings. Where a judgment-debtor was alone 
registered in the sherista of the zemindar as owner of a tenure, but it appeared that 
his two brothers, who were joint in estate with him, were eiHitled to an equal share 
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with him in the lenme, but that tht judgment-debtor was the manager ; and when 
it appeared that the zemindar being only entitled to a share in the zemindari had 
obtined a decree against the judgment-debtor alone tor arreais pf rent, and in execution 
thereof proceeded to sell his I'ight, title, and interest under s. 64 of the Rent Act it 
was held that as the judgment-debtor represented his brothers, and as they were 
equally liable to pay the amount of the decree, upon the principle set out above, the 
latter were not entitled to recov’er their share of the tenure which the auction-pui chaser 
had obtained possession of in e'tccution of the decree against the judgment-debtoi . 
(Jeolal -z;. Gunga Erosad, I. I.. R., 10 Cal., 096.) In this case the older decisions 
of Dular Chand v. Lala Chabccl Chand, I.. R.^ 6 I. A., 7J, and Bissessur Lai 
Maharajah Luchmessur, L. R., 6 1 . A., 233, were commented upon. The plaintiff 
purchased in a private conveyance from the registered tenant of a permanent 
transferable interest in land such as is described in s. j 6 of Act VIII of 1S69 (B. C.), 
but no notice of the transfer was given to the zemindar. The zemindar sfibscqucntly 
brought a suit against the tenant for arrears of rent and obtained a decree, in 
execution of which he caused tlie tenure to be sold and himself became the purchaser. 
The plaintiff took proceedings under s. 311 of the Civil Procedure Code to set aside 
the sale, but his application was rejected on the ground, an erroneous one, that he 
was not a proper party to Lake such proceeding, and he did not appeal against the 
order rejecting it. It was held in a suit brought against the zemindar and the tenant 
to set a '.idc sale, that in the absence of fraud the suit was not maintainable. The 
plaintiff might have Svalisficd the rent decree, and so prevented the sale, or he might 
have appealed against the order rejecting liis application to set it aside. But having done 
neither, and the zemindar having had no notice of the transfer, the plainliO was not 
entitled to treat the proceedings in the rent suit as a nullity on the groiuul that he was 
not a party to it, — (Panye Chunder lluro Chundur, I. L. K., 10 Cal., 49O.) 
Ill n case the plaintiff had obtained a decree for possession of a taluk, hut 
while the decree was under appeal the zemindar sued the registered tenant for arrears 
up to a period subsequent to such decree a sezaw^al wvis pul in possession of the 
taluk, and a sale decreed in the rent-suit; and the plaintiff did not get himself 
registered or lender to slay the sale or apply lor the removal of the sezawal : under 
these (‘ircumstances it was held that plaintiff w^ould not set aside the sale, and that the 
whole tenure passed, there being the necessary pnwision to that effect in the lease. — 
(horbes V. Protap, 7 W. H., 409.) But where a transfer tenure has been recognized 
the zemindar cannot sell for arrears in a suit against the registered holder. — (IJmurt 
Lai 7^ Sooruh IXasi, 2 W. R., Act X, 80; Samiracldi Khalifa v. Ilarrish Chandra, 
3 B. L, R., A. C., 49 ; Pran Biindhu v. Sarba Sundari, 7/jid,, 52 note ; Meah Jan r. 
Kanina Mayi, 8 B. L. R., i ; Ram Buksh v, Hridoy Mani, {hid, 10 note ; Mojon Dula 
Gazi, 12 B. L. R., 492 nolo ; Rarn Kishore 7^. Krlstamoncc, 23 W. R., loo.i Compare 
also Krista Chandler v, Raj Krista, 1 . L. R., 12 Cal., 24. A decree for arrears of rent of 
an undcr-lcnure was obtained against a tenant who became an insolvent, and whose 
tenure Vjccamc vested in the Official Assignee by virtue of the provision of the Indian In- 
solvent Act, II and 12 Vicl,, C\ 21. An application was made under ss. 59 and 60 of the 
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Rent Law, Bengal Act VJII of 18619, for an order that the tenure should be sold for its 
own arrears. The Official Assignee objected to the sale, and contended that the decree- 
holder’s only right was to prove in the insolvency for the amount of his debt. It was 
held that, whether arrears of rent became due before or after the insolvency of the 
judgment-debtor, the decree-holder was entitled to sell the tenure in execution 
of his decree. — Chunder Narain v, Kishen Chand, L L. R., 9 Cal., 855. 
Where upon the death of the last recorded tenant, none of his heirs had his name 
^ recorded in the landlord’s office, but they held the land and 

Decree acfinst some of 

the heir-, to the Went Oil paying the rent and obtained separte rent-receipts 

recorded tenant , ^ 

for some years until recently when a rent-suit was brought 
against two of them only and the jumma was sold in execution of the decree : Jield^ 
that after having accepted rent from all the heirs the landlord bad no right to ignore 
some of them ; that the sale did not pass the entire jumma but only the right, title 
and interest of the judgment-debtors : — Durga Hazra 7;. Sarnosh Akon, 4 C. W. N., 
608. The heirs of the last recorded tenant with respect to an occupancy holding arc 
entitled to claim recognition from the landlord and if the latter, ignoring them, 
bring a suit for arrears of rent and in execution thereof sell the holding the right of thew 
former is not affected ; JhuL Where a decree for the rent was obtained against 
some of several heirs of a deceased tenant, heJd that the heirs who were 


not parties wore entitled to contest a sale fraudulently obtained, although 
as heirs of a deceased registered tenant they had not got tliemselves registered 
in the landlord’s shcrlsflta and as such not competent to question the 
Watson and Company, decree; — Jagan Nalh v, 19 Cal., 341. When 
occupancy rights, transferable by custom, have been transferred, it is no 

doubt open to the transferees to sue under the Specific 
Suit for rcffivtra- Relief Act to have it declared that they have acquired certain 

riglits, but if it is the object of such a suit to have it declared 
that the old tenant is no longer responsible for the rent, and that the transferee is so 
responsible to the landlord, siicli a declaration cannot be obtained without the service 
of the notice prescribed by s. 73 : — Ambica I^crshad?;. Chowdry Keshri, 1 . L. R., 24 Cal., 
•C42. By suing the unregistered tiansferee of a particular putni jointly with the trans- 
feror the zemindar only recognises liirn as one of the joint holders of the putni but 
because he does so, he cannot be said to have waived the right secured to him to 
preserve the unity of the tenure held under him without splitting it and apportioning 
its rent: — Sourindra Mohan v, Surnomoyee, 3 C. W. N., 38 : 1 . L. R., 26 Cal. 103. 
A decree for rent of a tenure obtained against the registered tenant binds an 
unregistered transferee of the same who can shew no sufficient cause for not registering 
his name and may be enforced by sale of the tenure : — Shosi Bhusan v. Gagan Chunder, 
L L. R., 22 Cal. 364 (at p. 372). All the oo-owncr of a taluk are jointy liable for the 

rent during the period over which their ownership extends and 
liaM^TcrcImiribut^^^ although the landlord sues only the recorded tenants for the 

rent, this would not relieve the unrecorded tenant, from the 
equitable liability of paying their share of rent to those of the recorded tenants 
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who are obliged to pay the whole. The fact that oijp of the co-owners (whose name 
is not recorded and who is not a party to the suit for rent), sold away his interest 
before tin dite of suit he having? been a co-owner at the time th^ liability arose, would 
not relieve him of the liability although he may not have derived any advantage from 
the payment made, — Gobinda Chander v. Basanta Kumar, 3 C. W. N., 3 ^ 4 - 

Rights of fractional co-sharers nndor this section One of several pro- 
prietors can hold the status of a tenant under the other co-proprietors of land which 
appertains to the common estate : — Jawadul Huq v* Ram Das, I. L. R., 24 Cal., 143. 
Section 65 should be read with s. 188 post, A decree obtained for rent by some of the 
co-shares in a zemindari and not by the whole body of zemindari could not be regarded 
as a decree under the Bengal Tenancy Act. — Durga Charan Mandal v. Kali 
Prosanna Sircar 1899. 1 . L. R., 26 Cal., 727, 3 C. W. N., 586 ; sec also Prem Chand 
Nuskur -y. Mokshada Dcbi 1887, 1 . I.. R., 14 Cal., 201 ; and Jugobundlui Pattuck v. 
Jogu Ghose Alkushi 1887, I. L. R., 15 Cal. 47. And if an occupancy-holding is not 
saleable according to custom or usage it is not open to the co-sharer landlord (who 
could not be regarded in any other light as a mere creditor) to bring to sale the 
•interest of the occupancy raiyat in the holding, and the raiyat would be entitled 
to object to the application for delivery of possession even after the confirmation of 
the sale, on the ground that it was illegal. — Durga Churn v. Kali Prosunna cited 
above. The Bengal Tenancy Act does not contemplate or provide for the sale of a holding 
at the instance of one only of several joint landlords, who has obtained a decree for 
the sliarc of the rent separately due to him : such a sale must be under the provisions 
^ of the Civil Procedure Code and would not carry with it the special incidents 
attaching to a sale under the Bengal Tenancy Act, When, therefore, an occupancy 
holding, not transferable by custom or local usage, is sold in execution of a decree 
obtained by one of several joint landlords for the share of the rent separately due 
to him, the purchaser acquires nothing by his purchase, the judgment-debtor having 
no saleable interest in the holding : — (Saudagar Sarkar v, Krishna (Chandra Nath, 
I. L. R., 26 Cal., 937; 3 C. W. N., 742). A fractional share-holder selling a 
non -transferable holding in execution of a decree which he obtained for his share 
of the rent is, therefore, in no oetter position than an outsider selling the holdings 
in execution of a money decree (Jarip v. Ram Kumar Dc, 3 C, W. N., 747). The 
Holding. “P-ifccl” or "parcels” in s. 3 d. 9 of thi.s Act means 

“entire parcel” or ‘ entire parcels” and is not " intended to 
apply to an undivided fractional .share in a " parcel or "parcel.s” of land ; undivided 
shares in parcels of land cannot coastitute distinct “holding” within the meaning 
of this Act.” An attachment of a tenure or holding execution of a decree for 
arrears of rent is not such an attachment as is contemplated by sec. 170 of the' 
Act— Beni Madhab Rai r. Jaod Ali Sarkar, I, L. R., 17 Cal., 390). In a 
suit for rent for four years, it appeared that, for the first two years of the claim, 
the plaintiffs represnted the entire body of the landlords, and that for the last 
fwo years were only fractional landlords. The High Court held that the decree in 
such a case was not a rent-decree under the provisions of 'section 65 of -the Bengal 
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Tenancy Act, which presupposes that the decree should be in a suit in which all the 
landlord co-sharers are plaintiffs and not merely some of them. -—Sheik Naimuddin 
V, Grish Ghuder Ghosh, 6 C. W. N., 124. The sale of a tenure in execution of a decree 
for rent obtained by certain persons who did not constitute the entire body of land- 
lords at the date of the suit and of the decree, and who were not the entire body of 
landlords at the date at which part of the claim for which the rent-suit was brou.s^ht 
accrued due, would not pass the entire tenure but would merely pass the ri^ht, 
title and interest of the judgment-debtors in tlie tenure at the date of the sale. — Ibid, 
per Bancrji , J. 

Rsmadies open to the landlords for execution of rent decrees ; — Under tlie 

old law when the tenure or holding was saleable, the only remedy open to the 
landlord in enforcing his rent decree was in the ist instance to sell it up, — (Deanatullah 
V. Nazar ^Ali Khan [iS68], i B. L. R., A. C., 216; 10 W. R., 341; Joki 

Lai V. Narsingh Narain Singh [1866], 4 W. R., Act X, Ruling 5 ; Huri^h Chandra 
Rai The Collector of Jessore [1877], 1 . f., R., 3 Cal., 712; Lalit Mohun Roy 
Vm Binodai Dabce fi886), 1 . L. R., 14 Cal., 14. And he was debarred from 
proceeding in execution against any other immovable propert}^ of the tenant untiJi 
he could show that his decree could nf»t be satisfied by attaching the person and 
movable property of tlic judgment-debtor. He could not moreover proceed against the 
person and property of tlie judgment-debtor simuU.ancously. Section 65 of the present 
Act has been construed to mean that the landlord, in the case of a saleable tenure 
or holding, has a double remedy ; In Fotick Chunder Dey Sircar Foley, 1 . L. R., 

15 Cab, 402 ,* it his hcon held tint a landlord who obtains a decree for 

rent under the Bengal Tenancy Act is entitled, if he pleases, in the ist instance 
to attach the movable property and the person of the judgment-debtor and that 
he is not obliged in the ist instance to endo ivoiir lo execute his decree by putting 
up for sale the tenure, the rent in respect of which is in arrears, and for which 
he has obtained decree. In Tarani Prosad Roy %k Nara3^an Kumari Devi, 

I. L. K,, 17 ( ab, 301, it has l)ecn held that under the present law the landlord 

may bring a suit to enforce the statutory charge against the tenure or holding, or may 
elect to proceed as an ordinary creditor. Petlieram, C. ]., observed in this case 
This section, si far as I cm see, creates a ch.arge upon the tenure for the 
rent of it, and puts the landlord in the position of a first mortgagee, so far the 
rent is C( neerned ; but the tenant remains personally liable for the rent. So that the 
landlord's position is this : he has a mortgage or charge upon the tenure for the rent, 
and he has a remedy against the tenant personally for the debt to him. That being 
the case, he has a right to avail himself of either of his remedies. He may, if he 
chooses, bring an action in which he claims to establish his lien upon the tenure to 
bring that tenure to sale, notwit hstsnding any other charge which may have been 
made upon h, and that whether the tenant had any other property and whether some 
one else had a charge by way of contractual mortgage upon the tenure. But if he 
thinks fit, he need not follow that course. He may bring an action to recover the 
debt the tenant owes him, in the same way as he might if he were a mortgagee in a 

35 
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case where there was a personal covenant in the mortg-age-deed, giving the go-by to 
the mortgage and getting a personal decree against the debtor for the payment of the 
money. Having elected that course, he appears to be in the position of an ordinary 

creditor, able to reilise his debt by thi ordinary, forms of attachment and sale of any 

property wliich the debtor h i^, subject to any charge which other persons may haVe 
upon it. In this parlicnlar cave the decree is, n the face of it, only a money-decree 

tor the piym^nt of the money, anJ in my opinion may be enforced in any of the 

modes in which an ordinary money- decree may be enforced, either against the person 
of the debtor or any property of his that may be found. ” Where the rents had be- 
come due from the tenant whilst he held the tbnurc, and the landlord obtained a 
decree therefor after he had transferred his property to somebody else, the decree 
was a charge upon the tenure and it could be enforced under the Bengal Tenancy 
Act. — Chatrapal Sing v, Gopichand Bothra, I. L. R.^ 26 Cal., 750^ But see 
contra in the case of Hemchandra Bhunja v. Munmohini 3 C. W. N., 604. 


Decree for rent falling duo after previous suit and sale A decree for rent 

falling due between tlie date of a previous suit and the date of the sale in satisfaction 
of the decree passed therein is not a decree within the meaning of this section ; — Faez 
Rahaman -j. Ramsak Bajpai, I. L. R., 21 Cal., ibg. Where a decree was passed under the 
old Rent Law but the assignment and the application by the 
cnti(/rfb>^afsi){nfc^of reiu assignee for execution was made after the Bengal Tenancy 

decree, s ..,8, cl (h/. Act came into force, //c/f/ tliat cl. (/;) of sec. 14S of the Act 

applied to the execution proceedings and the sale on such an application, .which is prohi- 
bited by that clause is no sale under the Rent Law : — Shoshi Bhusan v. Gagan Chunder, 
1 . L. R., 22 Cal., 364, 


Liability of auction-purchaser for rent Where a tenure is sold in execution 

of a decree, the auction-purchaser is liable for the whole instalment of rent accruing 
due after his purchase, but before the confirmation of the sale* ; rent is to be regarded 
not as accruing from day to day, but as fall ig due only at stated times according to 
the contract of tenancy or in the absence of any contract, according to the general 
law laid down in sec. 53 of Bengal Tenancy Act: — Sat3^cndra Nath 'y. Nilkantha^ 
L L. R., 21 Cal., 383, but where a tenure is sold in execution of a decree for arrear of rent, 
which fell due before sale, the auction. -purchaser is not liable. -/^n/ The purchaser 
becomes a tenant only from the date of the confirmation of the sale and the 
arrears accruing due between the date of sale and date of confirmation of sale, 
must be treated as arrears of rent payable by outgoing tenant whose interest does 
not cease till the sale is confirmed. — Karunamoy 7;. Surendra Nath, 2 C. W. N., 
cqcxxvii, 327 (notes). Rent is by operation of law the first charge on a tenure, and 
a person who purchases the same at an execution sale must, in the absence of any- 
thing to denote the contrary,, be taken to purchase it, charged with the rent which is 
due in respect of it at the time of its purchase : — Srimati Moharanee v. Harendra Lai, 

I C. W. N., 458, But a purchaser of a tenure is not personally liable for its rent which 
fell due before the date of purchase, although the tenure may be liable for such rent ; 
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— Sreemutty Jogemaya v. Girindra Nath, 4 C. W. N., 590 ; see also Rash Behary v. 
Peary Moliun, 1. L. R., 4 Cal., 346. 

Decree for rent.against a Hindu widow a decree for arrears of rent obtained 

against a Hindu widow was put into execution after her death against properties 
forming her father’s estate in which she had only a life interest, heldy that it was 
a decree merely against her personally and was to be satisfied out of whatever 
she left at her death and that the estate which had passed to the next heirs was not 
liable : — Kristo Goblnd v. Hem Chunder, I. L. R., i6 Cal., 51 1. 

Movable property liable to attachment : — A decree for arrears of rent ob- 
tained by the raiyat against his un4er-raiyat is liable to attachment at the instance 
of the landlord as movable property. — Molicsh Chandra v. Guru Prasad, 13 W. R., 
401. 


What is not liable to attachnent in case of a cultivator:— when the judgment- 

debtor is an agriculturist, his implements of husbandry, and such cattle £ind seed-grain 
as may, in the opinion of the Court, be necessary to enable him to earn his livelihood 
as sucli, arc, by section 266 (/;) of the Code of Civil Procedure, exempt from attach- 
ment and sale in execution of the decree ; but the materials of his houses and other 
buildings belonging to and occupied by an agriculturist, though exempt from attach- 
ment or sale in execution of ordinary decrees [cl. (c) of section 266 of the Code of 
Civil Procedure], are yet liable to be attached anf? sold in execution of decrees for 
arrears of rent [sec proviso (a) to section 265 of the Code of Civil Procedure]. — 
Maniklal Vcnilal v. Lakha [1880], I. L. R.,^4 Bom., 429 ; and Radha Krishna 
Hakamji 7*. Bcthant Ramji [1883J, 1. C. R.. 7 Bom., 530. 

Civil Procedure Code, s, 543 A decree for arrears of rent is a “ decree for 
money” within the meaning of s. 54.6, C. P. C., — Banka Behary v. Syama Charan, 

I, L. R., 25 Cal., 322. 


• 66. ( 1 ) When an <yrear of rent remains clue from a tenant 
, . , being a perm nient tenure-holder, a raivat 

holding at fixed rates or an occupancy-raiyat, 
at the end of the Bengali year where that 
year prevails, or at the end of the month of Jeyt where the Fasli 
or Amli year prevails, the landlord may, w^hether he has obtained 
a decree for the recovery of the arrear or not, and w’hether he 
is entitled by the terms of any contract to eject the tenant for 
arrears' or not, institute a suit to eject the tenant. 


( 2 ) In a suit for ejectment for an arrear of rent a decree 
passed in favour of the plaintiff s})all specify the amount of 
the arrear and of the interest (if any) due thereon, and the 
decree shall not be executed if that amount and costs of the 
suit are paid into Court w'ithin fifteen days from the date of 
the decree, or, when the Court is closed on the fifteenth day, on 
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the day upon which the Court re-openS. 

(3) The Court may for special reasons extend the period 
of fifteen days mentioned in this section. 


E.Ktended to Orissa, (Not., Sept. loth, 1891). 

This section should be read with ss. 89 and 156 of the Act. 

Old Act: — See ss. 22, 23 and 52 of Act VIII of 1869 B. C. 

Slib-SCCtion (1) I Dug by atGliant* — a suit for ejectment win lie under this section 
for arrear of rent a bhaoli tenure. But a suit which is in reality a claim for compensation 
for use and occupation of lands cannot be describect as a suit for arrear of rent under 
s. 52 of the Bengal Act VIII of 1S69. — (Kishen Gopal v, Barnes, I. L. R., 2 Cal., 
374.) The definitions of ‘tenant' and ‘ raiyat ' under this Act are clear, and ‘ rent ' 
means rent in kind or money. 


At thO GUd of th© yc^ar • — A rai3’at cannot be ejected under thi.s section, for an 

inslalmcnt of rent which f.alls due in the middle of the year. 
Middleof the }ear. right to eject for non-payment accrues only when an 

aiTcai remains, due at the end of the Bengali year or at the end of the month of Jcyt of 
the Fash or Willaytce year, as the case may be. — (Savi - t'. Chaiul Sarkar, Marsh., 

384; Sieeram r. Juggernath, 1 Ind. Jur., 187; 5 W. R;, 

Wsii vcft 

Act X, 43.) A landlord who sues for arrear of rent, 
for the whole of one 3^car and a portion of the next, and also for ejectment 
is not enlitled to a decree for the latter. 'The right to ejectment under s, 
22 of the Rent Act (Bengal Act VIII of 1869) accrues at the end of the year, and 
forfeiture or determination of tlie tenancy thereupon t tkes place, but if the landlord 
sues for subsequent arrears, he treats the defendant as his tenant, and the right 
acquired under that section must be taken to have been waived.— (jogeshari Chowdrain 
V, Mahomed Ibrahim I. L. R., 14 Cah, 33.) The same view has been held iTnder 
the New Act where a suit is broudh' for recovery of rent hv'fore tf' j expiry of the year in 
which it falls due, the landlord is not entitled to eject the tenant under this section 
in execution of such a dc;oree : — ^juru Dass v, Nabo Kishore, 1 . L. R., 26 Cal, 199 
And under no circumstances can a landlord who has received the rent of a subesquent 
year, eject a rayat on the ground that the rent of the previous yc^ar is due. — (Sheik 
Peer Bux r. Mouzah Ally, Marsh., 25 ; i Hay, 89.) “The receipt of rent, “ c»bscrved 
the Chief Justice in this case, “ had the same effect as if the plaintiff had at the 
commencement of 1268 cr'eated anew tenancy. If he had done so, it is clear the 
defendant could not be ejected for non-payment of rent for 1267. So, if the plaintiff 
had obtained judgment in this suit to oust the defendant for non-pa3 ment of rent 
for 1267, and had afterwards, instead of executing the judgment allowed the 
defendant to continue in possession, and pay rent for 1268, it would have been a bar 
to his afterwards executing the^judgment. '' Receipt of rent subsequent to a decree for 
ejectment under this section from a tenant against whom the decree was passed renders 
the execution of the decree impossible.— Nubo Kishen v. Hurish Chunder, 7 W.R., 142. 
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As to forfeiture for non-payment of rent, see ss. 43, 25 and 10, ante. Receipt 
of rent is not per se a waiver of every previous forfeiture ; it is only evidence of a 
waiver. — (ChlmdernatJi v, Sirdir Khan. 18 W. R., 218.) Sub.sequent receipt of rent 
was waiver of the right of re-entry stipulated from the contract. — (Kali Kripsha v, 
P'azal Ali, I. L. R., qCal., 843.) 

Subsisting landlord and assignment of rent:— when a landlord parts with 

his interest after obtaining a decree for ejectment, the decree cannot be put into 
execution by his transferee.— Hem Chandra v. Monmohini 3 C. W. N., 604. 
When arrears of rent have been assigned to a third party they are no more than 
civil debts, the assignor is no Jonger the landlord, and the tenant cannot be ejected 
under this section for non-payment. — Chattrapat Sing v. Haji Mirza, Appeal from 
original decree No. 362 of 1895, *5th February, 1898. When a rent decree 
is obtained by a landlord and afterwards assigned to a third p.arty^ the 
assignee cannot execute the decree unless the landlord’s interest has been 
vested in him [section 148, clause (//), post']. — Dinanath v. Golap Mohini, 
C. W. N., 183. 

Who are protected under this section : — As to forfeiture for non-payment 
of rent, sec ss. 43,. 25 and 10, ante. Only permanent tenure-holders, fixed raiyats and 
occupancy-raiyats are protected under this section. The penal provisions applies to 
all other tenants, raiyal or under-rai3^ats, tenure-holders, or farmers. It has, however, 
been held that s. 52 of Bengal Rent Act was applicable both to cases where the right 
to cancel a lease arises under the provisions of the Act and to cases where the right 
arises under a agreement between the parties. But the object of the section being to 
prevent a forfeiture if the rent be paid within the lime specified by the section, the 
Court will grant relief against a forfeiture wliere the rent is so paid. — Dulichand 
Rajlvissore, 1 . L. R., 9 Cal., 88; ii C. L. R., 389. The s^ime principle was applied 
on the equitable ground to a mokurari lease where the covenant was that default of 
payment of rent will cause forfeiture — Mahomed Ameer i\ Peryag, I. L. R., 7 Cal., 
566; Duli Chand v, Meher Chand, 12 P. L. H., 439; Mothura Mohun v. Ram Lai, 
4 C. L. R., 469 ; compare also Brojendra Kumar v, Bungo Chundcr, 12 C. L. R., 
389 ; Golabalee v, Kootoobollah 1 . L. R,, 4 Cal., 527 ; compare 19 W. R., 349; 22AV, 

R., 376) But as the Act is intended only for agricultural lands and for the protec- 

Uon of peasanats, suit for ejectment from land assigned for 

Docs thi • section apply , i* . i ^ *11 *1.1 

to tenant of houses, honu b* building purposcs brought upon a contract will not possibly 
tead landb or luanufacto- lie under this section. — (Ramnarain v. Nobin Chiinder i8 

W. R., 205; see also in the matter of Brohmomayi Bewa, 

9 B. L. R., note, 109 ; 14 W. R,, 10.) The word used in the section is ‘tenant, * and 
♦ he definition of ‘ tenant ' docs not exclude tenants of homestead land or of land us^ 
for manufactories. The word ‘ land ' is not defined in this Act. l aking its definition from 
Act V of 1867, B. C., or Act X of 1871, B. C.,or Act IX of 1880, it appears that this 
section will apply to tenants of houses, buildings, and other tenements, even if there be 
no contract prescribing forfeiture for non-payment of rent. The effect of such a 
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proposition might be that if you take a house for six months and default to pay rent, 
the whole agreement may be rendered void by a suit of ejectment. But the definition of 
the word * tenant, ’ read with s. 4, will show that a tenant is, either tenure-holder, 
or raiyat, or under-raiyat. A ten.ure-hv.Idcr is a rent receiver, and the latter two are 
agriculturists. TheVefore the tenant of a house would fall under neither of these classes. 
See the Collector of Monghyr v* Hakim Madar Buksh, 25 \V. R., 13b. 

Obtained a decree or not* — I he landlord may either claim arrears of rent and 
ejectment in the same suit or if he has got a decree for arrears of rent, vvher^he did 
not claim ejectment, may sue only for ejectment and put in the decree for arrears of 
rent, if unsatisfied, as evidence. — (Sheikh Mahai'gad Hossein v, Boodhan Sing, 
7 W, R., 374; Sheikh Abdul Rahman r. Digambari Dasi, 18 W. R., 477.) 

Entitled by contract or not^ — The liabilities to ejectment under this sub- 
section are independent of any contract between the parties, and arc an incident of 
all tenancies. 


Sub-section (2) : The decree what to contain ?— it is absolutely necessary 

that the decree shall specify the amount of arrears, aiul if it fails to do so, it ought to 
be set aside — Shah yVIi Hossain v, Nundu Khan, 2 AIL, ()2. 7 'his seems to follow 
from tlie wording of the Sub-section, but it has been held that a decree for ejectment 
passed under section 66, sub-section (2), need not incorporate- the terms as to the 
ejectment being avoided by payment within fifteen days from the date of the decree. 
These tc^ms are rather in the natuic of a direction to the Court of cxcculion. — 
Bodimarain v. Mohuninied Moosa, I. L. R., 26 Cal., 639; 3 C. W. N., 628. 

Paid into Court • — ^ letter of the law does not assert that the arrears be in 
saving a forfeiture and not by his transferee or by any oilier party interested paid in 
by the tenant of the tenure. A third party may also pay the amount, — (Saroda Prosad 
V. Nobin Chunder, Marsh., 417; 2 Hay, 527 ; or an under-tenant — Indur Prosad v. 


Campbell, I. L. R., 7 Cal.; see s. 172, post,) But in a suit 

Payment by 3rd party. r’ . 1 . ..1. r ^ . . 

for ejectment under s, 52 Act X of 1859, against Aon the 
ground of non-payment of rent, B has no right to intervene and be made a defendant 
on the allegation that he is really tenant of the land in question. — (2 Hay, 4.52 ; 
Marsh., 374; 6 W. R., Act X, 51.) Payment into Court by a judgment-debtor 
within fifteen days from the date of decree of rent, interest, and costs, with a protest 


as to (he .sum improperly charged against him as interest, is a sufficient payment 
within the meaning of this section to save him from liability to be ejected from his 
tenure. There is no analogy between deposits made to prevent the sale of mortgaged 
property and payments made under the provision of this section. — (Srishtidhur v. 
Doorga Narain, 17 VV. R., 462.) Where in a suit for rent of the current year and 
for ejectment, supported by a previous unsatisfied decree, a decree was passed for 
the rent of the current year without including the amount claimed under the 
previous unsatisfied decree, it was held, that the defendant, having paid the amount 
• What .s mirncient arrears specified in the decrea had .saved himself 


payment. 


from ejectment.— (Savi v. Mohesh Chunder, Sp. W. R., Act 
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X, 29.) When the money is brought into Court on the fifteenth day or the nex^ 
opening day, but it is not received b}^ the Court, because according to some 
departmental rules the money is to be paid into the Treasury and the tenant uses* 
diligence to comply with such rules and pays the money into the Treasury on a 
subsequent date, he makes a sufficient compliance with the decree, — (Gujadhur 
Pauree v. Naik Pauree, I. L. R., 8 Cal., 528.) 

Fifteen days from the date of deoree Under this section a decree for 
ejectment must be conditional on the defendant not paying the decreed rent within 
15 days — (Landa v. Binodelal, 6 W. R., Act X,^37 ; Kadir Gazee v. Mohadevi Dasi, 
Id,, 48 ; Buksh Ali v, Ramtanu ‘Gui, Id,, 64). In the matter of Sheik Gazec v. 
Baharoollah, 13 W. R., 240), it was held that where the plaintiff sued for arrears 
of rent praying that if they were not paid, the defendant should be ejected, and the 
Deputy C/^llector gave him a decree setting forth th^t the prayer was for a proceeding 
under section 78, Act X of 1859, and ordering that there should be such a proceeding 
to execute, the order was an order for ejectment. Where a decree is appealed 
Time of grace from against, the time of grace shall commence from the date 
what period to run ? decree of the Appellate Court. For, in order to 

save a holding, the defendant must not only deposit the costs of the first Court, 
but also those of the Appellate Court — (Nobo Krishto r. Ramessur, 2 Wyman^s 
Reports, 75 ; 18 W, R., 412, note; Sheik Abdool Rahman v. Digiimbari Dasi, 18 
W. R.,477 ; Rao Baneeram Nadian of Rao Madhubram (minor) v. Ram Nath 
Shaha, 10 B. L. R., Ap. 2). If the decree is altered or amended on review or 
appeal, the fifteen days’ grace dates from the final decree in the case — (Radha 
Mohun 7/. Bukshec Begum, Marsh., 471; 18 L. R., 477; Noorali v. Konli Mian, 
I. L. 11., 13 Cal., 13; Ramnarain v, Raghu Nath, I. L. R., 22 Cal., 467. Where, 
however, only an ineffectual attempt had been made by the Court of first instance 
to modify a decree in review which was pronounced illegal, it was held that the 
fifteen days w'ere to be reckoned from the only decree in the case, t, e,, the original 
decree of the Munsif. - Poresli Nath v. Krishna, 23 W. R., 50; and the day on 
which the decree was ^^assed should be excluded from computation — (Shoopalal Sing 
V. Nubi Ashnif Khan, 3 AIL, 342). Where, however, the decree was not modified in 
review, it was held that the lime should run from the original decree — (Paresh Nath 
V. Kristo Lai, 23 W. R., 50). When a tenant has been sued for arrears of rent and 
4 decree obtained against him under Bengal Act VUI of 1869, section 52, w^hich 
provides for the stay of execution if the amount of arrears together with interest and 
^ j cost of suit be paid into Court within fifteen days from the 

Closed holiday. ^ 

date of the decree, and the Court is closed on or before the 

first day of the period so limited, the tenant is at liberty to pay into Court the arrears, 

interest and costs on the first day that the Court re-opens ; and if he does so, execution 

must be stayed — (Hossein Ali v. Donzelle, I. L. R., 5 Cal., 906.) 

Sub-soQtion (3) Power to extend the time of grace a court has power to 

extend the period of grace and to stay the execution of a decree for a longer period 
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than fifteen clays, but not to shorten the period. This discretionary power is also vested 
in the Appellate Court— (IVoboklsto Miikerji v. Ramessur Gupta, i8 W. R., 412 (note) ; 
2 Wyman Act X, 75 ; Rao Beniram v. Dig'unibari Dasi, 18 W. R., 477). Under the 
old law it was held that Court may extend the ' time only at the time of passing the 
decree, but not in course of execution. The section evidently contemplated the proce- 
dure before the decree. So it was held that the Court, whose duty it is to execute 
a decree, is bound to execute it in the shape in which the decree comes before it, and 
has no authority to permanently stay the execution of any portion thereof, e, g,^ where 
a decree is for money and for ejectment in the* event of non-payment within fifteen 
days, the Court executing is not cofupetent to extepd the period for payment in order 
to save the judgment-debtor from the alternative consequence — (Sankur Singh v. 
Huree Mohan, 22 W. R., 460; Gokhlanund v. Laljce Sahoo, 21 W. R., n ; Puresh 
Nath V. Kristolal, 23 \V. R., 50). But under the prc.sent law it has been held by 

Prinsep and Banerjcc, JJ. (Karnpini, J. contra) that the 
^€0010^^^44”*^^ extension of time authorised by sub-sec. 3 can be granted 

by the Court after decree: — Babii Bodh Narain v, Mahomed 
Moosa, 3 C. W. N., 628 : I. L. R., 26 Cal., 639. {per Frinsep, J.), siicli powders may 
be exercised under s. 244, C. P. C., and the exercise of such power does not modify 
the decree itself : Ihid, 


Appeals from such decrees Under the old law there have been conflicting 
decisions on this point. In Parbutichurun Sen v, Shaik 
Mondari, I. L. R., 5 Cal., 594, 5 C. L. R., 513, it has been 
held that an appeal does not lie to the Higli Court from a decision of the 
Di.strict Judge, staying execution in a suit for arrears of rent and for ejectment 
where the value of the amount decreed is less than Rs. 100. Nor can an 
application, made to eject the tenant on his default to pay into Court the money due 
under the decree within the time fixed by section 52 of Bengal y\ct VIII of 1869, 
confer such right of a])peal. In suits instituted under Bengal Act 1 of 1879, for 
arrears of rent and ejectment on account of the non-payment of arrears of rent, a 
second ^qipcal lies to the High Court, this class of cases not beftig within the provision 
of section 137 of the same Act — (Ramjan Khan v. Raman Chamar, I. L. R., 10 Cal., 
89). The decision of P.irbutichurnn Sen v. Shaik Mondari, has been overruled in 
the Full Bench decision of Tulsi Panday v. Lala Bachalal, 12 W. R., 223, The 
judgment of the Full Berxh was as follows : Primd facie in a suit of this kind the 

appellant is entitled to a .second appeal. The question is whether that right is taken 
away by section 102 of Act VIII (B. C.) of 1869? That section only applies where 
the amount sued for, or the value of the property claimed, does not exceed Rs. 100; 
and unless that fact does appear either from the finding of the lower Court, or else- 
where upon the proceedings, it seems to us that we have no right, (more specially as 
we are only empowered here to deal with points of la'»0i to draw any inference to that 
effect. We are therefore, of opinion, that this Court has jurisdiction to entertain the 
appeal.” 
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No discretionary power 
■ in Courts to reduce the 
interest. 


. 67 An arrear of rent shall bear sirnple interest at the 
inf»r«cfnn twclvc per centum per annum from the 

• expiration of that quarter of the agricultural 
year in which the instalment falls due to the institution of the suit. 

■ '"This section should be read with ss. 68, 178 (3) (h) and s. 179 post. 

Shall boar iatarast^ — The original section (21 of Act VIII of 1869 B. C.) said : 

“ Unless otherwise provided by written agreement (instal- 
Change of law. . c ^ t n i i i 

ment ot rent) snail be liable to interest at twelve per centum 

per annum. Th^ old law has^ been expressly o#irruIed by the present section which 

ou^ht to be read with cl. (A) of sub-section (3) of s. 178. So that under the present 

law no! contract for a higher or lower interest than twelve per 

No agreement cent, will be valid, and it is no longer in the discretion of 

^ * the Courts to adjudge a lower interest than twelve per cent., for 

• the section says shall bear simple interest. No compound interest is recoverable. The 

following decisions under the old law which laid down that 

No discretionary power the Court has a discretionary power of awarding interest or 
■ in Courts to reduce the , . ■ 1 1 « t ..... 

interest, not and which were based upon the words liable to interest 

are therefore to be considered as overruled. — (Beckith v. 

Kristo Jeebiin, Marsh., 278; Kasinath r. Mynuddin, i W. R,, 154I Rajah Satyanand 

V- Zahir, 6 B. L. R., App., 119 ; Maharajah Dehraj Mahtab Chand v. Sreemati Dev 

Kumari 7 B. L. R., App., 26; Radhika Prosunno v. Urjoon., 20 W. R., 128 ; 

Maharani Indac Jeet v. Khajeh Abdul Hosscin, 2 Board’s Rep., 210 ; Musst. Bibi 

Faseehun v. Musst, Ashrufuni.ssa alias Awanee.) Under the terms of this section 

interest at the rate of 12 #p. c., p. a., must be decreed. The Courts have no discretion 

in the matter. Only if damages are awarded under sec. 68, should interest not be 

decreed. Under the former law it has been held that when a decree for rent at an 

enhanced rate is obtained, interest runs on the arrears at this rate from the date on 

which they became due (Ahsanullah v, Aftabiidin Mahomed 3 C. L. R.. 382. 

Even when a landlord has no village-office and has not under sec. 54 (2) appointed 

a convenient place for payment, arrears of rent will carry 

^iUage^offlee^ interest — (Fakir Lai Gos\^ami v, W. C. Bonnerjee, 4 C. 

W. N., 324). Where a kabuliyat stipulates for the payment 

of interest upon all sums not paid on a fixed date buLthe landlord accepts sums due 

on account of principal on successive dates, from time to time 
Walvor. r IT 

for a .series of ten years, without making any demand for 
interest, and without applying* any of the sums paid to the discharge of an interest* 
the Court is not in error in holding that the landlord has waived his claim to interest — 
Dindoyal nj. Prankishen, 2 Hay, 423 ; Marsh., 394. This case, however, has been 
distinguished in the case of Johorilal v, Bulluvlal, 4 C. L. R., 349; I. L. R. $ Cal., 
102, which has laid down that the mere non-enforcement by a landlord even for a 
series of years of his right to interest upon arrears of rent does not amount to a waiver 


Walvor. 
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of such right— (Joliari Call v. Bulluv l.al I. L. U,, s Cal., 102 ; 4 C. L. R., 349: 
Rati Kant Basu v. Gangadhar Biswas, W. R., F. B., 13 ; Shyama Charan Mandal 
Hiras Mulla, I, L. R., 26 Cal., 160). This seems nowto be the law. 

How interest is to be calcalated:— All arrears of agricultural rents payable 
quarterly have interest calculated quarterly, running for the expiration of the quarter 
in which the instalment of rent fell due. But where rent is payable monthly it has 
been held that interest should be calculated monthly and that the provision in section 
67 of the Act only applies to cases when the rent is payable quarterly. — Hemantakumari 
JagadinJranath I. L. R., 22 Cal. 214, 221. Their I.ordships the Privy Council 
Judges ob.served in this case.—*' It%ppears there are some arrears which have become 
due since the Benal Tenancy Act, 1885. The Subordinate Court held that interest 
was to be calculated monthly on the arrears ; but the High Court held that under the 
provisions of that Act as regards arrears which became due after Act came into force, 
the interest should be calculated quarterly. It appears to their Lordships th4t the High 
Court were wrong, and that the provision in section 67 of the Act on which they relied, . 
only applies to cases when the rent is payable quarterly. Here it is not disputed that 
the rent is payable monthly, and on rent in arrear it appears to their Lordships that 
intere.st ought to be calculated monthly. 

A contract to pay a higher rate of interist:— Section 178, sub-section (3), 

clause (/«), declares that nothing in any contract made between a landlord 


and a tenant after, the passing of this Act (Act VIII of 1885) sh.ill affect the 
provisions of section 67 relating to interest payable on arrears of rent. Neither 
landlord nor tenant can, after the passing of the Act, in March- 1885, contract 
himself out of the provisions ol section 67. But when a tenant holds over, after 
the expiration of his lease, he does so on the terms of the lease, on the same rent 
and on the same stipuKition as are mentioned in the lease until the parties come to a 

Interest payable by a Settlement. There is no general rule of law to the effect 

tenant holding over. that the lease of an agricultural tenant in this country who 
holds over, must be taken as renewed from year to year, and 
if any contract is to be implied, it should be taken to have been entered into so 

soon as the term of the lea.se expired rather than at the beginning of each vear • so 

where the term of the kabuliyat. expired some years before the Bengal 'Penancy 

Act came into operation, AeW in a suit for rent subsequent to 'the passing of the Act 

that the tenant who was ^holding over was liable to pay interest at the 
kabuhyat rate although the same was in excess of the rate as is allowed 
by s. 67 Kishore Lai v. The Administrator-General of Bengal 2 C W N 
303. This ruling was, however, not followd in Ali Mamud Paramanik v 

Bhagabati Debia, 2 C. W. N., 525, and the tenant who held over, and whose lease 

had expired after the passing of the Act, was found liable to pay interest on afrears 

on y at 1 2 p.c,p. a., and also in Administrator Gemeral of Bengal v.Asr.af Ali I L R 

,8 Ca,.. .he o, .he .e„a„. who held L had ex^t^^Wot 

the passing of the Act. =*F»rca oeiore 
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Purchaser liable to pay interest under s. 67 :— a tenant had executed a 

kabuliyat agreeing to pay interest at a higher rate than 12 per cent, the term 
of the kabuliyat expired in 1884, before the passing of the Tenancy Act, end the 
tenant continued to occupy the land; in a decree for arrear of rent his holding was 
put up to sale ; the purchaser at this sale was subsequently sued for arrears of rent 
and it was held that he was liable only for interest at the rate specified in s. 67 Alim 
V. Satis Chunder I.L.R., 24 Cal., 27 followed in Ali Mahmut Bagabati, 2 C.W, N., 525. 
A stipulation for the payment of interest upon arrears of rent is an ordinary incident of 
a tenancy in this country unless there is something unusual in the stipulation and as 
a rule it would attach to the tenaru:y, not only so Ibng as it remains in the possession of 
the tenant who enters into the stipulation, but would continue to attach to it not- 
withstanding a sale for arrears of rent, but, though this be so, a stipulation for the 
payment of interest on an unusual and an exorbitant rate would not be an ordinary 
^ incident of a tenancy and would not continue to be attached to the tenancy after a 
sale for arrears of rent ; — Kalinath v. Troilucko, 3 C. VV. N., 194 : I, L. R., 26 Cal. 215 
In more recent case it has been held that a stipulation for payment of interest upon 
arrears of rent is an ordinary incident of a tenancy in this country, unless there is 
something unusual in the stipulation, and that, as a rule, such a stipulation attaches 
to the tenancy, with the result that a purchaser of the tenancy would be bound by 
the stipulation — Raj Narain Mitra v. Panna Chand (1902), 7 C. W. N., 203, 
Where in a kabuliyat for a time uncertain stipulates for the payment of interest from 
year to year, and that in case there be any default in the payment of any instalment, the 
tenant will pay interest for the over-due instalment at a certain rate, it was held that 
it was a contract entered into once for all, and would continue in force so long as 
the tenancy was not determined.' d 3 ut where the stipulation was for the payment of 
interest at the exorbitant rate of Rs. 225 per cent, per annum and the landlord was 
entered into between the landlord and a cultivating raiyat, he!d that the stipulation 
was not such an incident of tenancy as would continue to be attached to it notwithstand- 
ing the sale of the holding for arrears of rent : — Kalinath v. Troilucko, 3 C. W. N. 194. 
Liability of auction-purchaser to pay interest at the rate stipulated in the kabuliyat of 
his predecessor. Held the lease being a subsisting one he bought subject to the lease. 
I.al Gopal Dutt Chowdhry and others v. Manm ijtha lal Dutt Chowdhry 9 O. W. N., 
17s 1 . L. R. 32 Cal. 258. (F. B.) 

Hard and unconscionable bargain where the rate of interest was Rs. 255 

per cent, per annum and the agreement was entered into by a landlord with a cultiva- 
ting tenant, held that the case was one in^which the rule of law relating to hard and 
unconscionable bargains enunciated by their Lordships of the Privy Council in Kamini 
Sundari v. Kali Prosunno, 1 . I,. R., 12 Cal., 225 should be applied. — Kalinath v. 
Troilucko, 3 O. W. N., 191 ; I, !.. R. 26 Cal,, 315. 

This SOOtiOll controllsd by S. 179 pos /\ — 'riiis section and the provisions of s. 
178, sub-section (3), clause (h) are controlled by section 179 ; accordingly a permanent 
lease granted by a permanent tenure-holder is not affected by the restriction contained 
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in that clause. Consequently the proprietor or a holder of a permanent tenure in a 
permanently-settled area may make any condition as to interest in such a case. — 
Atulia Churun v. Tulsi Das, 2 C. W. N., 543 ; Matangini Debt v. Mukrura Bibi, 5 
C. W. N., 438 i F. B., overruling Basantakumar f'. Premothonath, I. L. R., 26 Cal., 130 ; 
3 C. W. N., 36. Where in a previous suit for rent the Court erroneously held that interest 
exceeding 12 p. c., perannum was not recoverable from a permanent tenure-holder in a per- 
manently settled area, although the kabuliyat stipulated for the payment of such 
interest : held that in a subsequent suit for rent the erroneous decision in the former 
suit would not opersite 3 ls res -judicata : — Alimunnissa Chowdhran Shyma Oharun 
Roy 9 O W. N., 466. 

Intorest on enhanced rent : — a tenant is not liable for interest for enhanced 
rent unless it is determined : — Raj Mohun ,r. Anund Chunder, 10 W. R., 166, sec 
also Golam Ali v. Babu Gopal Lall, i W. R.,: 56; Sumeera ?». Babu Gopal Lall, 
I W. R., 58, but see Knajah Ahsanullah v. Aftabudilin, 3 C. L. R., 382, and 
Da3'amayee v. Bhola Nath, 6 W. R., Act X, p. 77. 

Damage bars interest : — When damages are awarded, no interest can be 
allowed ; see the proviso of the next section. When therefore the Courts would 
like 10 reduce the rate of interest or to enhance it, they may allow damage instead 
of interest, and as to the amount of the damage it is in the discretion of the Court to 
vary il within the limit of twenty-five per cent. Interest can under no circumstances 
be awarded where the plaintiff has obtained damages under s, 68 ; for. such damages arc 
given in lieu of interest and can only be decreed in addition to rents and costs. — (Nobo 
Kanta v. Raja Barada Kanta, i W. R., 100.) 

In a suit for rent due on a mokurari tenure held by the defendant the defence 
was that he w^as entitled to set off against the plaintiff's claim certain sum due to him 
on a decree passed by the Privy Council between the same parties, held that having 
regard to the pendency of the above decree against the plaintiff and the fact that 
during the years in suit defendant had paid considerable sums of money to the 
plaintiff as rent, that the plaintiff was entitled only to the ordinary rate of interest 
at 12 p. c., per annum from the end of each quarter in which the instalment fell 
due and not to damages. — Bharath Prosad Sahi Rameswar Koer. 8 C. W. N., ii8. 

Interest payable inspite of tender, if no deposit made where rent was ten- 


dered to the plaintiff’s im-mukhtear, but the plaintiff refused to accept it, it was held that 
the defendant was liable to pay interest on arrears in spite of such tender, because he 
omitted to take advantage of the procedure provided by section 6i for the deposit of 
rent in Court. — Ransgit Singha v, Bhag^utty Charan Roy (1900), 7 C. W N 720 

68. (i) If, in any suit brought for the recovery of 

Power to award da- it appears to the Court that the defendant 

mages on rent with- has, without reasonable or probable cause 
neglected or refused to pay the amount of 
fendant improperly rent due by him, the Court may award to the 
sued for rent. plaintiff, in addition to the amount decreed 
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for rent and costs, such damages, not exceeding twenty-five 
per centum on the amount of rent decreed, as it thinks fit : 

Provided that interest shall not be decreed when damages 
are awarded under this section. 

(2) If, in any suit brought for the recovery of arrears 
of rent, it appears to the Court that the plaintiff has instituted 
the suit without reasonable or probable cause, the Court may 
award to the defendant, by way of damages, such sum, not 
exceeding twenty-five per centum on the whole amount claimed 
by the plaintiff, as it thinks fit. 

Old .Act -See sections 44 and 45 of Bengal Act VIII of 1869. 

Without reasonable or probable cause : — The damages are awardable under 
this section only when the Court specially finds that the defendant has without 
reasonable or probable cause •neglected or refused to pay the amount due by him. 
It has been held that the mere pendency of an enhancement suit cannot of itself 
be an excuse for withholding from psfying what is admittedly due, viz,^ the old rent. 
The damages under this section are awardable in addition only to reyii and co$is^ 
and are to be regarded as in substitution for, and not in addition to, the interest 
awardable under s. 21 of this Act. — (Nobo Kant Dey Raja Boroda Kant, 
1 W. R., 100.) 

A man fs not liable to damages, merely because he may from poverty, illness 
or some other unavoidable cause, have failed to pay his rent. — (Huro Mohan v, 
Umesh ( hunder, i R. J., P. J., 117.) 

ThO Court may award l — The power to award damages on arrears of rent is with- 
in the discretion of Court. — (Zumeeruddinnesa Khanum v. Clement Phillipe, i W. R., 
290.) *'The award of additional damages,*' observed Trevor, J., "is discretionary 
and not imperative on the Courts, ond before awarding these damages the Court, 
in the exercise of its discretion, must look to the condition of the parties, and the 
particular hardship inflicted on the landlord by the omis.sion of the under-tenant to 
pay his rents, before it will call into action the penal terms of this section.** — (Ram 
Bodhun v. Rani Sree Konowar, Sp. VV, R,, Act X, 22.) In a suit for rent in kind 
plaintiff is not entitled to damages at a higher rate than 25 p. c., under this section. — 
Apurba Krishna Roy v. Asiitosh Dutt 9 C. W. N., 122. As it is clearly discre- 
tionary to award such damages, the refusal to award them is not a ground for 
special appeal though its award is. — (Maharajah Dheeraj Mahtab Chand Bahadur 
V, Debendranath Thakoor, Sf>. R., Act X, 68 ; Gopal Lai v. Mahomed Kadir, 
ibid.f 73.) 

Proviso* — See Nobo Kant Dey v. Raja Baroda Kant i W. R., 100. 'The 
proviso to sub-section (i) provides that interest is not to be decreed when damages 
are awarded. The damages represent the suni which the plaintiff is allowed in lieu 
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of interest up to the date of suit : their award does not interfere with the interest 
which under sec. 68 may be allowed subsequently to that date, and would certainly 
not prevent the Court from allowing interest from tne date of decree — (Watson v. 
SrikrishAa Bhumik, I. L. R., 21 Cal., 132). 

Penalty on tho landlord — The Act has substituted the word 'damages’ for 
‘compensation’ which occurred in the old law. Before imposing penalty as prescribed 
by this section Court should carefully weigh the evidence, and assign reasons why it 
thinks that arrears are not due, and that the plaintiff has instituted the suit against the 
defendant without reasonable or probable cause. An Appellate Court has authority 
to award damages under this section if it finds, aftefr considering the whole evidence 
that there are no grounds whatever for plaintiff’s case. — (Ram Chunder v, Dagor 
Khan, 10 W. R., 339.) 

ZntorOSt on CGSSGS * — Damage and interest are recoverable upon road -cess and 
public-cess also. Section 47 of Act IX of 1880 B. C. (25 of Act X of 1871) prescribed 
that the road-cess is recoverable in the same manner and under the same penalties 
as if the same were arrears of rent ; see also s. 3 (5) of this Act, where rent is 
defined to include cesses for the purposes of ss. 53 “-68. — (Sarodo Persad v. Prosunno . 
Kumar, I. L. R., 8 Cal., 290.) 

Limitation * — The period of limitation in suits for arrears of rent is three years 
from the last day of the year in which the arrear fell due [Sched. Ill, Part I, art 
2, (b) ], Applications for decrees made under this Act, if for sums not exceeding 
Rs. 500, are barred, if not presented whihin three years of the date of the final decree 
(Sched. Ill, Part III, art. 6). 

Produce-rents. 

Order for appraising 69 . (i) Where rent is taken by 

or dividing produce, appraisement or division of the produce, — 

{a) if either the landlord or the tenant neglects to attend, 
either personally or by agent, at the proper time for making the 
appraisement or division, or 

(^) if there is a dispute about the quantity, value or division 
of the produce. 

the Colloctor may, on the application of either party, and 
on his depositing such sum on account of expenses as the 
Collector may require, make an order appointing §uch officer 
as he thinks fit to appraise or divide the produce. 

(2) The Collector may, without such an application, make 
the like order in any case where in the opinion of the District 
or Sub-divisional Magistrate the making of the order would be 
likely to prevent a breach of the peace. 
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(3) Where a Collector makes an order under this section, 
he may, by order, prohibit the removal of the produce until the 
appraisement or division has been effected. 

Extended to Orissa, (Not., Sept., loth, 1891)* 

* By appraisement or division “ Raiyati tenures in Behar are classified on 
various principles. One classification is made with reference to the length of the 
raiyati holdings ; another with reference to the incident of the place of residence of the 
raiyats, and a third with reference to the mode of payment of rent. Under the last 
method all raiyati -holdings are divided into two classes, Nukdi and Bhaoli 

When the payment of rent is made in cash, the tenure is called Nukdi (from nukdi, 
ca.sh). When the payment is made in kind the tenure is called Bhaoli (probably a 
Hindi compound made up of bhoWj rate, price, and wali, pertaining to;. The Nukdi 
tenures are of several classes known by distinct names ; the most important of them 
being Nukdi proper, Balkut and Hustbood. The tenure is called Nukdi proper or 
Chikfcut when the cash rent fixed previously is paid for every bigha of the holding 
without any regard to the produce. The Balkut (from bait cars of corn, and katnay to 
cut) is the kind of tenure where the rate or cash rent per bigha is determined on.an 
inspection of the actual produce of the fields and this rate charged for every bigha of 
the raiyat’s holding. The Hustood is the kind of tenure when the Tate of rent is fixed 
previously ; but the raiyats are liable to pay rent at that rate for those plots of land 
only where the harvests grow. Thus if a raiyat holds twenty bighas of land, and the 
tenure is Nukdi, the amount of rent, the rate of which must in this cage have been fixed 
previou.sly, say rupees 5 per bigha, would be 100 rupees ; but if the raiyat held the same 
quantity of land in Balkut tenure, the rate of rent would be determined only after an 
inspection of the actual produce of any one harvest, and supposing the 
rate then to be determined at Rs, 6 per bigha .in one year the amount of rent would 
be Rs. 120, and supposing the rate to be determined at Rs, 4 the next year, the 
amount would be Rs. 80, And if the rate of rent be at 5 rupees per bigha, and Khariff 
has grown in 8 out of Jo bighas, and Rabbi in 4 out of 20. the amount of rent 
payable, in case the tenure is Hustbood, would be Rs. 65, and if in another year, 
Khariff grows in 12 bighas and Rabbi in 13, the amount of rent payable is Rs. 120, 
and this irrespective of the amount of produce. * There is another kind of Hustbood 
tenure which is peculiar 10 certain pergunnas, and in this there is a combination of 
the two Kinds of payment. Thus a Nukdi rental is previously agreed on, and it is 
understood that certain percentage of the raiyat^s holding is to be held in Nukdi, and 
the remainder in Bhaoli Agorbatai. The raiyat has in this case the right to select 
the best lands called Joiet (besl)*for the Nukdi payment. Except the Nukdi proper, 
the other modes of Nukdi payment are sometimes reckoned as Bhaoli. 

'*The Bhaoli tenure is of two kinds .• (i) Agorbatai, (5) Danabandi. Agorbatai 
(from agora, watching, and bainUt dividing) is that kind of Bhaoli tenure where a 
division of the crops is made in predetermined proportions between the landlord and 
the tenant. When the crops are yet in the field and ready for reaping, the landlord 
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appoints agoras (watchmen) to watch that none of the crops are fraudulently made 
away with. When ripe, the crops are gathered in the khalihans (threshing-floors) 
which are places usually set apart for this purpose near the bqsti. The charge of 
reaping, (one out of twenty-one bundles gathered) is paid out of the entire produce, 
and the remainder then, after threshing and cleansing, is divided in predetermined 
proportions between the landlord and the tenant. The usual proportion is half and 
half ; or 9 annas to the landlord and 7 annas to the tenant out of the 16 annas’ 
produce. The Danabandi literally means a cursory survey or partial* measurement 
„of field, or weighing of the crop, to ascertain the value of the crop and the amount of 
assessment. These proceedings, which are antecedent to the final determination of 
the landlord’s portion, give the name to the tenure itself. The Danabandi is made 
when the crops are yet standing in the fields and when they are almost ripe for 
cutting. A party consisting of a salis (arbitrator), an amin (appraiser), attended 
by the patwari, gomashta and other village aml.as, go about in each field and appraise 
the produce in maunds. At first the salis makes the estimate, but if the raiyat is 
dissatisfied with the estimate, the Amin is referred, to. The estimate h,aving been 
once made, everything is left to the raiyat himself ; the landlord or his amla 
has' then nothing to do with the standing crops. They are reaped and gathered 
by the raiyat who may pay the zemindary portion of the estimated produce either 
in kind, or the price of this according to the price current, in cash. The zemin- 
dar’s share is usually either half or 9 annas out of the 16 annas of the produce. 
The Baitadana is merely a modification of the last mentioned method, the differ- 
ence being that under this system the salis and the amin do not go to the field 
to appraise the out-turn, but the landlord's amla and the raiyat come to an under- 
standing about this at a sitting in the zemindar’s kutchcry. 

“ There is a kipd of Danabundi which is called either Khara or Baiia Dana- 
hundi, where the estimate is made in the zemindar’s kutchcry without going to 
the field.”— (JAe Memorial of the Behar Landholder’s Association. ^ 

Linder the Agorebatai sysiemf the landlord employs men to W''hich his 
share of the crop when it approches maturity and when it is ready, cuts and 
carries it himself. In a more common variety of the same tenure, the crop is 
cut and threshed by the raiyat under the superintendence of the zemindar’s ser- 
vants, and the produce divided on the threshing-floor ; but it is also matter of 
arrangement between the parties in this case, whether the landord shall have 
•straw or only the grain, and whether it shall be delivered at the threshing-floor 
of the raiyats’ village or at some other place more convenient to the zemindar. 
Under the Bhaoli or Danabundi system, when the crop is ripe, the patwari, the 
gomastha, the ameen, or jureebkush or measurer, a salis or arbitrator, and a navi- 
sunda or writer, of the village, with the raiyat himself proceed to the field in 
which the crop is grqjving. The salis first makes an estimate of the produce, 
the amin then makes another. If the two estimates agree, the matter is 
considered settled. If they differ, the raiyat cuts a cotta where the crop 
is thinnest; the zemindar’s people cut another ‘where it is heaviest. The 
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produce is threshed out, mixed topfcther and and weighed, and the produce of the 
whole field is estimated from this sample. A memorandum of the result, called 
a Danabandi, is nfadc out by the patwari and his writer, and signed by those 
present. The raiyat i.s then at liberty to cut and store his grain. The putwari 
next prepares a paper called a ‘Behree’ showing the amount of grain in the posses-' 
sion of the raiyat,^ and the respective shares of the malik arid the raiyat, and sends 
for the malik’s share, which the raiyat either pays in grain or money, as may have been 
agreed upon. If the agreement is to pay in money, the gumastha writes to the 
amla of the fflirrounding villages for the nirik or the market rate, which is returned 
on the back of his letter, and ^^n average is then struck. It will thus be seen that 
accounts of the estimate of the crop and its vveighment form the chief evidence in 
these Bhaoli cases, and that a juma-wasil account is of comparatively little use. — 
{Letter of the Coinmissiojier of Patna to the Secretary of the Board of Revenue y No, 
1 1 JO of the 2 ist August rSjti,) 

'‘When the tenure is hhaoliy that is when the rent is paid in kind, the ten int 
receives no pottah, but may be ejected after any harvest. Bhaoli tenure is eitlier 
danabandi or agorebatai. In both cases the Collector and the proprietor theoretically 
share the produce in equal moieties ; but in neither case does the cultivator really 
obtain more than one-third of the crop, while sometimes his share is even less than 
this. Wlicn the tenure is danabandi^ the crops arc assessed just before they come 
to mnturity by the goniashta or amin, assisted by the village accountant {patwari) ^ 
and the baiiilf {barahil), Tlie cultivator suffers from the corruptness of these agents, 
who either ©vcr-cstimrile the probable out-turn, or else demand heavy bribes for 
making a fair estimate. Supposing the real out-turn to be sixteen mauudSy the 
estimate will make it eighteen. The landlord will then get nine maiinds as his 
half, and another maund on some pretext or other. The cultivator will thus be left 
with six maunds ; but out of this he will have to fee the gomastUy the patwariy the 
barahil dfc., with fixed percentage of his share, till finally, he may think himself 
fortunate if he carries off five of the sixteen maunds as his own half of the produce. 
When the tenure is agorebatai, the cultivator fares perhaps a little better. The actual 
out-turns of the crops is divided ; and though the cultivator has to give the usual fees 
(abwabs) to the landowner and his agents still He gets a larger share of the produce.” 
{Dr, Hunter's Statistical Accounts of Patna, pp. 126-127). 

Mr. Kdward Coicbrooke, writing in i8ig and epitomizing the reports of 14 
Collectors in the North-Western Provinces, says : '‘It will appear that for the 
most valuable articles of culture in all the districts and for every sort of produce 
in some districts nfoney rents obtain universally, and that the tenures in kind 
under the several denominations Umli, Bhaoli, and Battai prevail only for the inferior 
sorts of grain, and in those districts or those particular parganas, where, from the 
nature of the soil, the want of means for artificial irrigation, and the consequent 
dependence on the uncertainty of seasons, the tenants are not disposed to subject 
themselves to a certain payment. ^ ^ * The proportion of the crop whether taken by 
the landholders in kind or commuted forks value in money, is regulated by custom 

37 
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whldi varies according to- the nature of the soil from one-fouth and less in lands 
newly reclaimed to one-half in lands under full cultivation. ^ ^ ^ With regard to 
the nukdi tenures or money rents they are found to be regulated in only few parts 
of these provinces by established pargana rates. In general they appear to be annually 
adjusted by mutual agreement. The tenants themselves are stated to be averse 
from binding themselves to a fixed payment beyond the current year in consequence 
of the uncertainty of the seasons.'* — {Letter to Governor ’‘General ^ dated the ^ih 
January 1819). In the Rai-raiyan’s answer {Appendix No, ij to Mr, Shore^s 
Minute) i it is stated that in the Suhah of Bengal, the raiyats always pa*d their rent 
in m^ney— that the crop of khani'ir land is usually divided between the zeminders 
and raiyats in equal proportion, though in some places the latter get more and in 
other less: but for this fluctuation there is no specific rule ,* that in the Subah of Behar 
custom has established the share of the zemindar 22|secrs ; and that of the raiyat 
17^ ; but variation from thc^e proportions occasionally occurs. Even when rents 
were agreed to be paid in kind, it was very common for the zemindars to commute 
his share for a money payment, the coniinutation price being adjusted while the crops 
were still on the ground — {Mr, Holt Machenzie's Mi}inte, section 428). The North- 
Western Provinces* Land Revenue, Art. XIX of 1873, empowers settlement officers, 
to commute these rents for a fixed money rent (sections 73-74). The Oudh Rent Act 
XIX of x868 contains smilar provisions ‘ section 28). Vide section 40 of this Act. 

The Collector:— s oc the definition of Collector in cl. (id) of s. 3. He must be 
either the Collector of the di.strict or an officer empowered under this section to dis- 
charge the function of a Collector, By a notification, dated 2i,st April, iSSf), published 
in the CalcuttaGasette of the 28th idem. Part i, p. 466, all officers in charge of sub- 
divisions were invested with the powers of a Collector for the purpose of discharging 
the functions of a Collector under sections 69 to 71 of this Act. By a notification, 
dated 28th May, 1886. published in the Calcutta Gazette of the 2nd June, 1886, Part 
P* 652, the Deputy Collector of Howrah, and by a notific.ation, dated the 4th May, 
^^93> published in the Calcutiu Gazette of the 5th idem, P.art i p. 274, the Deputy 
Collector attached to the sadar station of G.aya, were invested with powers of a Collector 
for the purpose of discharging the functions referred to in these sections. 

S&nctlOn for prosocution — a* Collector acting under this and the following 
section is a “Court” within the meaning of sec. 195 of the Criminal Procedure Code, 
and his sanction is necessary to the prosecution under secs. 465 and 471 of the Penal 
Code of tenants who had filed rent receipts alleged to be forgeries in certain appraisement 
proceedings before him.— Raghubans Sahai r. Kokil Singh, I. L. R., 17 Cal., 872. 
But a person nominated by the Collector under this section for the purpose of 
making a division of crops between the landlord and tenant is not a “public servant” 
within the meaning of section 186 of the Penal Code.- Chattar Lall Thakur Prasad 
I. L. R., 18 Cal., 518. * 

Amin not a public servant a person nominated by the Collector under s. 69 
of the B. T. Act for the purpose of making a division of crops between the landlord and 
t e tenant, is not a public servant within the meaning of s. 186 of the Penal Code.— 
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Chatter Lall v. Thacoor Pershad, I. L. R., 18 Cal., 518. 

Likely to prevent a breach of the peaoe^— The grounds for the belief of the 

Sub-divisional Magistrate as to the existence of a likelihood of a broach of the peace 
must be recorded. — In the matter of the petition of Kumudnarain Bhoop, 
1 . L. R., 4 Cal,, 650. 

Bona fide dispute as to the nature of rent *. — Where there is a bond fide dispute 
as to the nature of the rent, i.e,, whether it is bhaoli or nakdi^ the Deputy Collector has no 
jurisdiction to proceed under the provisions of ss. 69 and 70 : — Nukheda Singh v, Ripu 
Mardan, 4 C. W. N. 239.) 


Application by a co-sharer landlord An application under this section can- 
not be made by some only of a body of landlords, such an application being authorised 
by the provisions of this Act and not by those of the Civil Procedure Code Nukheda 
Singh V. Ripu Mardan, 4 C. W. N., 239. 

Suit for prodneo ront A suit for produce rent or its money value is a suit 
for rent under this Act and not a suit for damages for breach of contract, and therefore 
is not cogni;2abale by a Provincial Small Cause Court : — (Shoma Mehta v, Rajani Biswas, 
I C. W. N., 55 ; see alsoTajuddin v. Ram Parshad, i All. 217 ; Luchman v. Kailash, 
IX W.R, 151 ; 2 B. L, R. App, 27; Mallik r. Akiu, 25 W. R., 140, Jamna v. Guni, 
21 W. R. 124,) 'I'he fact that a landlord sues, not to recover the crop itself, but its 
money value with interest, does not withdraw the suit from the category of rent suits : — 
Krishto Bundhoo v, Rotish, 25 W, R., 307. See also the case of Sreenath v. Dwary, 
S. C. C. Ref. 1 13. 

Eofusat of landlord to aocopt rent in kind • — A landlord refused to accept rent in 
kind as he was suing for a money rent, held that on the dismissal of his suit the land- 
lord could not sue for tlie money value -Mohunt Narain v. GourSaran, 23 W. R., 368. 

Eight to sue to set aside wrongful distraint where the landlord, under 

exceptional circumstances, supplied the seed and the agree- 
ment was, that th^ tenants would cut and store the crop on his 
chuck and after the threshing, division was to be made between 
the landlord and the cultivators ; held, that the dominion over the crop was with the 
landlord, and if that crop had been cut by some one else under cover of the law of 
distraint, the landlord was entitled to sue to cv^ntest the demand of the distrainor : 
Harro Narain v, Shoodlia Krishto I. L. R,, 4 Cal,, 893 ; s. c. 4 C. L. R., 32. 


Dominion over 
crops cut. 


Ho stamp duty loviablo: — Art. 4, Sched. II, Act I of 1879, exempts from stamp 
duty an appraisement of crops for the purpose of ascertaining the amoant to be given 
to a landlord as rent. 


Notice: —Section 69 makes no provision for the giving of notice to the opposite 
party before making an order appointing an officer to make an appraisement, but 
an officer so appointed must ^ive to the opposite party notice of the time and place at 
which the appraisement or division will be made.— Under the old law, however, it was 
held in a suit for bhaoli rent where the quantity of land was disputed, and the landlord 
produced as evidence a khusra or appraisement of the land that it was not necessary for 
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him to sliow that the estimate was drawn up in defendant's presence and acknow- 
le»l(^^ed by him, but only that defendant had notice when the khusra was about to be 
made. — (Hurec Narain v. Baljeet Jha, 24 W. R., 125.) 

Suit against depositary: — Sections 69 and 7(3 refer to and contemplate 
proceedings between the landlord and the tenant, and consequently where, in the 
('oursc of certain proceedings under these sections, an amin was deputed to appraise 
and divide the crops raised by a tenant, and he, upon the refusal of the landlord 
to take his share, deposited the same, under the orders of the Collector, with the 
defendants, who executed a receipt for the same and delivered it to the amin — upon 
a suit by the landlord to recover from the defendants ^he value of the crops deposited 
with them, it was held that the suit was not barred under the provisions of the Bengal 
Tenancy Act, and fhat the receipt executed by the defendants established privity 
between them and the plaintiff — Gajat Sing v. Chooa Sing. I. L. R. 22 Cal., 480. 

70 . ( 1 ) When a Collector appoints an officer under the 
last foregoing section, the Collector may, in 
offit^r^appointed!^'^^ discretion, direct the officer to associate 

with himself any other persons as assessors, 
and may give him instructions regarding the number, qualifications 
and mode of selection of those assessors (if any)^ and the procedure 
to be followed in making the appraisement or division ; and the 
officer shall conform to the instructions so given. 

(2) The officer shall, before making an appraisement or 
division, give notice to the landlord and tenant of the time 
and place at which the appraisement or division will be made ; 
but if either the landlord or the tenant fails to attend either 
personally or by agent, he may proceed cx-partc. 

,(3) When the officer has made the appraisement or 
division, he shall submit a report of his proceedings to 
the Collector. 

(4) The Collector shaH consider the ix-port, and, after 
giving the parties an opportunity of being heard and making 
such enquiry (if any) as he may think nec(.‘ssary, shall pass 
such order thereon as he thinks just. 

(5) The Collector may, if he thinks fit, refer, any question 
in dispute between the parties for the decision of a Civil Court 
but, subject as aforesaid, his order shall be final, and shall, on 
application to a Civil Court by the landlord or the tenant, be 
enforceable as a decree. 


(6) When; th(; officer iTi;ik(.'s an apj)rais(‘tn<'nt, ihc 
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• • 
appraisement papers shall be filed in the Collector’s office. 

Wc have empowered the Collcctx)r, in all cases, to pass such order as he 
thinks just on the report of the officer deputed, and have provided that his order 
shall be final and be enforceable as a decree, unless^ he thinks fiu to refer any 
question in dispute betvvccti the parties for the decision of a Civil Court. This 
seems to us a simpler and more convenient procedure, than leaving the[^parties to 
seek redress in the Civil Court, in the first as under the original Bill. 

(R. S. C., III.) 

Assessors: — Tne association of assessors is in accordance with the indi- 
gent custom of the country under the Danabundi system. See notes under 
s. 69 ante. ^ 

Sub-SGCtion (5): — The procedure is meant to be summary and is therefore 
open to a regular suit in Civil Court. * P'inal * means not appealable. It 
could not have been the intention of the Legislature to vest the Collector with 
power to dct(M*mine the proportion of division of crops finally in the sense of 
being not open to regular suit. But the order of the Collector will be enforceable 
as a decree. Where there is a bonafidc dispute as to the notice of the rent, the Collector 
has no jurisdiction to proceed under the provisions of ss. 69 and 70. — (Nakheda Sing v. 
Ripu Marclan, 4 C. W. N., 239. This sub-section does not bar a 

suit by a tenant again-.t a third party for recovery of crops awarded to the latter 
by the ("ollcctor. — ^Chhedi v. ChlieJan : I. L. R., 32^Cal., 422. 

71 . (1) Where rent is taken by appraisement of the 
Right and liabilities protluce, the tenant shall be entitled 

as to po.s.sessi()n of to the exclusive possession of the pro- 
(luce. 

(2) Where rent is taken by division of the produce, the 
tenant shall bo entitled to the exclusive possession of the 
whole produce until it is divided, but shall not be entitled to 
remove any portion of the produce from the threshing-floor at 
such a time or in such a manner as to^ prevent the due division 
thereof at the proper time. 

(3) In either case the tenant shall be entitled to cut and 
harvest the produce in due course of husbandry without any 
interference on the part of the landlord. 

(4) If the tenant removes any portion of the produce at 
such a time or in such a manner as to prevent the due 
appraisement or division thereof at the proper time, the produce 
shall be deemed to have been as full as the fullest crop of the 
same d(‘seription appraised in ihe neighbourhood on similar land 
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for that harvest. 

Extended to Orissa, (Not., Sept. loth, 1891). 

Under this section the tenant is entitled to exclusive possession of the produce, 
and section Ji86 (c), post, provides that any person who except with the consent of 
the tenant, prevents or attempts to prevent the reaping, gathering, storing 
removing or otherwise dealing with an}' produce of a holding shall be deemed to have 
committed criminal trespass within the meaning of the Indian Penal Code. 

Jurisdiction of the Civil Oourt • — in a suit by the ralyats to have the kharif 

crop of certain bhaoli lands ‘‘ reaped and| threshed through an officer of the Court, 
and the grain, after deduction of the remuneration of the labourer/* divided between 
the plaintiff and^efendants (landlords) in equal sliares, it was objected on behalf of 
the latter that, as the raiyats had already applied to the Collector under .sections 69 
and 70 of the Bengal Tenancy Act, the action was not m iintainable.' The High 
Court, overruling the objection of the defendants, held that the jurisdiction of the 
Civil Court was superior to that of the Collector under sections 69 and 7^ 1 ^ 1 ^^ 

Bengal Tenancy Act ; and that, so long as no final order has been passed by the 
Collector in proceedings instituted under those sections, it was quite competent to 
the Civil Court to proceed with a suit involving the decision of the same question and, 
if necessary, direct the Collector to stay his hands. And it was further held that 
there was nothing in the Bengal Tenancy Act to show that the provisions of the 
Civil Procedure Code relating to the taking charge of property in di.spule for its 
preservation, and to the appointment of receivers, wore ;not applicable, under section 
143 of that Act, to suits between landlord and tenant." - -Hirman Sing -y. Musstt 
Fuzalunncsa, S. A. 1560-1582 of 1888 decided on the 22nd July 1889 (Bancrji and 
Hampini, J. J.) 

PullGStcrop • — In a suit to recover bhaoli rent, the damage to the plaintiff was 
held to be the value of the crops at the time they were due and not subsequently,—' 
(Luchmun Persad Hcolas Mahtoon, ii W. R.. 151 ; Kristo Bundhu v, Rotish 
Shaik 25 W. R., 307.) 

Liability for rent- on change of landlord or after transfer 
of tenure or holding. 

72 . (i) A tenant shall not, when his landlord’s interest 

is transferred, be liable to the transferee for 
Tenant not liable to rent which became due after the transfer, and 

lord's interest for paid to the landlord whose interest was so 

rent paid to former ' transferred, unless the transferee has before 

no"?ce of’ the'^irans^ payment given notice of the transfer 

fer. to the tenant. 

(2) Where * there is more than one tenant paying rent 
to the landlord whose interest is transferred, a general notice 
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from the transferee to the tenants published in the prescribed 
manner shall be a sufficient notice for the purpose of this 
section. 

Sub-section (1); when the landlord’s interest is transferred:— it shouid beob- 

served that this section applies only when the tenant has paid his rent to the original land- 
lord without notice of the transfer. Where, however, the tenant has not paid his rent to 
the former landlord, the transferee is entitled to recover it from him, the question of 
costs will still depend upon a prior notice or otherwise. If on the other hand, after 
having notice of the transfer, the tenant chooses to pay his rent to the former 
landlord, he does so at his risk and cannot plead such payment in amount in suit for 
rent by the new landlord, (The Collector of Rajshahye -z;. Hara Sundari, Sp., W. R., 
Act X, 6). The same rule applies when tenants continue to pay rent to co-sharer landlords 
after notice that a third paty has acquired a share. — Azin 7;. Ramlal, I. L. R., 25 Cal. 330. 
But if he had no notice, actual or symbolical, he is justified in paying rent to the 
old landlord.— (Thakurdas r. Pitambur, S. D. A., 1859, 820.) When a tenant holding 
under several co-sharers had been accustomed to pay his rent jointly, and was 
sued by the assignee of the intrest of one of the co-sharers, and it was found that he 
had paid the rent due for that share, in accordance w'ith that practice, to the co-sharers 
as a body, which payment w^as admitted by them, it was held that he*was exempted 
frojn liability. — Ahmuddin-zn Greesh Chandra, I. L. R., 4 Cal, 350 ; See <also Jadoo v* 
Kadambini I. L, R., 7 Cih, 15). The word transfer’ includes not only sale, gift 
or the like, but also mortgage or lease. — See definition of these terms in the Transfer 
of Properly Act. When a tenant pays rent to his landlord, without know'ing that he 
has created an intermediate tenure, he is not bound to pay it again to the intermediate 
holder. — (Sheik Attapayi r. Sheikwat, Marsh., 102 : Nilmani v. Hills, 4 W. R., Act 
X, 38. Mansur Ahmed i\ Azzuddin W. R. Sp. Act X, 129. A parcel of land bcinga portion of 
a patni can be sold in execution of a decree against the patnidar and the tenant will be 
liable to pay rent to the purchaser after receipt of notice of the purchase. — Madhubram v* 
Doyal Chandra 2 C. W. N., loS, I. L. R., 25 Cal, 445. There isa similar provision in the 
Transfer of Property Act. : ‘df the lessor transfer the property leased, or any part 
thereof, or any part of hi.s interest therein, the transferee, in the absence of a contract 
to the contrary, shall possess all the rights, and, nf the lessee so elects, be subject 
to all the liabilities of the lessor as the property or part transferred so long as he 
is the owner of it; but the Icsssor shall not, by reason only of such transfer, cease 
to be subject to any of the liabilities imposed upon him by the lease, unless the 
lessee elects to treat the tran.sfercc as the person liable to him ; provided that the 
transferee is not entitled to arrears of rent due before the transfer, and that, if 
the lessee not having reason to believe that such transfer has been made, pays rent 
to the lessor, the lessee shall not be liabledo pay sucli rent over again to the transferee. 
The lessor, the transferee and the lessee may determine what portion of the premium 
or rent reserved by the lease is payable in respect of the part so transferred, and, in 
case they disagree, such determination may be made by any Court having jurisdiction 
to entertain a suit for the possession of the property leased.” (Section 9.) See also 
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s. 50 of the Transfer of Property Act. 

BiOUt pstld or 0 «SSlgZ 16 d in SldvOillCO • — ;Where the tenant pays the rent to his 
landlord in ^ood faith before it has become due, and the landlord transfers his 
proprietary interest, the transferee would be entitled to recover the amount so paid 
from his transferor. — Madan Mohan v, ' Hollway, I. L. R., 12 Cal., 555. 

And this would especially be the case where the assig-nce takes tlic property 
with knowledge of the fact that the tenant has paid in advance certain debts which 
only became due after the date of purchase ; under such circumstances the assignee 
would have no right of recovery against the tenant. — Ramlal Jugadish, 18 W. R., 
328. Similarly, if he has notice of any contract between his transferor and the tenant, 
by which the latter is entitled to hold the rent payable by him. — Churaman v, Patu 
Kuar, 24 \V. R., 68. 

Suit for assigned rent is suit for rent : — A suit brought by an assignee of 

arrears of rent after they fell due, for the recovery of the amount due, is a suit for 
rent, and is therefore excepted from the cognisance of the Court of Small Causes.— 
Krish Chandra i\ Nachin Kazi, I. L. R., 27 Cal., 827. Under sec. 148 (h) exe- 
cution of a decree for arrears of rent cannot be taken out by an assignee, unless 
the landlord's interest in the land has become and is vested in him.— Dinonath Dc 
V, Golap Mohini Dasi, i C. W. N,, 183. 

Time from which the title 'of the transferee dates:- ’Section 8 of the 

Transfer of Property Act provides:—'’ Unless a different intention is expressed 
or necessarily implied, a transfer of propertv passes forthwith to the transferee 
all the interest which the transferor is then capable of passing in the property, and 
in the legal incidents thereof : such incidents include, where tlie property is, land or 
house, the rents ^ ^ ^ accruing after the transfer.” So section 36 of the same 
Act provides: In the absence of a contract or local usage to tlie contrary, all rents 

shall, upon the transfer of the interest of the person entitled to receive such pay- 
ment^, be deemed, as between the transferor and the transferee, to accrue due from 
day to day and to be apportionable accordingly, but to be payable on the days 
appointed for the payni'^nt thereof.” Similarly it has been held that the title of an 
auction-purchaser under a decree relates back to the date of sale, although the sale 
may not have been confirmed untij long afterwards : — (Kali Das v» Hur Nath, W. R., 
Gap. No. 1864, 279). But in Bipin Bihari v. Jadu Natli, 21 VV. R., 37, it was 
held that the title of the purchaser accrued from the dale of the confirmation of 
sale. The question was settled by the Full Bench in Bhyrub Chunder v. Soudamini, 
I. L. R , 2 Cab, 141, which held that the title of the purchaser accrued from the 
date of sale, and that on the confirmation of the .sale, the share purchased must 
be considered to have vested in the purchaser from the date of sale. This case 
w^as followed in Ramesvarnath v, Mewar Jugjeet, I. L. R., n Cal., 341. Section 
316 of the Civil Procedure Code, however, has brought about a change : It provides : 
“ When a sale of immoveable property has become absolute in the manner aforesaid, 
the Court shall grant a certificate stating the property sold and the name of the 
person who at the time of the sale is declared to be the purchaser. Such certificate 
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shall bear the date of the confirmation of the sale, and so far as regards the parties 
to the suit, and persons claiming under or through them, the title to the property 
sold shall vest in the purchaser, from the date of sucJucertificate and not before ; 
provided that the decree under which the sale took place was still subsisting at 
that date/' But in the interval between the sale and the . confirmation of the 
sale, there is not merely a contract for sale, but an inchoate transfer of title 
which only requires confirmation to perfect it — (Pran Gour v, Hemanta Kumari 
I. L. R., 12 Cal., 597). In a sale for arrear of revenue the transfer dates from the 
time the sale becomes final in conclusion. Sec section 28 of Act XI of 1859. 

Under the Bengal Tenancy ^ Act rent should ordinarily be regarded not as 

accruing from day to day but as falling due at stated times 
Accrual of rent. according to the contract of tenancy, or according to the 

general law, in the absence of such a contract. — Satyendra 
Nath 7'. Nilkantha, I. L. R., 21 Cal., 383. Accordingly where a tenure was put 
up to sale and purchased by the defendant, and the landlord brought a suit for rent 
for a period previous to the confirmation of sale and before the title of the purchaser 
had become perfected, it was held that he was entitled to recover the entire amount 
of the instalment which fell due after that date. — Ihid» When a landlord has brought 
a tenure to sale in execution ot a decree for arrears of rent, the purchaser becomes 
his tenant only from the date of the confirmation of the sale, and the arrears accruing 
due between the date of sale aud the date of confirmation of sale must be treated 
as arrears of rent payable by the out-going tenant, whose interest docs not cease 
till the sale is confirmed. — (Karunamai Banurji v, Surendro Nath Mukhurji, 2 
C. W. N., cccxxvii). 

AppOrtionmont of rent-- — when the subject of the transfer or division is a 
revenue-paying estate, the Estate’s Partition Act V., B. C. of 1897, ss. 81 & 83 
provide rules for the apportionment of the rent of the tenants, whose lands fall partly with- 
in one share and partly within another. But when the subject of transfer is a 
. rcvcniie-froe land or tenure or under-tenure, and partial transfers take place, the 
tenant’s rcntslioiild be apportioned by a suit in* the Civil Courts. There is no 
provision in this Act for appoiiionment of rent. In Beni Madhub v. Thakur Da f 
B. L. R., Sup., 588, Peacock. C. J,, said: “ It appears that the tenant originally held 
under 4 brollicrs, of whom Govinda Moni’s husband Srikishen was one. They were 
a joint family, and the tenant was paying rent to them jointly. I should have thought 
myself, though it is unnecessary to express any decision on the point, that when 
rent is received by a joint family, the tenant is not liable to be sued by each member 
of the joint family for a separate share of the rent. But if the estate is severed by 
partition, mnd instead of being a joint estate becomes separate estates, then the 
rent would be apportioned in respect of the several allotments, and each member would 
be entitled to sue for his separate share of the rent Jn respect of the lands allotted 
to him on partition. "—(Sec Srecnath Mohesh, i C. L. R., 453; Annoda Churan 
V, Kali Kumar, I. L. R., 4 Cal., 89.) In Issur Chunder v. Ram Krishna, I. L. P,, 
S Cal,, 902, the Full Bench observed: " A sale of a share in a tenure which has 
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been let out to a tenant in its entirety' does not of itself necessarily affect a severance 
of the tenure or an apportionment of the rent, but if the purchaser of the share desires 
to have such a severanc<^ or apportionment, he is entitled te enforce it by taking 
proper steps for that purpose. If he takes no such steps, then the tenant is justified 
in paying the entire rent, as before to all the parties jointly interested to it. But if 
purchaser desires to effect a severance of the tenure, and an apportionment of the 
rent, he must give the tenant due notice to that effect, and then, if an amicable 
arrangement of the rent cannot be m<ade by arrangement between all parlies, the 
purchaser may bring a suit against the tenant for the purpose of having the rent apportioned, 
making all the co-shares parties to the suit. In Durga Prosad Ghasita, I. L. R., 
II Cal., 284, the plaintiff held a jote under the defendant and thicr co-sharers, who 
were jointly in possession of an estate paying revenue to Government. In 1877 the 
estate was partitioned, and out of the lands held by the plaintiff, a plot measuring 
15 cottahs, was allotted to the defendants as their share. It was not disputed that 
the rent pa3*able in respect of the land was at the rale of Rs. 4 per bigah. After 
the partition the defendants enforced payment from the plaintiff of Rs. 5 and odd 
on account of the land held by him. The plaintiff therefore instituted the suit, nominally 

under s. 19, Act VUI B. C. of 1869, for abatement of rent, But really 

for a declaration that he was only bound to pay rent at the rate of Rs. 4 
per bigha for the amount of Ian 1 held by him. It was held that this was 
not properly a suit for abatement, but for apportionment and it would lie. 
When one co-sharer had obtained a decree for his share of the rent separately, 

and the other co-sharers served notices and sued for apportionment of rent, it was 

held that there was no reason wliy the rent should not he app u tioned, proN’ided the 
notice was sufficient. — (Banw.iri Lai Mitra r. K ila lari'inda Chau Ihri, i (\ W. N.» 
clxxxviii). A decree had determined that lands leased in miikarari to a lessee with a fixed 
rent thereon, were less in extent than they were specified to be in tlie pattahs that 
comprised them, the lessors not having title to the whole, and the lessee had 
obtained possession of the less estate. The revenue paying mehal, within which were 
the lands subject to the mukarari, such lands being shares of mauzahs therein, was 
afterwards sold for arrears under Act XI of 1859. The purchaser at that sale was 
sued by the mukararidar to make good her incumbrance under see. 54 of the Act. 
The lease was maintained by the decree that followed, but only as to part of 
the shares specified in the pattahs. In a suit for mesne profits brought by th.e lessee 
against the purchaser’s heir, who filed a cross suit against her for rent, it was held 
that as the lessee had not proved that she having had possession under the lessee, 
had been dispo.sscsscd by the purchaser, there had not been an eviction in tlie proper 
sense of the word. But when in her suit for possession, part only was decreed 
to her, and she was precluded by the result from getting a substantial part, her 
position was the same as if she had been evicted. She therefore, had the same equity 
for an apportionment as if she had been evicted. — (Imambandi Begnm v, Kamleswari 
Prasad, I. L. R., 21 Cal., 1005; L. K., 21 I. A., 118). Where the act of the 
landlord is not a mere trespasser, but something of a graver character interfering substanti- 
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ally with the enjoyment by the tenant of the demised property, the tenant is entitled 
to a suspension of rent during such interference, even though there may not be actual 
eviction, and if suclu interference be committed in respect of even a portion of the 
property, there should be no apportionment of rent, when the whole rent is equally 
chargeable upon every part of the land. But if the interference is in respect of 
only a certain portion of the demised property, the rent for which is^separately 
assessed, there should be apportionment. — (Dhanput Singh r. Mahomed Kasim 
Ispahain, I. L, 1 C, 24 Cal., 296). If the lease under which the tenure is held 

reserves rent at a certain rate per bigha, it cannot be said that each bigha is separately 
assessed and separately chargeable with rent : so if the landlord dispossesses the 
tenant from some of the lands of the tenure, he cannyt claim rent for the lands that 
re nain in the tenant’s possession. — (Haro Kumari ?/. Puwio Chandra Sarbogya 
I. Tj. Ry 28 Cal., i88). When the plaintiffs, who are joint landlords, have in 
suits sepanitcly instituted by them against the tenant defendant asked for apportionment 
of rent and fur recovery of rents due on such apportionment and all the parties interested 
have been made parties to the suits, there is no reason why the plaintiffs should not 
have the rents apportioned, and the apportionment may take place in respect both 
of the arrears alleged to be due and the future rent. — (Rajnarain Mitra v, Ekadasi Bag, 
I. L. R., 27 Cal., 479 ; 4 C. W. N., 494). In a suit for apportionment 
of rent, the plaintiff must make all his co-sharers parties, otherwise the suit is badly 
framed and should be dismissed.— (Ishar ( handra Dutta v. Ram Krishna Das, I. L. R., 


5 Ca!., 902; 6 C. L. R., 421 ; Abhai Govind Chaudhri v, Hari Charan Chaudhri 

l. I.. R., 8 Cal. 277). A tenant held certain land under a lease which provided 

that after the land had been fully brought under cultivation, 

All co-sliAriis nmst be 111, 

m. ule pctities jii a Milt fur there , should be a measurement and an adjustment of the 

aeportiou.iKiit of lent. finally and once for ail, and after that there should be 

no further change in the rent. One of the landlords then brought a suit alleging that 

the land h.id been fully brought under cultivation, and that there had been a 

measurement, and, therefore, she prayed for an adjustment of her share of the rent. 

It was held that on the terms of the lease the final adjustment of the rent could be 

obtained o.nly by a suit bro iglu by all the ianJlords, or by a salt by some of 

them, if the otliurs refused to join, but in that case the suit must be for the 

adjustment of the entire rent and all the necess.iry parties must be properly before 

the Courl. — (Bindu Ba.shini Dasi r. Piari Mohan Basu, I. L, R., 20 Cab, 107b 

^^dlcre a tenant has agreed with his landlords to pay a 
Separate payment of u»nt . , , • , 1 1 , 1 r 1 1 l 

not conclusive evidence of certain rentj aor his whole holding, the fact that he has 

apportionment.^ paid each landlord his proportionate share of the rent is not 

conclusive, but merely presumptive, evidence that the rent has been apportioned 

between the landlords. — (Anu Mandal Kamaludin, i C. L. R,, 248). 

ApportiOllDdOnt of COSSOS- — where a Cullcclqr has under the < ess Act 

determined the annual value in respect of certain land and a portion of that land 

is subsequently granted as a tenure to an under-tenant and the Collector has not 

separately asse.ssed the annual value of the land of the tenure so created, the under 
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tenant is nevertheless liable for any cesses in respect of that land. In such a ease it 
is competent to a Court to ascertain the annua! value of the land comprised in the 
defendant's tenure, so as to ascertain the amount due for ’cesses*— (Hari Mohan Dalai v, 
Ashtosh Dhar, ^ C. W. N., 77C). 

NotioOI — Sub-scction i of this section docs not require that the notice 
therein contemplated should be given in any particular manner. Rule 3, 
(I1. I of the rules made by the Local Government under cl. 2 of s. 189 is intended to 
apply only to those cases where the Act speaks of the service of a notice and not merely 
the giving of notice; it may apply to cases where the Act speaks of the giving of 
notice, if such notice is required to be given in the proscribed manner. — Madhub Ram 7/. 
Dayal Chundcr, 2 C. \V. N., 109 : I. L. IL, 25 Cal. 445. As to the mode cf service 
of notice, see Appendix. 

Subsection (2) : Eegistration of transfer:— " it is no longer compulsory for the 

seniiniay to register the names of any tenants in his .s7zc;'/^A7. The Act provides for 
the oflicial registration of transfers of the rights of perrn incnt ten arc -holders and 
raiyats holding at fixed rates. But the transfers of occupancy- rights are not so 
registered, and there is no provision of law by which they can be registered in 
the Landlord’s sherista. When occupancy rights transferable by custom, have been 
transferred, it is no doubt open to the transferees to sue under the Specific Relief 
Act to have it declared lliat they have acquired certain rights ; but it is clear that 
if it is the object of sucli a suit, as it apparently was of this suit, to have it declared 
th<it the old tenant is no longer responsible for the rent and that tlie transferee is 
so responsible to the landlord, such a declaration cannot be ol'itaincd vvitliout the 
service of the notice prescribed by s. 73.” {Per Rampini and Stevens, JJ.) 
Ambika V. Chowdury Keshri, I. 1 .. U., 24 Lai., 642. 

Suit against some of tho heirs of the last recorded tenant The heirs of 

the last recorded tenant with respect to an occupancy holding arc entitled to claim 
recognition from the landlord and if the latter, ignoring ihem, bring a suit for arrears 
of rent and in execution thereof sell the holding, the right of the former is not 
affected :—Annada Kumar v, Hari Das, 4 C. W. N., 608. 

General notice in the prescribed form See rule 6 of chapter v of the 

• I^ical Government rules in the Appendix. It should be observed, however, that 
sub-section (2) only provides that a general notice in the prescribed form shall be 
a sufficient notice, but it does not provide that any other mode of publishing a 
general notice will 7 wt be sufficient. Hence, if an auction purchaser in execution 
proceedings takes possession under section 319 of the Civil Procedure Code, and 
his purchase is proclaimed to the tenants by beat of drum, that will be -a sufficient 
notice : or, if he chooses, he may serve each of the tenants with a written notice 
of his purchase. Similarly, purchasers of estates for arrears of revenue may pro- 
cee 1 under section 29 of Act XI of 1859, and purchasers of patni taluks, for arrears 
of rent, under section 15, sub-section 2, of Regulation VIII of 1819. 

73. WhcMi an occupancy-raiyal transfers his holding with- 
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Liability for rent 
after transfer of oc- 
cupancy-holding. 

until notice of 
cribed manner. 


out the consent of the landlord, the transferor 
and transferee shall be jointly and severally 
liable to the landlord for arrears of rent 
accruing due after the transfer, unless and 
the transfer is given to the landlord in the pres- 


When an occnpancy-raiyat transfers without consent: — ** To meet those 

cases in which transfer without the landlord’s consent is a valid custom, wc have 
provided in s. 73 that, until notice of such transfer is duly served on the landlord, 
the transferor and the transferee shall be jointly and severally liable for arrears of 
rent accruing after the transfer.” (S. C. B. IIL) Hence this section applies to 
cases where the occupancy-holding is transferable by custom, but not to cases where 
it is not Uransfcrablc. For effect of transfer of non -tran.sferable occupancy-holdings, 
see notes under s. 23 pp. 125-136. As to occupancy-holdings transferable by custom, 
see s. 178 (3) («/} and notes. A similar provision appears in s. 108 of the Transfer 
of Property Act: “ In the absence of a contract or local usage to the contrary, the 
lessor and the lessee of immoveable property, as against one another, respectively, 
possess the rights and are subject to the liabilities mentioned in the rules next fdllow- 
ing, or such of them as are applicable to the property leased : — 

*‘ (/) The lessee may transfer absolutely or by way of mortgage or sub-lease 
the whole or any part of his interest in the property and any transferee of such interest 
or part may again transfer it. The lessee shall not, by reason only of such transfer, 
cease to bo subject to any of the liabilities attaching to the lease. Nothing in this 
clause shall be deemed to authorise a tenant having an untransferable right of 
occupancy, the farmer of an estate in respect of which default has been made in 
p'lying revenue, or the lessee of an estate under the management of the Court of 
W^ards, to assign Ins interest as such tenant, farmer, or lessee,” 

This .section does not shew that occupancy-holdings are saleable at the instance 
of the niiyal or ol any creditor of his other than his landlord seeking to obtain 
satisfaction of his decree for arrears of rent: — Bhiram Ali v. Gopi Kanth, 1 . L. R., 

24 Cal., 355; 2C. W. N., iS 8 . 


Jointly and severally liable ; — Under section 65 the holding of an occupancy- 
raiyat is .iable to sale in execution of a decree for the rent thereof, which is declared 
to be a first charge thereon. So when the holding is transferred it continues liable 
in the hands of the transferee for arrears already accrued due, — Rash Behary 
Bundopadhya v. Peary Mohun Mookerji (1878). I. I., R., 4 Cal., 346; Sham Chand 
Kundu V, Brojo Nath P<il Chowdhury (1873), B, L. R., 484 j S. C., 21 W. R,, 91. 
The landlord’s remedy is, however, confined to the sale of the holding under his 
decree. LTc cannot make the transferee personally liable for rent which accrued 


Remedy in rem. 


due before he became the owner of such holding . — "Rash 
Bihari v. Peary Mohan, Supra. The remedies which 


are provided by the Rent I.aw for enforcing the payment of rent by sale of the 
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Recorded tenant. 


tenure or hokling or by distress are remedies tn rem. The personal liability of 
one tenant cannot be transferred to another. IbU, In a case of a tenure, the 
liability of the recorded tenant who has transferred his tenure to another person 
ceases as soon as the transfer has been duly registered under the provisions of the 

Bengal Tenancy Act, although the landlord may not have 
received actual notice of such transfer. — Kristo Bulluv v* 
Krista Dutt, I. L. R., i6 Cal., 642 ; Mohamed Abbus v. Brojo Sundari, I, L. R., 
8 Cal., 360 (F. B.) Chintamani v. Ra.sh Bihari, I. L. R., 19 Cal , 17. In the case 
of a transfer of his holding by an occupancy -raiyat it is different. The transferee 
of an occupancy-holding which is transferable custom cannot maintain a suit 
for compelling the landlord to register his name in the zemindar s serisJita. — Ambika 
Prosad v» Chowdhry Kashi, I. L. R., 24 Cab, 642. When occupancy rights, trans- 
it ruble by custom, have been transferred, it is open to the transferee to sue under 
the Specific Relief Act to iiavc it declared that he had acquired certain rights ; but 
if it is the object of such to have it declared that the old tenant is no longer respon- 
sible for the rent, such a declaration cannot be obtained without the service of the 
notice prescribed by this section \~~lhid. 

Jn the case of the transfer of the entire holding, the transferor and transferee 
are liable jointly and severally for ;i.rrears accruing due after 
the transfer. But where only a part of the holding is transferred 
the recorded raiyat continues solely liable tor the entire rent. 
Neither the sale of the entire holding nor the sale of a part is a ground of forfeiture. 
— Kabil Sandcar Chandcr Nath, I. L. R., 20 Cal., 590. Where the landlord not 

only has knowledge of the tnfcisfcr but also has received rent 
from the transferee of a holding which was transferable by 
custom without the consent of the landlord, he cannot regard the transferor as still 
in occupation of his holding. — Abdul Aziz z\ Ahmedali, I. L. R., 14 Cal., 795. 
Receipt of rent would be equivalent to consent. And tliis not only in the case 
of holdings transferable by custom ; for, as already observed, even where the 
holdings are not transferable, receipt of rent would amount to a recognition and 
sanction of the transfer. 


Transfer of part of the 
liolding. 


Acceptance of rent 


Apportionment of rent ; — See notes under that heading under s. 72 attfe, 

l£ode of service of notice : — See Appendix. 

Illegal cesses, &c. 

74. All impositions upon tenants under the denomi- 
nation of abwab, mahtut, or other like 
Abwab! &c!jncgaL appellations, in addition to the actual rent, 

shall be illegal, and all stipulations and re- 
servations for the payment of such shall be void. 

Old Acts:—" The impositions upon the raiyats, under the denomination of 
abwab,. mahtat and other appellations from their number and uncertainty, having 
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become intricate to adjust and a source of oppression to the raiyats — all proprietors 
of land and dependent talukdars shall revise the same in concert with the raiyats, 
and consolidate the vvhple with the asil into one specific sum. In large zemindaries 
or estates, the proprietors are to commence this simplification of the rents of their 
raiyats in the perganas where the impositions are^ most numerous, and to proceed ’ 
in it gradually til! completed, but so that it be effected for the whole of their lands 
by the end of Bengal year 1198 in the Bengal Districts, and of the Fussilee and 
Willayati year in the Behar and Orissa Districts, these being the periods fixed 
for the delivery of pottos as hereinafter specified. '' — (s. 54 Regulation VIII of 1793.) 

“ No actual proprietor of land or dependent talukdar or farmer of land of whatever 
description shall impose any new abwab or mahtat upon the raiyats under any 
pretence whatever. Every execution of this nature shall be punished by a penalty 
equal to three times the amount imposed ; and if at any future period it is 
discovered that a new abwab or mahtat has been imposed, the person imposing the 
same shall be liable to this penalty for the entire period of such impo.sition, — (s. 55 /Z>.), 

In the event of any claims being preferred by proprietors of estates or dependant 
talukdars, farmers or raiyats on engagments wherein the con.solidationof asil,, abwab &c.* 
shall appear not to have been effected, they arc to be nonsuited with costs”. — • 

(s, 61 /Zr.). Such parts of Regulation VIII of 1793 and of Regulation IV 

of 1794 as require that proprietors of land shall prepare forms of pottas, 
and that such forms shall be revised by the Collectors, and which declares 
that engagements for rent contracted in any other mode than that prescribed by the 
Regulation in question shall be deemed to be invalid, are likewise hereby rescinded 
and the proprietors of land ®|iall henceforth be considered competent to grant 
leases to their dependant talukdars, under-farmers and raiyats, and to receive corres- 
pondent engagements for the payment of rent from each of these classes or any 
other classes of tenants according to such form as the contracting parties may deem 
most convenient and most conducive to their respective interests, provided, how- 
ever, that nothing herein contaiiit^d shall be construed to “sanction or legalise the 

imposition of arbitrary or indefinite cesses, however under the denomination of abwab, 
mahtut or any other denomination. All stipulations or reservations of that nature 
shall be adjudged by the Courts of Judicature^ to be null and void ; but the Court 
shall notwithstanding maintain and give effect to the definite clauses of engage- 
ments bet veen the parties, or in other words, enforce payment of such sum as 
may have been specifically agreed upon between them.” — (s. 3, Regulation V of* 
1812). ” Every under-tenant or raiyat, from whom any sum is exacted in excess 

of the rent specified in his pottas,! or payable under the provisions of this Act, 
whpther as abwab or under any other 'pretext, shall be entitled to recover from 
the person receiving such rent, damages not exceeding double the amount so 
exacted.” — (s. 10 of Act X 1859 and s. ii of Act 1869 B. 0 .) 

What are not ahwabs Section 61 of Reg. VIII of 1793 and s. 3 of Reg. V 
of 1812 were repealed by s. i of Act XVI of 1874 ; and it should be remembered 
that this Act repeals ss. 54 and 55 of Reg. VIII of 1793 (schedule i) without enacting 
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any provision about the consolidation of rent, — of the whole with the asil into one 
specific sum. All that this section prohibits is the imposition under the denomi- 
nation of abwab mahtut or other like appellations in addition to the actual rent. 
Hence in all cases about illegal cesses, the question will now turn about the meaning 
Actual rent words ‘actual rent.'' If a zemindar demands a cess 

over and above the original rent, which has not the deno- 
mination of ahwaby mahtut, or the like, and the raiyat consents and contracts to pay 
it, this demand and the old rent form a new rent lawfully claimable under the con- 
tract, and which together will be the actual rent.— (Jeeatullah V. Jugodindra Narain, 
22 W. R,, 12.) And so if a raiyat, for the purpose* of preventing disputes with his 
landlord, agrees to make a definite payment to the landlord in addition to his rent, 
the additional payment cannot be treated as an ilfegal cess ; for s. 3, Keg. 
V of 1812, rather favours such arrangements and provides for their being enforced.— 
(Serajgunge Jute Company, Limited, v, Torabdee Akoond, 25 W. U., 252.) A 
condition in a lease, that the tenant will pay to the landlord collection charges, can 
be enforced if the condition is definite and certain in its nature, and forms part of 
the consideration for the lease.— (Mohomed Fayez Chowdry v, Jamoo Gazee, 
I. I-,. R., 8 Cal., 730.) Where a lease described a certain sum as collection charges 
and as forming part of the consideration of the lease, it was held that the sum was 
part cf the rent, and was not an abwab. -(Radha Prosad Palkvor dis- 
tinguished. R\dha Churn Roy Chaudhuri v. (Ldap Chan Ira Ohose (iQ'H), 8 
C. W. N., 5 ^ 9 *) ^ puiabi was held to be a part of the legal consideration for 
Purabi. contract and legally enforcible.— Jugodish r. Zarlkorlla, 

24W. R., 90; but sec Kam||nkanta v, Kumo Mahomed, 
II W. R., 395. And where a tahsildar had obtained payme nts from raiyats 
by way of bhihi over and above the rent, such sums, if pairl voluntarily, were 
foi the benefit of the landlord ; and the agent was accountable for t!u‘ same to the 
landlord— Nobin Chundcr 7;. Gura Gobind, 25 W. R., 8. C:ertain payments 
which were not so much in the nature of cesses as of rent in kind,>nd whicli were 
uniform and had been paid by the raiyat from the begI^ning^^according to local 
custom, were held not to be illegal cesses. -^Hudhun Orawan Mahton v. 
Baooo Juggessur Doyal Singh, 2^ W. IL, 4. IGumtagari or the lev> ing by riparian 
Khuntagari. propi ietors of a charge imposed upon boatmen for driving 

pegs into the river bank for tlic purpose ol attaching their 
boats thereto, is not an illegal cess.-(Dhunp«t Singh,,. Dcnobunclhu, 9 C. L. R., 
279.) So dak cess is not an abwab, because it is nowhere declared to be illegal’ 
and It IS recoverable under a contract under s. 12 of Act VI 11 of 1862 B. C. Section 
Dak cess. 3 Act provided that "it shall be lawful for the Magistrate 

of any district or for such officer as the Government may from 
time to time direct to raise, as hereinafter provided, tTie monies necessary for the 

establishment required for the purpose of efficiently m.aintaining the ^cmindari daks 

within the district, from all zemindars, sadar farmers and other persons paying 
revenue direct to Government in respect of lands situated within the district ; ’* and 
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s. 5 provides : “ The Magistrate or such other officer as aforesaid shall in each and 
every year, on or before the last day of the month of December, fix, subject to the 
approval and revision of the Commissioner of the Division, the total sum necessary 
for the* next ensuing year for the efficient service of the zemindari daks in his district, 
and apportion such amount rateably on the sadar jumma of the parties liable as 
aforesaid to pay the same, and shall appoint the days for the payment thereof. ” 
Section 3 provides : “It shall be lawful for such Magistrate or other officer aforesaid 
by an order to that effect, to exempt from the liability to payment of an assessment 
under this Act any person the sad*ar jumma of whose estates in any one district 
docs not exceed fifty rupees a *year. Section 9 provides : “ The sums leviable 
under this Act shall be paid into the district treasury half \ early and in advance by 
the persons liable to pay the same : and any person or the local agent of any* person 
liable to pay any sum assessed under this Act, who shall refuse or shall for the space of 
thirty days after the day appointed for the payment thereof neglect to pay the 
same shall be liable to pa^' double the amount so assessed, which said double amount in 
default of immediate payment shall be levied by the order of the Magistrate or of such 
other officer as aforesaid by distraint and sale of moveable property of the person making 
the default. Provided always that no person shall become liable to pay double 
the amount originally assessed, so long as any appeal instituted by him under section 

7 of this Act shall be pending. Section 10 provides; “If the whole of the sum 

raised for the service of any one year be not actually required for that service, 
the surplus should be placed to the credit of the zemindari dA.k account for the 

next ensuing year, and shall go in reduction of the total sum to be levied for 

the service of that year under this Act : and >vhcn a double amount is levied under 
the last preceding section, so much thereof as is in excess of the same for which 
the person from whom it is levied was in the first instance assessed, shall in like 
manner be placed to the credit of the next ensuing year’s account, and go in 
reduc ‘on of the total sum to be levied for that year.” And s. 12 provides : 

“ Nothing in this Act contained shall in any way affect or alter any contract or 

engagement made or to be made by any zeminder with any person holding 
under him.” Under this last section if a raiyat has agreed to pay d 4 k cess to the 
zemindar or to his superior landlord, that contrhet is valid. A suit for d 4 k cess is 
ordinarily cognizable by the Court of Small Causes. But where it is claimed under 
the contract by which the rent is payable, practically as part of the rent, and the 
occupation of the land Is the consideration for its payment, it must be regarded as 
rent, that is to say, as a part of what is lawfully pa3^able in money for use and 
occupation of land held by the tenant.— Dh era j Mahtab Chand v, Radha Binode, 

8 W. R., 517 ; P'rskine r. Trilochan g W. R., 518. In W^rtson v. Srikrishna Bhumik, 
(I. L, R., 21 Cal., 132), however, it was held that d 4 k-cess was to be regarded as rent for 
purposes of section 135 of the Act. See notes, under sec. 3 (5) ante and under 
section 153 post. 

Similarly, as regards chaukidars’ wages. Where a patnidar was by the terms 



3o6 


BENGAL TENANCY ACT. 


[cuAr. viii, 


of his lorise bound to pay hah of the pay of the villag'e 

Chaukiclars, wages. , , . . t t • i i i ^ • 

chaukidars; and the stipulation had been entered into 

between parties competent to contract and had been made for valuable considcratloil, 

it has been lield that the amouut the Patnidar had agreed to pay ^ was 

to be paid quite as much on account of the occupation of the land as that which 

was expressly called the rent, and was pait of the ground-rent quite as much as 

the latter. It was, therefore, not an abwab, and was recoverable. — Ahsanulla 

Tirthabumi, I. L. R., 22 Cal., 680. Similarly other cesses recoverable 

as rent under any enactment arc not cesses but rent. — See s. 3 (5)» 

ante. Company’s batta in cases of tenure exis^jng from the time when the 

sicca rupee was prcvt'ilent or of tenures whose rent has 
Company’s batia . . , 

been fixed in sicca rupees is, I presume, not an abwab 

but a mere exchange and therefore legally recoverable. Act XVII of 1835 

first introduced new coins known as Co.mpany’s rupee, and the relative value between 

the new coins and the old ones is thus laid down in s. 4: And be it enacted that 

the said rupee (Company rupee) shall bo received as equivalent to the Bombay, 

Madras, Purrukabad and Sonat rupees, and to fifteen -sixteenths of the CaliTntta 

sicca rupee^ and the half and double rupee respectively shall be received as equivalent 

to the half and double of the aloove- mentioned Bombay, Madras, Furrukabad and 


Sonat rupee s,/(7 the half and double of ffteen-sixteehths of the Calcutta sicca rupee'' 
But the existing contracts for payment of Calcutta sicca rupees at a different rent 
from the above, if payment was made in any other Presidency, was kept intact by 
s. 6 which ran thus: Provided that if in any contract for the payment of Calcutta 

sicca rupees it shall have been specially stipulated th^git if payment bta made in the 
territories of Madras, Bombay or Agra Presidency, it shall be made in the rupee 
now current in those Presidencies respectively, at a different rate from that above 
provided with reference to the Calcutta sicca rupee, the contract shall be satisfied 
by payment within those territories of Company’s rupees of the amount of Furrukabad., 
Madras, of Bombay rupees so specially stipulated : — Provided also, that if payment 
of the principal or interest of the Public Debt be mode for the convetu'ence of the 
creditors at any Public Treasury other than as stipulated in the N(;tes and engagement 
of the tjfovernment it shall be competent to the Government to make such payments 
at the same exchange as heretofore, It follows from these provisions that whpre the 
contract is in sicca rupees, it is quite legal under Act XVIII of 1833 to recover its 
value in Company’s rupees, or in other words to recover Company’s batta or 
exchange. A sicca rupee exceeds the Company’s rupee by i anna 5 kowris and 
I kranti. The other Acts relating to the silver coinage are Act XIII of 1836, Act 
XXVI of 1837 and Act XXI of 1838. Under the first ;of these, the Calcutta sicca 
rupee ceased to be a legal tender. The sicca rupee no longer exists as a coin, though it 
is still used in accounts. It should be remembered that under the present s. 74, 
the actual rent is recoverable, and when the contract is in sicca rupee, is not the 
Company’s rupee ihe batta ov exchange the actual rent? Act XIII of 1836 
provides that '‘Sicca rupees shall cease to be a legal tender in discharge of any debt/* 
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What arc abwaha. 


but it does not provide that a contract in Sicca rupees is illegal. If such a contract 
is made, it is enforceable only in its equivalent value of Company’s rupee under the 
above. Though I haj/c thus given with some diliidence above my views on the 
subject, I ought to state that in a S idar-Dewani decision, bafta or exchange has been 
held to bean illegal cess. — Chuckun Shahoo v. Hoop Chand Panday, S. D. A., 1848, 
680. 

The following have been held to be illegal cesses : (i) nay ay or an exaction 

from the remaining raiyats to make up the rents of those 

who had absconded or died — (S. 63, Reg. I of 1793; Dhalee 
Pramanik v, Ananda Chunder, 5 J^V, R., Act X, 86 ; (2) bavdana for the subsistence 
of the zemindar and kotwalce, a cess for tobacco — Chuckun Shahoo v, Roop Chand 
Panday, S. D. A., 1845, ; (3; chanda or subscription — Meghnath Thakur v, 

Meliss, S. D. A., 1853,3; (4) parohi or festival cess - Kamala Kanta v. Kalu 
Mahomed, 3 B. L, R., H. (h, 44; ii W. R., 395; Mr. Justice Norman observed 
in this case : *‘The defendants took a village in ijara from the plaintiff 

for 10 years. Before the expiration of their lease, the defendants suble^ 

the properL}^ and at the s.imc time entered into an agreement with the plaintiff to 
the following effect*: — “VVe have been getting your purabi (festival cess paid from 
the villages at rupees 175. The dunjarad.ir has nothing to do with the said ; 
wc shall pay you the same year after year.' It was found by both the Lower Coujds 
and is not now denied that this purabi \s an arbitrary and indefinite cess on the 
ralyats such as is described in section 54 of Regulation VIII of 1793. 

exaction of %uch a cc.>s would have been illegal under section 3 of Regulation 

V of 1812, and is now proliibited by section 10 Act X of 1859. A contract providing 
for the collection and payment over* to the zowiindar of the proceeds of such a ccss, 
appears to us to fad vvithii^ tlie rule stated by Clnef justice Holt in Bartlct v. Viner 
Cartherd, 252. Kvery contract made for or about any matter or thing which is 
prohibited ami made unlawful by statuie is a void contract. — See Domat’s Civil 
Law, Vices of (,'ovenants. Tit. XVIII section 4, We think the object of 

the contract was therefore illegal laiul that the suit was properly dismissed 
on this ground by the Judge.” pu rvi bhika Jagodish Chunder v. Tarikulla 

24 \V, K. .(>•)), a present to the zemindar on his son’s first eating rice or annaprasan. — 
Nobin (dic.nder v. Giirugovind, I4 W. R., 447 ; — the Court (Maepherson, O. C., J., 
and Birch, J.,) observed: It scents to us on the evidence that it 

(purabi) is not in tim nature of an abw.ib or illegal cess but really in the 

nature of a payment whicii the parties contracted to make ; lliat th(ire is nothing 
illegal about it, it being part of the consideration for which the agreement w'as 
entered into.’^ Tins must be held to be overruled by the F. B: decision of 
chulhan xMahatan. In both these cases, therefore, the question as to whether a pttrdSi 
was an abwab turned upon evidence. (6) Russum kazza or kazies fees ; although 
the raiyat had paid it until a jndg-c by proclamation declared it illegal, and although 
the assessment at the Decennial Settlement was alleged to l\ave included it — 
laickhce Dcbee v. Sheik Ahta, S. D. A., 1852.55 ) (7) patwarPs wages or allow- 
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ances- Burma v. Srcc Niilida, 12 W. R., 29; Mcngur Munder v. Hari Moh^^nr 
23 W. R., 447) ; (8) Zahita hciHa, and excess of half an anna in the rupee on the 
jumma, although, in this instance, the kabuliyat stipulated that the farmer should 
recover such sums over and above the agreed jumnia, as were realised in the mofussil 
under that head. — Radha Mohan v. Gunga Persad, 7 Sel. Rep., 142; (9) a ress, 

being a certain proportion of every maund of goor (molasses) manufactured, over and 
above the regular money-rent — Sonam Sukul v. Sheik Elahi Buksh, 7 W. R., 453; 
(10) a tax on cattle — Bhagirath v. Ram Narain, 9 W. R., 300; (ii) Nuzzuranas 
and Mehinanee have been allowed on the ground that the provisions against the 
imposition of abwabs were intended to prevent the imposition of new abwabs and 
not to disallow imposts in force before the Decennial Settlement — Rajah Madho 
V, Rajah Bidyanund, S. D. A,, 1848, 442. These should, under the Full Bench 
decision of Chultan Mahton, be now considered as not recoverable ; (12) so a claim 
for dastnri batta and poonia nuzziirna (presents on assessment or payment of the 
first instalment of rent) have been held valid, when the kabuliyat specified these 
items, the Court considering that s. 3 of Reg. V of 1872 which authorises the land- 
holders to grant such pottahs as they may think proper, with the proviso that this 
should not legalise arbitrary or indefinite cesses, legalised customary cesses 
when specified in the pottahs or kabuliyat, because the Regulation goes on to 
provide thru while all stipulations for such arbitrary or indefinite cesses were to be 
held null and void, the definite clause of engagements should be carried into effect, 
and the payment of such sums as were specifically agreed upon enforced. — Bhoor 
Pasbun Khcm Chand, S. D. A., 1857, 1508. This decision should^, I presume, 
be also supposed to be overruled by the Full Bench refered to. 

The whole subject come undei;^ consideration in the case of Chultan Mahton z'. 
Tiluk Dhari Sing, I. L. R., ii Cal.. 175, F. B.; the plaint in that case demanded 
the following customary abwabs: 

On the nagdi tenure, 

Rs. As. P. 


Rent 

75 

9 

0 

Dastnri 

... 0 

7 

g at ^ anna per bigha. 

Hnjjutana (fee for the hujjnt or receipt) 

0 

I 

0 

Sonari ... ... *... 

2 

6 

0 at 1 anna per rupee. 

Batta Mdl 

3 

1 1 

0 at 3 pice per rupee. 

Batta Cowpany 

3 

13 

6 Ditto. 

Dak Cess 

. . I 

1 1 

0 

Rond Cess ••• 

12 

10 

0 


5 3 


On the hhaoli tenure. 


Neg (or the landlord’s due) ... ... ... i seer 4 chataks per maund. 

Pansera (or the harvest fee) ... ... ... 5 seers. 

Uohwara (for the payment of the wages of the village 
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watchman) ... ... ... ... 2 chataks per maund. 

Powhi (for the payment of the «'ages of the priest) ... 4 chataks per maund. 

Nocha (for the payment of the wnges of the village 

« 

establishments, vizi,y the patwari 2 chatacks, the 
gomashta 2 chatacks, the amin 2 chatacks, the pales i 

chatack, the nowinsinda i chatack) ... ... 8 chatacks per maund, 

Mangun ... ... ... . • . 30 seers per plough. 

Sidha (patwari’s due) ... ... ... lo seers per plough. 

The defendant denied that any arrears of rent were due, but whilst admitting 
that he was liable to pay 1 anna per raiyat for hujjutaiia, and 3 pice per rupee for 
Batta Company^ contended that other items were illegal cesses and were not recover- 
able. The Subordinate Judge found that the defendant was liable for road cess 
and for the items admitted by him, but as regards the remaining items othei than 
the assiil ^^it he held that they were illegal, as being contrary to s. 54 of Reg. VIII 
1793* District Judge found that the evidence eiven satisfactorily established 

a custom .sho^iring that the cesses claimed on the 7 iugi tenure had been prevalent 
in the village for very many years, and that they had been paid by other raiyats for 
a long period ; and a.s regan-jd the dues claimed on the hhaoli lands, that the evidence 
established that these dues had been collected and paid from time immemorial. The 
High Court found that the phniiii^y's suit , so fay as the disputed abwabs are con^ 
cerned^ should be dismissed,'' Mitter, J. ('rottenham and Pigott JJ., concurring), 
remarked: It has been contended before us on behalf of the plaintiffs that the 

liability relating to the payment of these abwabs flows from the incidents of the 
contract under which the lands were let to the defendant and his ancestors, such 
incidents, though not c.xpressly mentioned in the contract, being still deducible from 
the usage or custom established on the evidence. I am of opinion that this contention, 
.so far as it goes, is sound; but the question is whethery having regard to the 
laws in force relating to abwabs^ such a contract is enforceable^ The 
solution of this depends upon another question, namely y whether the imposition of such 
abwabs as these is prohibited and made unlawful by any law in force in 
this Country ? If the ajfi r motive be (he eorrec* answer of this hitter question, it does not 
admit of any doubt that the plaintiffs arc fiot entitled to enforce the contract and to 
recover the disputed i terns, beca u:>c evtfy coiifract * made for or about any matter or 
thing which is prohibited and made unlawful by statute, is a void contract P'—(S^c\\ov\ 
23, Indian Contract Act). Section 54, Hegulation VTII of 1793, says; ‘The imposition 
upon the raiyat.s under llui denomination of abwab, mahtut, and other appellations, from 
their number and uncertainty having become intricate to adjust and a source of 
opprc.ssion to the raiyats, dl proprietors of land and dependent talukdars shall revise 
the .same in concert wiili .ue raiyat.s and consolidate the whole with theassul into one 
specific sum. The next section provides a peialty for the infraction of the aforesaid 
provision. Section 61 of the same Regulation has laid down that, *in the event of any 
claims being preferred by proprietors of estates or dependent talukdars, farmers or 
raiyats on engagements wherein the consolicadon of assul, abwab, &j., shall appear 
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not to have been made they are to be non-suited with costs. Section 3 of Regulation 
V of 1812 provides as follows: ‘Such part of Regulation VIII of 1793 
and of Regulation IV of 1794 as require that the proprietors of land shall prepare 
forms of pottahs, and that such forms revised b}^ the Collectors and which declar^ 
that engagements for rent contracted in any other mode than that prescribed by 
the Regulations in question shall be deemed to be invalid, are likewise hereby rescinded, 
and the proprietors of land shall henceforward be considered competent to grant 
leases to their dependent talukdars, under-farmers, and raiyats, and to receive 
correspondent engagements for the payment of rent from each of these classes or 
any other classes of tenants according to such h^rm as the contracting parties may 
deem most convenient and conducive to their respective interests, provided, however, 
that nothing herein contained shall be construed to sanction or legalize the 
imposition of arbitrary or indefinite cesses wluithcr under the denomination of 
abwab, mahtut, or any other denomination. All stipulations or res'ervations of 
that nature shall be adjudged by the Courts of Judicature to be null and void ; but 
the Court shall notwithstanding .maintain and give effect to the definite clauses of 
the engagements between the parties, or, in other words, enforce payment of such 
sum as may have been specially agreed upon between them.’ Section 10 of Act 
X of 1859, and section ii of Bengal Act VIII of 1809, declared the exaction of any 
sum in excess of the rent specified in the pottah of an under-tenant or a raiyat, or 
payable under the provisions of the aforesaid Acts as abwabs, 8cc., to be illegal. 
Under the provissons of the Regiilatiois and Acts eifed abo^'c^ it seems to me that a 
contract for the payment of abwabs is unlawful, and is not cnforcedhle by law. It 
has-been contended before us that a claim for the recovery of the abwabs existing before 
the Permanent Settlement is enforceable notwithstanding these provisions, because sec- 
tion 54 of Regulation VIII of 1793 contained onh i dir.;ction the consolidation of the ab- 
wabs with the assul jumrna, but no penalty \\\i^ attached to an omission on the part of 
the landholders to act according to that direction. But it seems to me that this 
contention is not correct, because section 61 of the said Regulation, in my opinion, 
provided the penalty in question, that penalty being the non-suiting of the claim for 
the recovery of the abwabs. Even supposing tiiat this contention is valid, still the 
plaintiffs cannot succeed in this case. There being th is plain direction in the Regu- 
lation, that if it was not complied with, it is for the landlord io proce that these 
abwabs existed at the time of the Permanent Settlement, The plainfifs in this 
case have fiot established this fact. It has been }iexi contended that, although the 
disputed items in the plaintiff’s claim arc described in the plaint, as 'old usual 
abwabs,’ and in the zemindari accounts also they are designated as abwabs, sepa- 
rate and distinct from the specified rent, yet they ^are not abwabs but part of the 
rent. This contention is mainly based upon tlie ground that any thing which is 
certain and definite does not come under the class of abwabs, the imposition of which 
is prohibited by the Regulations, Although the Regulations did not clearly define 
what an abwab is, still I think that it cannot be maintained that any thing which 
is definite and certain is^ not an abwab under the Regulutians, although the parties 
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to the contract may call it so. It <ieemsio tne that the Regulations^ 'without defining 
accurately what an abwah is^ left this question for the determination by the Court 
in each case upon ihe^ evidence, I cannot find anywhere in the Regulation the 
precise definition of the word abwnb which would justify me to treat the disputed 
items of claim as part of the specified rent, although the plaintiffs claim them in the 
plaint and entered them in the zemindari accounts as ‘ abwab/ It has been further 
said that, as there is a contract between the parties for the payment of these dues, 
Under the latter portion of section 3, Regulation V of the plaintiffs are entitled 
to recover them. But the language of that section does not, in my opinion, support 
this contention ; on the other hand, it provides ‘ that nothing therein contained shall 
be construed to sanction or legalize the imposition of arbitrary or indefinite cesses 
whether under the denomination of abwab, mahtut or any other denomination.’ 
The last four lines of the section in question provide that the engagement for the 
payment of ^fny sum as may have been specifically agreed upon between parties 
shall be enforced. This provision, ir seems to me, refers only to the amount which 
is by the contract fixed as the rent payable to the landlord. The section in question 
provides mainly, that the proprietors of the land shall thenceforth be competent 
to grant leases to ryots, &c., and to receive corresponding engagements for* the pay- 
ment of rent from them. Having regard to the words ‘of the section in question 
italicized, I think the words ^ sum specified ’ refer to the amount of the rent specified. 

I do not think it necessary to notice in detail the decided cases on this point. There 
is a clear conllict in these decisions, some of them supporting the view which I take. 
These in which, a contrary view has ‘been taken, have been decided cither upon the 
ground that the abw<ibs claimed in them, not being indefinite or uncertain, did not 
come within the class of abwabs, prohibited by the regulations, or, upon the ground 
that there were clear contracts between the parties for the payment. The last- 
mentioned ground is evidently based upon the construction of section 3, Regulation 
V of 1812, for which the learned Counsel for the plaintiffs contended. For the 
reasons given above, I am unable to adopt this construction. The view which I take 
of the section in question is supported by the decision of the Sudder Dewanny 
Adawlut, in Radha Mohiin Surma Chowdry v, Gunga Pershad Chuckerbuttee. 
As regards the other ground, t’/'i?,, that anything which is not uncertain or indefinite, 
is not an abwab within the meaning of the Regulations, I have already dealt with 
it.” Garth, C. J., said: — “I consider that the Regulation of 1793, as well as the 
Rent Law of 1859, intended to put an end to the abwab system, and to render them 
illegal. It has been argued that to abolish this system is contrary to the wishes of 
both landlords and raiyats, and I believe that to be true. Landlords often find it a 
convenient means of enhancing their rents in an irregular way, and the raiyats, as 
a rule, would far rather submit to pay abwabs^ than have their asal rent increased. 
But the system appears to me to be clearly illegal, and I consider that the Civil 

Courts should do their best to put an end to it.” 

This decision therefore finds (i) that abwabs are illegal imposts; (2) that a 
contract for anything unlawful is void and not enforceable : (3) that what are abwabs 
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should be determined upon evidence; (4) th;it in the case undT trial the disputed 
items had been described by the plaintiff as abwabs, and thcrei. . admitted to be 
so; (5) that the mere fact of a thing bcintr ileiinite ami certain does not take it out 
of the category of abwab ; (6) that the last 4 lines of s. 3 of Reg. V of 1812, which 
speak of giving effect to definite clauses of engagements, refer to the amount which 
is by the contract fi.xed as rent payable to tlie landlord and not to abwabs though 
they may be definite ; (7) that abwabs existing .at the time of the Perm incnt Settle- 
ment but not consolidated with the dssul cannot be recovered ; and (8) that even 
if they were recoverable, there was no evid ince in the case under trial that the 
disputed abwabs existed from the time o^thc PerWanent Settlement. Now let us see 
what is the effect of this decision upon the pre.sont section. As we have already 
said the provision about the consolidation of abwabs with thcassul has b.^'en repealed. 

I he present section says that the actual rent sh.ill be recover.iblc, but all impositions 
under the denomination of abwab, mahtut or other like appellations shall be illcg.al. Hence , 
(i) if an extra amount is stipulated by the ten.ant and it is not illegal, or denominated as 
abwab, &cc., it shall form his actual rent and would be reci>vcrable ; (2) whether the 
extra amount is abwab or not should be found on evidence ; (3) dak cess and company’s 
are recoverable under Act VIII of 1882, B. C., and Act XVII of 1835, and 
are therefore not illegal imposts ; {4) if, however, it is found on evidence that the extra 
amount is abwab or illegal cess, all stipulations about its payment are void ; (5) and 
a payment of an illegal cess for a long number of j'ears docs not valid.atc it. This 
case was appealed to the Privy Council and the judgment of the High Court was 
affirmed (Tilakdhari Singh v. Chultan M.ihtan, I. L. R., 17 C.il., i^i ; L. R., 16 
I. A., 1 heir Lord.ships of the Privy v'ouncil s.aid . — “ The p.a)'ment.s are 

described in the plaint as old usual ahwihs ; .an 1 they .are aK ) described .as abwabs 
in the old accounts. It appe.ars to their Lordships that the High Court 

was perfectly right in treating them as ab^vahs and not as part of the rent. 
Unquestionably they have been paid for a long time ; how long docs not appear. 
They are said to have been paid according to long-standing custom. VVhetht:r th.at 
means that they were payable at the time of the Permanent Settlement or not, is 
not plain. If they were payable at the time of the Permanent Settlement, they ought 
to have been consolidated with, the rent under s. 54 of Reg. VIII of 1793. Not 
being so consolidated, they cannot now be recovered under s. 61 of the Regulation. 
If they were not payable at the time of the Perm.anent Settlement, they would come 
under the description of new abwabs in s. 55 ; and they would he in that case illegal. ’’ 
But before the Privy Council decision was passed, in a later case (Padmanadd Singh v. 
Baij Nath Singh, I. L. R., 15 Cal. ,1828), a Division Bench (Tottenham and Ghose, JJ.,) 
ruled that “what is and what is not an abwab must depend upon the circumstances of each 
particular casein which the question arises. ’ It further held th.it where, by a kabulyat, 
dated 1869, a defendant as holder of a mukarari tenure, agreed to pay a certain fixed 
sum as rent, and also certain sums designated iehwari and salami, they were 
not illegal cesses within the Full Bench ruling of Chulhan Mahtan v. /lilakdhari 
Singh, not being uncertain and arbitray in their character, but specific sums which 
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the tenants agreed to pay to the landlords, and the payment of which, no less than the 
payment of rent itself formed part of the consideration upon which the* tenancy 
was created and werp in fact, part fif ’the rent agreed to be paid, although not so 
described; they were, therefore, recoverable Binder Hegulation V of 1812. 
Accordingly the subject was further considered in the case of Radha Prasad Singh 
V, Bal Kuar Kocri (I. L. R,, 17 Cal. F. B., 726), and it was held that certain sums 
sued for under the head of sanik^ neg and kharach were ahwahs, and were therefore 
not recoverable, and that all additions to the actual rent are illegal and any agreement 
to pay them is void. In this case it was pointed out by Petherarn, C. J., that the 
case of Padmanand Singh v, Baij Nath Singh, must be regarded as overruled by 
the Privy Council in Tilakdh irl Singh 7/. Chuchan Mahtan. The Full Bench came 
to the conclusion that Nothing could be recovered for the occupation of land except 
one sum which must include everything which was payable for such occupalion, 
arrived at chher by agreement or by some judicial determination between the parties ; 
and any contract, whether express or implied, to pay anything beyond that 
sum, under any name whatever, for or in respect of the occupation of the land, could 
not be enforced.” Accordingly, certain demands for and kharach ^ which 

had been paid for a long time along with the rent and without specification in the rent 
receipts, were held to be illegal cesses under section 74. of the Act, and not recover- 
able in law. — Ibid, Similarly, a condition to pay a certain amount as the mamuli of the 
landlord’s Thakurhari in the month of Bhairo every year was held to fall within the 
provisions of section 74 of Act VIII of 1885 and the scope of the Full Bench ruling. 
— Appeal from special decree 726 of 189) decided 17th May 1901 (Ameerali and Pratt 

j- j» 

EeSjUdicata When, in a suit for rent, the rent claimed expressly includes an item 
which is objected to as an illegal cess, the mere fact that in a previous rent suit between 
the same parties regarding the same tenure the defendant did not raise this plea, although 
he could hc'ivc done so, would not, in the absence of a judicial determination of the 
point in the previous suit, prei'lude him from raising it in the subsequent suiN — 
Woomesh v, Buroda, I. L. R., 28 C<al. 17. See also Kailas Mundle v, Barada Sundari, 
1 . L. R., 24 Cal., 71 T. 

This section is controlled by section 179 :— Section 179 of the Act which 

provides that nothin^ in this Act shall be deemed to prevent a proprietor or 
holder of a permanent tenure in a permanently settled area from granting a 
permanent An lease, on any terms agreed on between him and his tenant is 
not controlled by section 74. — Ahsanulla Khan v, Tirthabashini, I. L. R., 22 Cal. 68v). 
A stipulation for the payment of an ahwah in a permanent mukarari lease is valid ; 
this section does not control section 179. — Krishna Chandra Sen 1;. Sushila Sundari 
Dasi, I. L. R., 26 Cal., 611 ; 3 C. W, N., 608. 

Kon-Judicial account of illegal cesses:— Sir George Campbell in. his 
^ Administration Report of 1872-74, pp. 23-26, gives the 

enumc?ation^ofces^e».^'^ * following account of agricultural cesses: — The agricultural 

c esses are somewhat different in their character. They consist 
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of various dues and charges levied from the ryots in addition to the regular rent 
and generally m proportion to the rent. The Permanent Settlement Regulations 
positively prohibited all such duties, strictly confining the zemindars to the customary 
rent proper ; but in this as in other things laws have been wholly set at defiance 
in modern times. The modern zemindar taxes his ryots for every extravagance 
or necessity that circumstances may suggest, as his predecessors taxed them in 
the past. He will tax them for the support of his agents of various kinds and degrees, 
for the payment of his income-tax and his postal cess, for the purchase of an elephant 
for his own use, for the cost of his stationery of his establishment, for the cost of 
printing the fonns of his rent receipts, for tUe payment of his lawyers. The 
milkman gives his milk, the oilman his oil, the weav^er his clothes, the confectioner 
his sweetmeats, the fisherman his fish. The zemindar levies his benevolences from 
his ryots for a religious ceremony, for a birth, for a marriage ; he exacts fees from 
them on all change of their holdings, on the exchange of leases and agreements, 
and on all transfer and sales ; he imposes a fine on them when he settles their petty 
disputes, and when Police or the Magistrate visit his estates ; he levies blackmail on 
them when social scandals transpire, or when an offence or an affray is committed. 
He establishes his private pound near his cutcherry and realizes a fine for every head 
of cattle that is caught trespassing on the ryots' crops. The abwabs, as these illegal 
cesses «are called, pervade the whole zemindari system. In every zemindari there 
is a naib ; under the naib there are gomastahs ; under the gomastahs there are 
piyadas or pe^)ns. The naib exacts a hisabana or perquisite for adjusting accounts 
annually. The naibs and gomastahs take their share in the regular abwabs ; they 
have their little abwabs of their own. The naib occasionally indulges in an ominous 
raid in the mofussil ; one rupee is exacted from every raiyat who has a rental as he 
comes to proffer his respects. Collecting peons, when they are sent to summon 
raiyats fb the landlord's cutcherry, exact from them daily four or five annas as 
summon fees. 

Perhaps the best proof of the extent and nature of the illegal cesses will be 
found in the Presidency Division, the most widely educated and most under the eye 
of Government of the divisions in Bengal. The subjoined list of 27 different sorts 
of illegal cesses has been officially reported from the 24-Pergunahs district alone : — 

(i.) DAk khurena— The cess is levied to reimburse the zemindar for amounts 
paid on account of zemindari dAk tax. The rate at which it is levied does not exceed 
three pice per rupee on the amount of the tenant’s rent. 

(2.) ChAnda. — Including bhikya or mangon. A contribution made to the 
zemindar when he is involved in debt requiring speedy clearance. 

(3.) Parbony. — It is paid on occasion of poojah and other religious ceremonies 
in the zemindar’s house. The rates of its levy is not more than four pice per rupee. 

(4.) Tohurria,— A fee paid on the occasion of audit of raiyats' accounts at the 
end of the years. 

(5.) P'orc^d labour or bazar. — This labour is exacted from the raiyats without 
paymenl. 
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(6.) Maroocha or marriage-fee. — Paid on the occasion of a marriage taking 
place among the raiyats. It is fixed at j:he discretion of the zemindar. 

(7.) Ban Salanti. — A fee levied on account of preparation of goor or molasses, 
from sugarcane. 

(8.) Salami. — Including all fees paid on the change of raiyats* holdings and 
on the exchange of pottahs and kabuliyats. 

(9.) Kharij dakhil.— A fee commonly at the rate of 35 per cent., levied on the 
mutation of every name in the Zwcmindar’s books. 

(10.) Taking of rice, fish, and other articles of food on occasions of feasts in 
the zemindar’s house. • 

(ii.) Batta and multa kumrae. — The former is charged for conversion from 
sicca to Company’s rupee ; the latter on account of wear and tear of the same. 

(12.) ^ Fines. — These are imposed when the zemindar settles petty disputes 
among his raiyats. 

(13.) Police khurcha.— A contribution levied for*payment to police officers visiting 
the estate for investigating some crime or unnatural death. 

(14.) Junimajatra and rash khurcha are exceptional imposts, levied on occasions 
of certain festivals. 

(15.) Bardaree khurcha. — A contribution levied at heavy rates by a farmer 
taking a lease of a mehal, 

(16.) Tax or income-tax levied by a fenv zemindars to reimburse for what they 
pay to Government on account of this tax. 

(17.) Dottor's fees. — This is levied exceptionally by a few zemindars on the plea 
that they are made to pay a similar fee to Government. 

(18.) Tant kur. — A tax of 4 annas levied from every weaver for each loom. 

(19.) Dhaie mehal.— A fee levied from every wet-nurse carrying on her profession 
in the zemindar’s estate. 

(20.) Anchora salami. — A fee paid by persons carrying on illicit manufacture 
of salt. 

(21). Halbhanqun. — A fee paid by a raiyat on his plough-land for the first time in 
each and every year. 

{22.) Mathooree jumma. — A tax levied on barbers. 

(23.) Shashun jumma. — x\ tax levied on Moochees for the privilege of taking 
hides from die 4:arcasses of beasts throsvn away in the bhangor of a village. 

(24.) Punnah khurcha. — A contribution made by the raiyats on the day the punniah 
ceremony takes place. 

(25.) Bastoo poojah khurcha. — A contribution made for the worship of bastoo 
pooroosh (god of dwelling houses) on the last day of the month of Pous. 

(26.) Rashud khurcha. —A contribution levied to supply with provision some 
district authority or his followers making a tour in the interior of the estate. 

(27.) Nazarana or presents made to the zemindar on his making a tour through 
his estate. 

In most districts the cesses are peculiar to the district. In all distrietdt must be said 
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that these exactions largely prevail. It has been found that they are really almost quite 
universal, the only difference being that in some places and in some estates they are 
levied in greater numbers and amount, and in less numbers and amount in others. 

'Fhe following is a translation of a list of abwabs actually exacted from the ten or 
fifteen house-holders of a small hamlet in Nuddea, men neither of substance nor yet of 
exceptional poverty. The zemindari gomastahs proceeded with their peons to this village 
during the inundation of 1871, and apportioning on an average their requirements at 
3 annas to every rupee of rental, demanded a benevolence. of fifty-four rupees and two 
annas. The translation is made from a list prepared under their own hand and admitted 
by them in Court. 

Rs.‘A. P. 

Nuzzur to the naib at the punyah or the annual settlement of rent, when 

the first payment for the coming ye.ar is made •••600 

Nuzzur to the mahashoysor the zemindars (of whom there are five shares) 
on the same occasion .. ...500 

Nuzzur to gomastahs at the punyah ... ... .200 

Tulubana or summonstfees of peons at the punyah ... ..100 

Cost of conveying bamboos of Gopalnuggur ... ... . . I o o 

Tuluba of peon for the instalment of rent due in the month of Asharh ... 013 o 

1 'ulubana of peon for the instahfient of rent due in the month of Bhadro 150 
Boat-hire ... ... ... ... ... i8o 

Parboni (a donation granted at the time of the poojah) to the anila of the 

.sudder cutchcry ... ... .*• ... ...680 

To jamadar of the cutchery ... ... ..100 

Fo halshana (a sort of under-bailifF) ... ... .100 

Tarboni to the five zemindars .. ... .500 

To Sai Ram Sen, head mohurrir ... ...• ... ...100 

Alms to the purohit (a family priest) of the zemindars ... ... 200 

Alms to gomastahs ... ... ... ... 12 o o 

Alms to the mohurrir ... ... ... ... ...300 

'Fo the zemindari burkundazes for the Iloli festival ... 100 

On account of zemindari diik tax ... ... ... . 306 

Total -54 2 o 

This case has been given at length to illustrate the usual nature of* these exactions 
This case was especially reported by the Board of Revenue to Govern- 
ment. 

Dr. Hunter gives the following abwabs in his Statistical Account of Bengal, Gya, 
pp. 70-']2, These are more or less in vogue in ail the Behar 
tion^of cewe" * Districts. “ Besides the above-mentioned payment, there are 

a number of customary cesses sanctioned by immemorial 
antiquity, paid at harvest time by the cultivator to the landlord or his servants. The 
ordinary tenure of land which will be described at length on a subsequent page, is 
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analogous to metayer system, half the real or estimated out-turn of the crop at each 
harvest going to the landholder and half to the cultiva^-or. But before the cultivator 
can take his half share •of the produce, numerous demands have to be satisfied. These 
will vary in number and amount with the temper of the landowner, and the extent of 
the cultivator’s power of endurance ; but the following fees are generally demanded 
and paid without much reluctance: — (i) Dahiak (literally 10 per cent.) is taken by the 
landlord, compensation for dryage and wastage. {2) Manseri^ an extra seer in each 
maund — that is 2^ per cent, is often taken by the landlord in lieu ot dahiak ; but 
sometimes both are demanded. (3) Sidhh (literally ** daily food”). According to 
Mr. Bourdillon, this is taken at the^time of sowing by the landlord's agents at the rate 
of 2 1 lbs. of rice with condiments to match from each cultivator. Mr. Beames puts it 
to 10 lbs. from each house ; but the amount of these taxes constantly varies, and the rates 
which prevail in one year are changed in the next. (4) Mangan is taken by the same 
agent at harvest. Mr. iK.' irdillon puts the amount at 6 seers for every 15 maunds, 
that is, about 15 per cent, from each cultivator; while Mr. Beames rates it higher, 80 
lbs. for each plough owned by a cultivator. (5) Nocha or plucking” is taken by 
the barahil at the rate of 2 chataks per maund, or abc^t J per cent. {6) FthtUf 
corruption “ each plough,” is a fee taken to cover the expense of the land- 

lord’s visitors. (7) Salami is a fee often demanded by the landlord on granting a 
new lease, or rerewing an old one. (8) Hujatana, literally ” that which is disputed,” 
is a fee given to the village accountant upon signing the quittance for rent, (9) 
Dandidari or asifts, called in the sub-division of Nawada, sonari, ” is the commission 
paid to the weigher of the produce who himself, according to Mr. Beames, pays half 
of what he receives to the landlord. According to Dr. Buchaman Hamilton, the 
hereaitary mendicants are usually supported by receiving a portion of the weigher’s 
commission. (10) Vishnu Parit and agaiin are names given to the percentage 
of crops which is made over to Brahmans. The former is taken entirely from the 
cultivator’s share, while the landowner helps to pay the latter tax. 

” The preceding cesses are paid by the cultivators only ; but other classes are 
not exempted from the following : — (i) There are certain fees still claimed by the 
landlord to cover the expense of converting native money into the coin of the realm ; 
such as b itta kalahdar for the conversion of copper money into sicca rupees, and 
hatta naiyab, for the conversion into the rupees now in use. (2) Bard and is paid 
by the owners of pack-bullocks, at the rate of 3^. for each bullock. (3) Mutharfa 
or house-rent is levied from all tradesmen at the rate of gd. a year. (4; Tolai is 
taken from all petty traders resorting to fairs at the daily rate of one chatak of 
oil, salt or tobacco. (5) jalkar is a percentage on all fish caught in the village 
reservoirs or artificial channels. (6) Bankar, a similar percentage on jungle produce. 
(7) Rasiim gilandasi is taken from the wages of the w'orkmen who are employed 
in constructing an embankment on the estate. (8) Rasumtari is taken from-tfie 
keeper of every liquor shop who sometimes has to pay a sum equal to the Gwern- 
ment demand. (9) Kahharai is a fee for leave to pasture cattle on an estate. 

”A 11 these various demands arc not inyariablv levied. In times of scarcity 
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most are remitted ; but in years of plenty even more will be extorted on various 
pleas, such as to pay the expense incurred by the landlord in marrying one of his 
relations, or to cover the amount of a new tax levied by G'overnment. In fact the 
cultivator is deprived by his landlord of all but the barest necessaries ; and he is 
so ignorant that he never thinks of applying for redress. ** 

It will be observed that some of th^ above enumerated by Sir George Campbell 
and Dr, Hunter are not illegal cesses judicially considered. 

75 » Every tenant from whom, except under any special 
enactment for the time being in force, 
^"7 sum of money or any portion of the 
tenant of sum in ex- produce of his land is exacted by his land- 
cess of the rent pay- cxcess of the rent lawfully payable, 

may, within six months from the date of the 
exaction, institute a suit to recover from the landlord, in addition 
to the amount or value of what is so exacted, such sum by 
way of penalty tis the Court thinks fit, not exceeding two 
hundred rupees ; or when double the amount or value of what 
is so exacted exceeds two hundred rupees, not exceeding double 
that amount or value. 

Old Act: — section 1 1 of Act VII of 1869 (B. C. ) and s. 10 of Act X of 1859. 

Except under any special enactment for the time being in force: -See Act 

IX of 1880 B. C., s. 47 ; Act II B. C. of I882, s 7.J.; Act V B. C. of 1875, s. 38, III 
of 1876 B. C. s. 85, VI B. C. of 1880, s. 44. 

SzSlCtod* — Where a zemindar after granting a ticca lease, cullccls the rents 
direct from the raiyats, and the amount so received exceeds the rent due from the 
ticcauar, the excess amount so collected is an exaction ar^l is recoverable under this 
section. — (Ram Pershad t/. Raintahal, Marsh., 655.) In oth.er words, any sum which 
is collected by a landlord in excess of the amount due to him under llie agreement 
with his raiyat is an exaction, for the recovery of which a suit will lie under this 
section. It is not, however, an cxacnion when the excess is recovcj-ed by legal process, 
where, for instance, a tenant supplied the zemindar wiih rice, on the a5^reement that 
the value of the rice was tc» be deducted from the rent, and t!ic zemindar without 
'making the deduction, sued the tenant under Reg. V'^III of 1819, and recovered 
the full amount of tlie rent, it was held that tliis was not an exaction under this 
section. The tenant, ” observed the Court, miglit h ive contracted iiis liability 
to pay the amount, and might have demanded a summary investigation as to the 
^jmount due, and he might have .sta3^cd the sale of the tenure by depositing the 
claimed. Instead of doing so, he paid the amount claimed to the zemindar. The 
zemindar havingi^?.'??'^®^^^ amount under a proceeding prescribed by law. the question 

is whether that is an undue 7 possibly might have demanded more than 
was due aher allowing for the rice .supphei,^^-J.t the defendant instead of demanding an 
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investijfation, paid the amount claimed with knowledge of all the facts. Can this be said to 
be an illegal exaction of rent within section lo, Act X of 1859 T We think that it is 
not an illegal exaction^ of rent within tSie meaning of that Act. (Chundermoni v. 
Debendra Nath, Marsh., 420) And where, on the allegation that the defendant 
had sublet land to him for the purpose of raising crops under a contract to share 
the produce between them, plaintiff sought to recover the value of his share of the 
crop which the defendanthad misappropriated, it was held that the claim was for a sum 
exacted in excess of the rent. — (Gurrebollah v. Fakeer Mahomed, 10 W. R., 203). 
But a suit for the recovery of money alleged to have been paid by the plaintiff to 
an ijaradar on account of arrears of rent, when the same has not been applied to 
the purpose for which it was given, is cognizable under this section. — (Brojo Nath v. 
Shumbhoo Chunder, 18 W. R., 25), Sums exacted by a tahsildar from tenants 
cannot be recovered by the landlord in a civil suit.— (Nobin Chander Rai v. Guru 
Govind Mnrunidar, 25 W. R., 8). 

No BfiCOUd appoarl * — a suit under this section for a sum of money claimed as 
an excess payment of rent exacted from a tenant is one cognizable by a Court of Sma 
Causes, and no second appeal will lie in such a suit,—(Ranga Rai v, Holloway 4 
C. W. N., 95 )- 

Limitation* — a suit* to recover a sum of money alleged to have been paid by 
the plaintiffs to the defendants in excess of the sum demandable by the latter from the 
former on account of road -cess and public works cess is governed by Art. 96 of the 
second schedule of the Limitation Act. — Mathura Nath v. Steel, I. L. R., 12 Cal., 533. 
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CHAPTER IX. 

Miscellaneous Provisions As to Landlords and 

Tenants. 


Definition of ** im- 
provements.” 


Improvements. 

76 . (i) For the purposes of this Act, the term “ im- 

provement,” usdtl with reference to a raiyat’s 
holding, shall mean any work which adds to 
the value of the holding, which is suitable 
to the holding and consistent with the purpose for which it 
was let, and which, if not executed on the holding, is either 
executed directly for its benefit, or is, after execution, made 
directly beneficial to it. 

(2) Until the contrary is shown, the following shall be 
presumed to be improvements within the meaning of this section : — 


(a) the construction of wells, tanks, water channels and 
other works for the storage, supply or distribution of 
water for the purposes of agriculture, or for the 
use of men and cattle employed in agriculture ; 

(i) the preparation of land for irrigation ; 

(e) the drainage, reclamation from rivers or other 
waters, or protection from floods, or from erosion 
or other damage by water, of land used for agricul- 
tural purposes, or waste-land which is culturable ; 

(I) the reclamation, clearance, enclosure or permanent 
improvement of land for agricultural purposes ; 

(^) the renewal or re-construction of any of the forego- 
ing works, or alterations therein or additions thereto ; 
and 


(/) the erection of a suitable dwelling-house for the 
raiyat and his family, together with all necessary 
out-offices. 

(3) But no work executed by the raiyat of a holding 
shall be deemed to be an improvement for the purposes of 
this Act if it substantially diminishes the value of his landlord’s 
property. 
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Sections 76 to 83 are new. They are modelled on the North-Western Provinces 
Rent Act, XII of 1881, and the Land Improvement Loans Act XIX of 1883, are 
borrowed from the English ^Statute, 4^ & 47 Viet, cap. 61, entitled the Agricultural 
Holdings (Plngland) Act, 1883, which was passed on the 25th August 1833 and came 
into operation on the ist January, 1S84. 

Compare this section with ss. 30, clause (c), and 33, cl. (a) ante and ss. 80 and 81 

posU 

Nothing* in any contract between a landlord and tenant made before or after 
the passing of the Act can take away or limit the right of a tenant, as provided by 
the Act, to make improvements and claim compensation for them. — Section 178 
clause (^, post^ • 

Sub-sectiojad)— Consistent with the purpose for which it was let -.—Not 

only should the work add to the value of the holding, but it must be consistent with 
the purpose for which it was let. “ The principle of giving protection to the land- 
lord against improper usage of the land by the tenant was generally recognized in 
Europe.*' {His Excellency the Viceroy^ Debate on the BtlL) ‘‘ The raiyat ought 
not to divert the land from the puwposes for which it was let.” {Sty Steiiart Bayley, 
Debate on the Bill.) In Anund Kumar Mookerjee v. Bissonath Banerjee, 17 W. R., 
416, it was held that no tenant taking land is entitled to change the nature of that 
land from what it was when he got it, or make a permanent alteration in the 
landlord’s property. In Tarini Churn Bose v, Ramjec Pal, 23 W. R., 298, the 
Judges held that continual use of the land for twenty-five years for making bnek*^, 
raises a strong presumption of acquiescence on the part of the landlord ;» where 
a tenant has been guilty of a breach of duty in the use of his land, such as making 
a tank in it, building on it improperly, or changing the character of the cultivation, 
such conduct^ does not necessarily operate as a forfeiture so as to render the tenant 
liable to ejectment. •'The statutory right of occupancy cannot be extended so as 
to make it include complete dominion over land subject only to the payment of rent 
liable to enhancement. The landlord ^is still entitled to insist that the land shall 
be used for the purposes for which it was granted, and, although a liberal construction 
may be adopted, it cannot extend to a complete change in the mode of enjoyment.-— 
Baboo Lall Sahoo v. Deonarain Singh, I. L. R., 3 Cal., 781 ; 2 C. L. R., 295. 
In Kadumbini .v. Nobin Chunder, 2 W. R., . 15, it was held that making holes 
in land for providing earth for bricks or allowing others to do so would be doing 
permanen'^ damage to the landlord's property. The tenant of an agricultural 
holding planted his jote with mango trees without the consent of his landlord, thus 
changing the character of the land. More than three years afterwards the landlord 
sued for a mandatory injunction to have the mango trees removed, it was held that, 
having stood by and allowed the tenant to spend his labor and capital In the land 
without taking any action in the matter, the landlord was not entitled to a mandatory 
injunction. — Myna Missor v, Rafikun, I. L, R., 9 Cal., 609. 

DirOCtly for its benoflt. — The following explanation is given in the Central 
Provinces Tenancy Act (s. 3, cl., 8) : ” Explanation 2 A work which benefits 

41 
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several holdings may be deemed to be, with respect to each of them, an improvement/' 

Sub-SSCtiCH (2). — Clauses (fl) to (^) are the same as in the Land Improvement 
I.oans Act XIX B.C. of 1883. Clauses (h) and (f ) have no place in the North- 
Western Provinces Rent Act XII of 1881 or the Oudh Rent Act XIX of 1868* 
Clause (b) has been enacted with an eye to the Bengal Irrigation Act, and the reason 
of cl. (/) is apparent. 

Construction of wells and tanks.--' Fhis supersedes Monindra Chunder v, 
Muneeraddin, 8 B. L. R., App. 40. 

W3»t9r Ch&HnolS. — The Bengal Embankment Act defines a Water-course to 
“include aline of drainage, weir, culvert, pipe, or other channel for the passage of 
water, whether natural or artificial. “ 

DrSlillSlgO, — Drainage work under the Irrigation Act “ means any work in con- 
nection with a system of irrigation which has been or may hereafter be made or 
improved by the Government for the purposes of the drainage of the country, 
whether under the provisions of Part I V of this Act or otherwise, and includes escape- 
channels from a canal, dams, weirs, embankments, sluices, groynes and other works 
connected therewith, but does not include works* for the removal of sewage from 
towns. “ 

ProtGCtioH from flood- — These are embankments and flood embankments 
under the Irrigation Act. Flood-embankment “ means any embankment cons- 
tructed or maintained by the officers of Government in connection with any system 
of irrigjation -works for the protection of lands from inundation, or which may be 
declared by the Lieutenant-Governor to be maintained in connection with any such 
system ; and includes all groynes, spurs, dams, and other protective works connected 
with such embankments."' And an embankment under the Embankment Act 
“ includes every bank, dam, wall and dyke, made pr used for excluding water from 
or for retaining water upon, any land, and every sluice, spur, groyne, training wall 
or other work annexed to a portion of any sudi embankment, and every bank, dam, 
dyke, wall, groyne, or spur, made or erected for the protection of any such embank- 
ment or ol any land from erosion or overflow by or of rivers, tides waves or waters ; 
and also all buildings intended for purposes of inspection and supervision." 

ClG3»r3»IlC0- — Will not include the cutting down of valuable trees. Compare 
s, 23 of the Act ; nor the converting of an orchard or garden into an arable land. See 
Gopeekissen Gossain v, Doulat Mir, i W. R., 156, where the lease reserved the right 
in all timber, then growing or hereafter to grow, to the landlord, and the tenant 
sold the trees. In Ruttunjee Eduljee v. Collector of Tana 10 W. R., P. C., 13, the 
Privy Council observed : “ The trees on the land, and the right to cut down and 

sell those rights was incident to the proprietorship of the land." 

Srection of a suitable dwelling house . — As to the raiyats" power of erecting 
a suitable house for himself and his family, see notes under s. 20, p. This provi- 
sion supersedes Jugut Chunder v Eshan Chunder, 24 W. R., 220, which held 
that a lesee cannot build on land held by him for cultivation. In Niamutull^ v. 
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Govind Churan, 6 W. R., Act X, 40, it was held that every raiyat with a right to 
hold his land permanently such as an occupancy-raiyat, could build a pukka house 
on the land or do with it what he liked, so long as he did not injure it to the de* 
trimcnt of his landlord. A suitable house can be built by an occupancy raiyat not 
being a tenant at w^ill. — Beni Madhab Bancrjee Jai Krishna Mukherjee, 7 B. L, R., 
152 ; 12 W, R., 495. Distinguished in Hari Kisore v. Kisore Acharjya, 8 C. W. N.^ 
754. The right of a non -occupancy raiyat in his holding is not heritable / and there- 
fore when he dies, the benefit of, and the money sunk in, the improvements made 
by him under this section are lost to his heirs, who would seem to be liable to eject- 
ment from the land and dwelllng-Jiouse at the pleasure of the landlord : — Karim 
V, Sundar, i C. W. N., 89 : I. L. R., 24 Cal. 207. 

77. (i) Where a raiyat holds at fixed rates or has an 

Right to make im- occupancy-right in his holding, neither the 
provements m case of raiyat nor his landlord shall, as such, be en- 

and occupancy* hold- titled to prevent the Other trom making an 
it’s- improvement in respect of the holding, ex- 

cept on the ground that he is willing to make it himself. 

( 2 ) If both the raiyat and his landlord wish to make the 
same improvement, the raiyat shall have the prior right to make 
it, unless it affects another holding or other holdings under the 
same landlord. 

See notes under s. 76. 


78. If a question arises between the 
question as to right to raiyat and liis landlord— 

make improvement, («) as to the right to make an improve- 

ment, or 

{b) as to whether a particular work is an improvement, 
the Collector may, on the application of either party, decide 
the question and his decision shall be •final. 

79. (i) A non-occupancy-raiyat shall be entitled to 

. construct maintain and repair a well for the 
provijmentsin caseof irrigation of his holding. With all works inci- 
non-occupancy-hold- dental thereto, and to erect a suitable dwell- 

Ing-house for himself and his family, with 
all necessary out-offices ; but shall not, except as aforesaid 
and as next hereinafter provided, be entitled to make any other 
improvement in respect of his holding without his landlord’s 
permission. 
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(2) A non-occupancy-raiyat who would, but for the want 
of his landlord’s permission, be entitled to make an improvement 
in respect of his holding, may, if he desires that the improve- 
ment be made, deliver, or cause to be delivered, to his land- 
lord a request in writing calling upon him to make the improve- 
ment within a reasonable time ; and if the landlord is unable 
or neglects to comply with that request, may make the im- 
provement himself. 

** We have in section 79 provided that a non -occupancy- ralyat shall be entitled 
to construct a well for the irrigation of his holding. A well constructed under this 
provision will be an improvement within the meaning of the Act, and the raiyat will, 
on being ejected, be entitled to receive compensation for it. The high importance 
of facilitating and encouraging the construction of all works of irrigation in this 
country, with a view to the prevention of famine, points to the necessity of this. ** 

rs. C. B. Ill,; 

80. (i) A landlord may, by application to such Revenue- 

officer as the Local Government may appoint, 
register any improvement which he has law- 
fully made or which has been lawfully made 
at his expense or which he has assisted a tenant in making. 

(2) The application shall be in such form, shall contain 
such information, and shall be verified in such manner, by local 
inquiry or otherwise, as the Local Government from time to 
time by rule directs. 

• (3) The officer receiving the application may reject it if 

it has not been made within twelve months — 


{a) in the case of improvements made before the com- 
mencement of this Act — from the commencement of this Act ; 


{b) in the case of improvements made after the commence- 
ment of this Act — from the date of the completion of the w'ork. 

This section should be read with ss. 33 (i) ia) and 30 (e). 

GoVSriUXlOllt mlOS- — See rules i to 6, Chapter HI of the Government rules. 
Appendix. 


81. (i) If any landlord or tenant of a holding desires 


Application to re- 
cord evidence as to 
improvement. 


that evidence relating to any improvement 
made in respect thereof be recorded, he may 
apply to a Revenue-officer, who shall there- 
upon, at a time and place of which notice 


sha.ll be given to the parties, record the evidence, unless he 
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considers that there are no reasonable grounds for making the' 
application, or it is made tp appear that the subject-matter 
thereof is iftider Inquiry in a Civil Court. 

(2) When any matter has been recorded under this section^ 
the record thereof shall be admissible in evidence in any sub- 
sequent proceedings between the landlord and tenant or any 
persons claiming under them. 

See rule 7, Chapter III of the Government rules, Appendix. 

82 - (0 Every raiyat who is ejected from his holding 

Compensation for shall be entitled to compensation for improve- 
raiyat’s improvement, ments which have been made in respect thereof 
in accordance with this Act by him, or by his predecessor in 
interest, and for which compensation has not already been 
paid. 

(2) Whenever a Court makes a decree or order for the 
ejectment of a raiyat, it shall determine the amount of compen- 
sation (if any) due under this section to the raiyat for improve- 
ments, and shall make the decree or order of ejectment 
conditional on the payment of that amount to the raiyat. 

(3) No compensation under this section for an improve- 
ment shall be claimable where the raiyat has made the improve- 
ment in pursuance of a contract or under a lease binding him, 
in consideration of some substantial advantage to be obtained 
by him, to make the improvement without compensation, and 
he has obtained that advantage. 

(4) Improvements made by a raiyat between the 2nd day 
of March 1883, and the commencement of this Act, shall be 
deem.ed to have been made in accordance with this Act. 

(5) The Local Government may, from time to time, by notifi- 
cation in the official Gazette, make ruies requiring the Court 
to associate with itself, for the purpose of estimating the 
compensation to be awarded under this section for an improve- 
ment, such number of assessors as the Local Government thinks 
fit, and determining the qualifications of those assessors and 
the mode of selecting them. 

As to ejectment, see ss. 18, cl. (6) and ss. 25, 44, 45, 46 & 49 anU and ss. 
155 and 156 post. 

Section 178, sub-s. (i), cl. (</), provides that nothing in any contract between 
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a landlord and a tenant made before or after the passing of this Act, shall take 
away the right of a tenant as provided by this Act to claim compensation for improve- 
ments. 

The 2nd day of March 1883 is the day on which leave was obtained to introduce 
the Bengal Tenancy Bill into the Council. 

Non-ocoupaacy raiyat’s right to compensation :~in spite of certain dicta 

to the contrary, the right of a non-occupancy raiyat to claim compensation for 
improvements, being a personal right, descends, upon his death, to his heirs, although 
the right to the holding itself may not be heritable, and although, as has been 
held, the heirs may not be entitled to maintain an action for recovering possession 
of the holding, after re-entry by the landlord, upon the demise of the raiyat. — 
Karim CKoukidar v, Sundar Bewa, I. L. R., 24 Cal., 207. 

No rules have been framed under the provisions of sub-section (5) of this 
section. 

83. (0 In estimating the compensation to be awarded 

Principle on which foregoing section for an 

compensation is to improvement, regard shall be had — 

be estimated. 


(fl) to the amount by which the value, or the produce, 
of the holding or the value of that produce, is 
increased by the improvement ; 

(b) to the condition of ihe improvement, and the probable 
duration of its effects ; 

{c) to the labour and capital required for the making 
of such an improvement ; 

{d) to any reduction or remission of rent or any other 
advantage given by the landlord to the raiyat 
in consideration of the improvement ; and 

{e) in the casS of a reclamation or of the conversion 
of unirrigated into irrigated land, to the length 
of time during which the raiyat has had the benefit 
of the improvement at an unenhanced rent. 

( 2 ) When the amount of the compensation has been 
assessed, the Court may, if the landlord and raiyat agree, 
direct that, instead of being paid wholly in money, it shall 
be made wholly or partly in some other way. 
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Acquisition of land for building and other purposes. 


. ... ,, j. 84. *A Civil Court may, on the 
for building and application 01 the landlord or a holding, and 
other purposes. on being satisfied that he is desirous of 

acquiring the holding or part thereof for some reasonable 
and sufficient purpose having relation ^ to the good of the 
holding or of the estate in which it is comprised, includ- 
ing the use of the ground as building ground, or for any 
religious, educational or charitable purpose, 

and on being sjitisfied on the certificate of the Collectof 
that the purpose is reasonable and sufficient, 

authorise the acquisition thereof by landlord upon such 
conditions as the Court may think fit, and require the tenant 
to sell his interest in the whole or such part of the holding 
to the landlord upon such terms as may be approved by the 
Court, including full compensation to the tenant. 

This section was declared in force in the Sonthal Parganas by Goverment 
Notification, dated 20th February 1897. — See Appendix. 

On the application of the landlord :— a person who is not the immediate 
landlord of a holding can not make an application for acquisition of land under this 
section.— Narain Mahta v. Tekait Brojo Behari 9 C. W. N,, 4 72. 


Procedure upon application for acquisition: — There must first be an application ; 

upon that application the Court has to go through a certain judicial process, It must 
be satisfied (i) that the landlord is desirous of acquiring the holding or part thereof ; 

(2) that the purpose for which he is so desirous is reasonable and sufficient ; 

(3) that the purpose aforesaid has relation to the good of the holding or of the estate* 
and (4) that the Collector is alho of the same opinion that the purpose is reasonable 
and sufficient. When it has found these facts it may proceed to authorise the 
acquisition of the lands upon such conditions as it may think fit. Even then it is 
discretiona y w^ith the Court to make the order for compulsory acquisition or not. 
The words **on being satisfied on the certificate of the Collector, &c., cannot 
possibly be supposed to cut down all that had gone before. The words ** on being 
satisfied’* are repealed in the third clause from the collocation of the preceding 
words and the necessity for making it clear that the Court must also have before 
it the opinion of the Collector that the purpose is reasonable and sufficient and 
the certificate is to be the evidence of that opinion. The Collector's certificate 
is thus a siite qua non to obtaining an order from the Civil Court. The laridlbt^d 
may apply before obtaining a certificate, but no order can be made under section 
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84 unless the Court is satisfied that the Collector is of opinion also that the purpose 
is reasonable and sufficient. The section, thus construed, does not do violence 
to the language, and keeps in view the policy, of the 'Fenancy Act. To make the 
Collector’s certificate conclusive would, as has been already pointed out by Mr. Justice 
Prinsep, be not only contrary to the policy of the Act, but disastrous to the tenants. 
Remembering what the effect of these compulsory acquisitions would be, that they 
would withdraw raiyaii lands from that category and make them the khas lands 
of the zamindar^ and remembering how carefully the Legislature has endeavoured 
to prevent the destruction of raiyats' holdings, under whatever disguise attempted, 
we can well understand the anxiety of the Legislature to provide a double safeguard 
against such compulsory alienations of raiyati lands, It has provided a judicial 
inquiry as to the sufficiency and reasonableness of the purpose, guarded by the 
opinion of the executive head of the district to the same effect. That this opinion 
is not hypothetical is borne out by the words of the Final Report of the Select 
Committee : ** We have inserted a new section (84) giving power to landlords to 

acquire by compulsory sale, through the Civil Court and at a price to be fixed 
by the Court, any land in thier estate required for building purposes or for 
religious, charitable or educational objects. The necessity of some such power, 
especially with a view to provide building sites either for new tenants or in 
cases of diluvion, has been strongly urged upon us. We have guarded the section 
against abuse by requiring the certificate of a Collector as to the sufficiency of the 
reason before action can be taken undex jV.— G oghan Molla v. Rameshur Mahata, 
I. L. R., 18 Cal. 271, 288, 289. 

Collootor's Certificate ; — Held by Prlnsep and Ameer Ali, JJ. (Petheram, 

C. J., dissenting). — That the Collector’s certificate under s. 84 
Rcaaonableness and • . i • . . , , r.. . .. 

.ufficiency of purpose. *s not conclusive as to the reasonableness and sumciency of 

the purpose for which the land is sought to be acquired. 
That the jurisdiction of the Civil Court is not confined to giving effect to the 
Collector's certificate, but the Court is to hold a judicial enquiry to detenrine the 
reasonableness and sufficiency of the purpose and all matters coming within the 
section, and is competent to consider the grounds upon which the certificate was 
granted. That the appointment of a European manager and the necessity for 
erecting buildings for his comfort and convenience are insufficient grounds for 
authorising the compulsory acquisition of land under s. 84. The purpose for which 
the land is sought to be acquired must have a direct relation to the good of the 
holding, and objects which might have a remote or speculative bearing upon the 
good of the holding are foreign to the scope of the Act. — Ibid. 

Where the lower Court ordered the acquisition of land under this section on 
the ground that by the acquisition the revenue would be increased and consequently 
it would be for the improvement of the estate ; held that the purpose was not 
reasonable anff sufficient within the meaning of this section. The Collector’s certi- 
ficate as to whether the purpose is reasonable is not conclusive ; the Civil Court 
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should hold an enquiry as to the reasonableness and sufficiency. — Narain Mahto v. 
Tekait Brojo Behari Singh, 9 C. W. N., 472. 

AppOdJ * — An -order made by a Civil Court under s. 84 of the Bengal Tenancy 
Act is not appealable, not being a decree within the meaning of s. 2 of the Code 
of Civil procedure, and no appeal being allowed by s. 588 of the Code, or by any 
special provisions of the Bengal Tenancy Act ; Goghun Mollah v. Rameshur Narain 
Mahta, I, L. R., 18 Cal., 274; referred to and followed. — Peari Mohun Mukerji t;. 
Barada Churn Chukrabutti, I. L. R., 19 Cal., 485. 


S tih -letting . 

85- (i) If a raiyat sub-lets otherwise than by a registered 

instrument; the sub-lease shall not be valid 
Sub-letting. against his landlord unless made with the 

Restrictions on 1 ji ^ 

sub-letting. landlord s consent. 


(2) A sub-lease by a raiyat shall not be admitted to 
registration if it purports to create a term exceeding nine 
years. 

(3) When a raiyat has, without the consent of his landlord, 
granted a sub-lease by an instrument registered before the 
commencement of this Act, the sub-lease shall not be valid 
for more than nine years from the commencement of this Act. 

“We hav^e inserted a section (85) providing that if a raiyat sub-lets otherwise 
than by a registered instrument, the'sub-lease shall not be valid against his landlord 
unless made with his landlord's consent ; that a sub-lease by a raiyat shall not be 
admitted to registration, if it purports to create a term exceeding nine years (seven 
years was the longest term for which an occupancy- raiyat could sub-let under section 
38 of the Bill No. ii.) ; and thvat where a raiyat has without the landlord’s consent 
granted a sub-lease by an instrument registered before the commeilcemenc of the 
Act, the sub-lease shall not be valid for more than nine years from the commence- 
ment of the Act." (S. C, B. iii.) 

This section should be read with ss. 178 (3) (^) and 1803 post^ 

Old law : — The Legislature here recognizes the right of a raiyat to sub-let 
his land ; so under the old law an occupancy- raiyat could sub-let his land without 
incurring forfeiture on that account — (Kalec Kishore r. Ram Churan, 9 W. R., 
344; Haran Chunder v, Mookta Sundari, 10 W. R., 113: Jameer Gazee r. Goneye 
Mundal, 12 W. R., no ; 13 B. L. R., 278 note ; Khosal Mahomed v. Joynooddeen, 
12 W. R., 451). Compare also i B. L, R,, A. G., 81 ; but he could not by sub-letting 
alter the character of his holding and convert it into an under-tenure — (Karoo Lai 
Luchmeeput, 7 W. R., 15 ; Hureehur v, Jadu Nath, Ib., 114) ; or make himself a 
middleman. — Durga Prosanno v. Kali Das, 9 C. L. R., 449. A raiyat having a 
right of occupancy could create a mukarari lease ; but the terms of a lease 
granted by him to a third party would only be binding as between them both 

42 



330 


BENGAL TENANCY ACT. 


[chap. IX. 


(Damri v, Bissessar Lai, 13 W. R., 2Q1), unless the landlord of the lessor gave the 
lessee power to sub-let, in which case the sub-lessee obtained rights against both, 
of which he could not be deprived without his own consent. --(Nihalunnissa v, 
Dhanu Lai Chaudhri, 13 W. R., 281.) Where a lessee sub-lets land, the sub-lessees 
can have no more right to use the land in contravention of the original lease than their 
lessor had.* — (Monindra Chundra v. Moneeruddin, 20 W. R,, 230.) A lessee 
cannot make a sub-lease for a longer time than his own lease. — (Hurish Chunder 
V, Sree Kalee, 22 W. R., 274). Nor can a farmer or lease-holder do so to 

the prejudice of the owner, — (Ranee Shurut Sundari v. Charles Binny, 25 W, R., 
347 i 3 C. L. R., 140; C. L. R., 5 LA., 164.) Where a sub -lease specifies no ttnn 
of tenancy, it cannot be construed to have effect beyond the interest of the grantor. 
— (Hurish Chunder v, Sree Kalee, 22 W. R., 274). 


PrSSOUt ISiW I — These principles generally speaking apply to the present law. 

Under this section all raiyats are entitled to sub-let, but in 
All rai>ats can Mibkt. order that the sub-lease may be valid against the landlord, 

it must comply with two conditions, c. g. (i ) it must be by a registered instrument, and 
(2) it must not be tor a term exceeding nine yc.irs. 

The section speaks of a raiyat, which includes a non-occupancy raiyat as well. 
Under clause {/?) of section 44, however, it appears that the landlord can protect 
himself against sub-lease by contract. The section seems to have been borrowed 
from clause (j) of section io3 of the Transfer of Property Act. A raiyat, however, 
does not include a sub-raiyat. It has been held under the old Act that the jummai 
rights of a kurpha under-tenant are not transferable without the consent of the 
landlord. — (Bonomali v. Koylash Chunder, 1, I.. R., 4 Cal., 135). Idic interest 
of a non-occupancy-raiyat in his holding is not heritable and therefore if a sublease is 

executed by a non-occupancy raiyat, it is rendered void by 
cy raijSfvoi’d "rii^sSh.’ his death, cvcn if the sublcabc is created by a registered 

instrument and is for a period of 9 years. — Karim Choukidar v. 
Sundar Bewa, i C. W. N., 89; L L. R., 24 Cal., 207. Where a raiyat 

' surrenders his holding, the landlord is entitled to re-enter 

ya^“upon1hrund«"ra.yar hy ejecting the undcr-raiyat if he is not protected by s. 

85 or s. 86, cl, {()) : — Nilkanta v. Ghatoo, 4 (J. W. N., 667. 
In such a case no notice to tjuit is necessary. — Ibid. 

Sublease for more than nine years void against landlord A sublease by a 
raiyat without the consent of the landlord, though created by a registered instrument, 
is wholly void ; the only case in which a sublease created by a registered instrument 
without the consent of the landlord, though purporting to be for a longer period 
than nine years, is to be upheld for the period of nine years, reckoned from the 

oommencement of the Bengal Tenancy Act, is where the document was registered 

before the commencement of the Act ; in any other case, the validity of a sublease 
will have to be tested by the conditions imposed by this section, and there is nothing 
ill the section authorising the Court to split the contract of subletting into two parts, 
a valid portion extending to a period of nine years, and an invalid portion for the 



SEC. 85. ] 


BENGAL TENANCY ACT, 


33 * 


remainder of the term : — Srikant Saroda Kant, I. L. R., 20 Cal., 46 : where the 
grantor of the sublease purported to J;»e ^ tenure-holder and it was created by a. 
registered lease for morS than nine years and it was found that the grantor was not 
a tenure-holder but a raiyat, held that the sublease was altogether void : — Ihid. 
It is equally void if the subletting was otherwise than by a registered document. 
— Peary Mohan v. Badul Chander, 1 . L. R., 28 Cal., 205 ; 5 C. W. N,, 310. And 

Purchaser at a sale in ^ landlord purchasing the holding in execution of a decree 

execution of a deerw for for arrears of rent would be entitled to eject the raivat without 

arrears of rent entitled to . J 

eject under-raiyats. following the procedure prescribed by section 167 post^-^-Ibid, 

Where an occupancy raiyat executed a permanent registered lease in form of ano- 
ther, and put him in possession, and subsequently his right, title and interest we;e 
sold in execution of a decree for money, in a suit for ejectment against the 
tenant, it was held that the purchaser was not estopped from questioning the 
validity of the permanent lease created by his predecessor in title, and 
that as the permanent lease was registered contrary to the provisions of s. 85 
(2) of the Bengal Tenancy Act, it must be regarded as unregistered and void under 
s. 17 of the Registration Act. It was further held that although written lease 
was viod under the law, yet in as much as the tenant had been put in possession of 
the land in good faith as :fn under-raiyat, he could not be regarded as a trespasser, 
but must be taken as an under-raiyat holding otherwise than under a written 
lease, and as the tenancy was subsisting, he could not be evicted except after 
.service of notice under s. 49 of the Bengal Tenancy Act, and he could prove 
his tenancy right without proving his lease, if he had one which was inadmi.ssible 
for want of registration. — Fa/el Sheik v, Kcramaddi, 6 0 . W. N., 916. 

Though void against landlord, valid against lessor Where a raiyat without 

the consent of his landlord, granted a sublease by an instrument registered before the 
commencement of the Bengal Tenancy Act, the sublease shall not be valid for more 
than 9 years from the commencement of the Act, as against the landlord, but not as 
against the raiyat. — Gopal v, Kshan, I. I., R,, 29 Cal., 148. The judges observed in this 
case : ‘ This section, like some others, bears evident marks of compromise and, conse- 
quently, of .somewhat hasty drafting. Sub-section (i) deals with sub-leases granted after 
the Act has come into force. It provides that, jf a sub-lease is granted otherwise 
than by a registered instrument, it shall not be valid against the landlord^ unless 
made with his consent. Sub-scction (3) refers to sub-leases granted before the 
commencement of the Act. Sub-section (2) has no connection with sub-section (3), 
as it necessarily deals with sub-leases granted after the passing of the Act ; for it 
directs that no sub-lease .should be admitted to registration, if it purports to 
create a term exceeding nine years. It is contended that sub-.scction (3) 
must also be read with the light of sub-section (2), and that, if this is 
done, it will show that the intention of the Legislature was that sub- 
leases granted before the commencement of the Act, without the consent of the landlord, 
should be absolutely invalid against the whole world, and uoi merely as against the 
landlord. If this contention be correct, the result would be that a raiyat, who has 
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obtained any benefit under the lease in the Shape of a bonus, would be entitled to 
retain the same, although the lease in consideration of w'hich he has received the same 
will, be set aside at the end of nine years. The pistrict Judge himself considers that, if 
sub-section (3) of section 85 is construed as he reads it, it would operate more harshly 
than the provisions of subsection (i). We also think that, if the construction contended 
for on behalf of the plaintiff is given effect to, under-raiyats whose sub-leases had 
been granted prior to the commencement of ihc Act would be placed in a far worse 
position than those who had acquired their sub-leases after the Act came into force. 
An under-raiyat taking a sub-lease for more than nine years after the commencement 
of the Act is put upon his guard by the refusal of the Registrar to register the document j 
if he has paid any consideration for such sub-leases h 5 is enabled by the refusal of re- 
gistration to recover the same from the lessor. But an under-raiyat who had taken 
a lease before the Act is in a very different position ; he paid the bonus upon a contract 
which, w'hen entered into, was perfectly valid in law. And if the Act ipso facto put an 
end to such a sub-lease at the end of nine years, the under-raiyat has no remedy against 
his lessor. Having regard to the consequences that would result from such an 
extreme construction of sub-section (3), and also the fact that in the interpretation 
of Statutes the Court must not impute to the Legislature a desire to confiscate 
or to do away with rights, which have already been lawfully created or which have 
lawfully vested, we are not prepared to agree with th^ opinion of the learned 
District Judge that the object of the Legislature was to sweep awa}', after the 
expiration of nine years from the date the Act came into force, all sub-leases 
granted by raiyats before the Act, if made without the consent of the landlord. 
There is certainly nothing in the law itself or -in general principles’ to suggest 
that the Legislature intended to relieve grantors from their contracts. To give 
effect to the view expressed by the District Judge would be to allow frauds of 
a very gross character to be perpetrated by raiyat.s. They will be enabled to come 
forward under the authority of the law and ask that sub-leases deliberately granted 
by them may be declared invalid on the expiration of nine years from the com- 
mencement of the Act, without any commensurate return of the benefit they might 
have received. Such a cons^-uction, to our mind, does not seem to be warranted 
by the law. In our opinion sub-scction (3) invalidates sub-leases granted before 
the Act without the consent of the landlord, as against the landlord, after expiration 
of nine years from the passing of the Act.'’ The same view was adopted in another 
case : The words “the sublease shall not be valid” mean that the sublease shall 
not be valid against the landlord Madan Chandra v. Jaki Karikar ; 6 C. W. N., 

377 - 

Lease for an indefinite period : Ejectment by raiyat: — Where an under-raiyat 

holds under a written lease for an indefinite time the raiyat is not entitled to eject 
him by giving him a notice under s, 49 (6) ; he can be ejected only for non-payment 
of rent : — Madan Chandra v. Jaki Karikar, 6C. W, N., 377. 

Civil Procedure Code, s. 310 A ; Non-agricnltnral land A suit does not 
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lie by an under-tenant of non -agricultural land to recover from the tenant (his lessor), 
money which has been paid by him under s. 310 A, C. P. C., to set aside a sale of 
his lessor.— Bepin Behari v. Kalidas, 6 C.»W. N., 336. Sec notes under s. 174. 

Subsection (2) : Registration rales : — See Appendix. The Registration 
department has framed the following rule with the view to the carrying out of the provi- 
sions of this sub-section : -“When a sub-lease executed by a raiyat, purporting 
to create a term exceeding nine years, is presented for registration, it shall be returned 
at once with a note to the following effect recorded on its back, vie, ; ‘Not admissible 
under sub-sec. 2, sec. 85 of the Bengal Tenancy Act (VIII of 1885).’ The note 
shall be signed, sealed and dated by the registering officer.” 

Distraint: — See ss. 121, proviso (3), 136 (5) and 138 post. 

S urrender and abandonment. 

86. (i) A raiyat not bound by a lease or other agree- 

„ , ment for a fixed period may, at the end 

Surrender. , . ^ 1 • 1 1 i> 

of any agricultural year, surrender his holding. 

(2) But, notwithstanding the surrender, the raiyat shall 
be liable to indemnify the landlord against any loss of the 
rent of -the holding for the agricultural year next following 
the date of the surrender, unles? he gives to his landlord, 
at least three months before he surrenders, notice of his inten- 
tion to surrender. 

(3) When a raiyat has surrendered his holding, the Court 
shall in the following cases for the purposes of sub-section 
(2) presume, until the contrary is shown, that such notice was 
so given, namely : — 

(a) if the raiyat takes a new holding in the same village 
from the same landlord during the agricultural year 
next following the surrender ; 

{h) if the raiyat ceases, at least three months before 
the end of the agricultural year at the end of which 
the surrender is made, to reside in the village in 
which the surrendered holding is situated. 

(4) The raiyat may, if he thinks fit, cause the notice to 
be served through the Civil Court within the jurisdiction of 
which the holding or any portion of it is situate. 

(5) When a raiyat has surrendered his holding, the 
landlord may enter on the holding and either let it to another 
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tenant or take it into cultivation himself, 

(6) When a holding is subje‘ct to an incumbrance secured 
by a registered instrument, the surrender of the holding 
shall not be valid unless it is made with the consent of the 
landlord and the incumbrancer. 

(7) Save as provided in the last foregoing sub-section, 
nothing in this section shall affect any arrangement by which 
a raiyat and his landlord may arrange^ for a surrender of the* 
whole or a part of the holding. 

Tho old Act; — The former law was laid down by s. 20, Act VIII (B. C.) of 
1869, and s. 19 of Act X of 1859. 

Application of tho now section- — The section speaks of raiyats only, and not 
of tenants in general, see ss. 3, 4 and 5. Hcncc a tenure 
under a dur-mourosi mokurari lease of land which is not let 
for agricultural purposes cannot be put an end to by a mere 
relinquishment on the part of the lessee, although after notice to the landlord ; the 
principle laid down in the case of fleeralal Pal v. Neclmonf Pal, 20 W. R., 383, where 
it was held that a patnidar cannot of his own option rclinqui.sh his tenure, is appli- 
cable to all intermediate tenures between the zemindar and the cultivator of the soil, 
except those held on farming leases. — (Jadoonath v, Schoeno, Kilburn Co., 
I. L, R., 9 Cal., 671 ; 12 C. L. E,, 343.) In Hiralal Pal v, Niimowi Pal, 20 W. H., 
383, it was observed: The point which we reserved for consideration in this case 

is whether it is optional with a patnidar to surrender the patni, which he holds, at 
any time, and to plead such surrender in answer* to a suit for a rent. W’e arc clearly 
of opinion that, whether or not, the Civil Court might, upon sufficient ground, give 
relief in a suit brought to dissolve a contract between the zemindar and his patnidar, 
it is certainly not open to a patnidar of his own choice to throw up the patni, and, 
by so doing, escape his liability to pay rent. We do not say that the contract is in- 
dissoluble, because many circumstances miglit arise in which the interfcr,.nce of a 
Court of Justice might fairly be invoked to put an end to it ; but the dissolution of 
such a contract must, we think, be an act of the Court and the result of proper en- 
quiry, and cannot be taken by the patnidar alone and pleaded in answer to a suit 
for rent.’^ So as regards farming leases, it was held in Raja Kishen v. Sankari 
Dasi (7 Sel. Rep., 174, o. c., 205, n. e.,) that if the landlord took steps to increase 
the rent, the tenant had a right to surrender the lease, even if perpetual, an^ avoid 
liability. 

Not bound by a lease or other agreement for a fixed period: — This section does 

not apply to cases where the raiyat has entered into a lease for a specific term ; where, for 
instance, a raiyat had taken a lease, it was decided that he could not relinquish 
his holding during the currency of the lease. — (Kashce Sing v. Messrs. Onraet and 
Grant, 5 W. R., Act X, 80; Tiluk Patuk v, Mahabir Panday, 7 B. L. R., App., 
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II ; IS W. R., 454; Baboo Dwarka Dass v, Gopal Dass, i Agra Rev. Ap., 22). 
But a perpetual contract by a man on the part of himself and his heirs, and reciting 
that he or his heirs shall never relinquish the jote cannot operate against the law, 
which says that any Vaiyat may relinquish his jote if he does so in a legal manner. — 
(Gopal Ohowdry v, Tarini Persad, 9 VV. R., 89). This decision possibly holds good 
under the present section, for a perpetual contract is not an agreement for a fixed period 
— vide section 178. Sub-section (3), clause (c) of that section provides that nothing 
in any contract made between a landlord and a tenant after passing of this Act, 
shall take away the riglit of a raiyat to surrender his holding in accordance with this 
section. Where a joint lease was given to many persons with an entirety and equality 
of interest among the tenants, tiTe resignation of some of the joint lessees does not 

necessarily operate to void the lease. — (Mohim Chunder v, 
nin Pitambur 9 W. R., 147). Where a member of a joint family 

is regi^^tered as jotedar in a zemindar’s sherista, not as for 
himself only, but as manager for the family, his relinquishment of the jote is not * 
sufficient in law to authorize the zemindar to make arrangements with any others he 
pleases. — (Bykunta Nath v, Bissonath 9 W. R., 268). An isiafa given by a Hindu 
widow having infant sons cannot operate to destroy the title of the infants.— (Syud 
Wahid Ali v, Gour Mohan, 1 Hay, 553). A raiyat cannot relinquish a portion of 

his* jote, keeping that portion only which may suit his 
convenience. lie may either retain the whole or throw up 
the whole in conformity with the provisions of this section. But as long as he retains 
any portion of his jote he is liable for the rent of the whole. — (Saroda Sundari 
Mahomed* Mundle ; 5 W. R,, X, 78; Arurullav. Kailash I. L. R., 8 cal,, 118). But 
when a raiyat, holding a considerable quantity of land, w'ishes to relinquish a portion, 
he must specify in his notice what portion he relinquishes in order to relieve himself 
of liability to pay rent. — (Habela Sircar v. Doorga Kant, ii W. R., 456). 
Subsection (3), clause (c) of s. 178 post provides that nothing in any contract made bet- 
ween a landlord and a tenant after passing of this Act, shall take away the right of 
a raiyat to surrender his holding in accordance with this section. But the right of 
relinquishment is a privilege given to tenants, by means of which they may restrict 
the lease and establish their tenure upon a new basis or may extinguish the lease 
altogether ; and the tenants can not avail themselvf>s of that privilege to any extent, 
unless thc}^ strictly observe the conditions which are either expressed or implied in the 
lease : — Ram Churn v» Ranigunge Coal Association, C. W. N,, 697, (P. C.) 1 . L. R., 26 
Cal 29. It is the relinquishment of the land and not the notice which relieves the 
raiyat from liability — (Nobin Chunder z/. Lukhi Pria, i W. R., 20 ; 2 Board’s Rep., 200.) 
The heirs of a deceased tenant having rights of occupancy who has died intestate, are 
liable for the rent unless they have surrendered the land or done something from which 
Liability of heirs to pay a surrender in the terms of this section can be presumed, and 
non -cultivation of the land does not necessarily amount to a 
surrender. — (Piari Mohan Mukhurji v, Kumaris Chandra Sarkar, I. L. R. 19 Cal., 
790). Sec note to see. 26. p. 94. There may be a valid surrender of an occupancy • 
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holding without a written document. (Abdur Rahman v, AH Hafiz, 5 C. W. N., 351). 

PreSUniptiOll of a notico ^ — Sub-section 3 contains a presumption that the notice 
was given. The reason of the presumption was thus explained : The question 
is — when the raiyat had surrendered, is he to be held liable for the payment 
of the next year’s rent ? If he has given three months’ notice, the answer is no ; if 
he has not given it, the answer is yes ; but we look to the object with which three 
months' notice is required, and we say if he has left the village, or if he has exchanged 
his holding for another, then the landlord has already received the information 
which the notice is intended to secure, and it is here that the presumption comes 
in. The presumption is not a presumption of ^surrender, but of service of notice. 
{The Hon*ble Sir Steuart Bay ley). 

Notice of intention to Surrender A verbal notice is sufficient under the 
present law, and it was so under the old law too. — (Mahomed Gazee v. Sunkurlal, 
II W. R., 53. Khondk.'^r Abdar Rahman v. AH Hafez, 3 C. W. N., 351 ; Imam- 
gandi v Kamleswari, 13 I, A., 160 ; I. L, R., 14 Cal., 109. The mere use of the 
words ^ ” in conversation by the tenant, when called upon by the 

zemindar to pay increased rent, were held to be insufficient to constitute a relinquish- 
ment. — (Bonomali v. Delu Sirdar, 24 W. R., 118.) Where a landlord served a 
notice on an ootbandi raiyat that, unless he paid an e^ihanccd rent for the ensuing 
year he was to quit the land, and the raiyat thereupon intimated to the landlord’s 
agent his intention to relinquish the land, it was held that there was sufficient 
compliance with the provisions of s. 20, Act VIII of 1869 B. C. — J<.enny v. Ishur 
Chunder, Sp. W. R., Act X, 9.) Where a tenant is found to have taken steps 
required by law in furtherance of his intended relinqishmcnt, it is for the landlord to 
’prove his continued possession notwithstanding. But where it is found that the tenant 
has not gone through the necessary steps, it will be for him to prove that the landlord 
took possession of the land and enjoyed the profits holding it khas, or by letting it 
toothers. — (Erskine Ram Coomar, 8 W. R., 221.) A raiyat is not required to 

give any notice under this section in a case where the raiyat holds under a lease 
which was for a limited period, which period has expired After the expiry of the 
lease he has no right to hold, and is therefore perfectly justified in giving up posses- 
sion. And a landlord claiming rent from such raiyat for a period after the 
expiry of his lease is bound to prove that the latter held on subsequently to the terms 
of the lease. — (Tilak Puttuk v. Mahabir Pandey, ^5 W. R., 454.) A tenancy which 
is to continue year by year is a continuing tenancy so long as the parties are 
satisfied ; and though terminable at the option of cither party at the end of any 
year, is not ipso facto terminated at the end of every year. The tenancy shall not 
terminate, and the raiyat shall continue liable for rent unless he relinquishes it under 
the provisions of this section. — (Maloddee Noshyo v. Bullubee Kant, 13 W. R., 190.) 
The present law enjoins three months’ notice previous to the end of the agricultural 
year [subss. (i) and (2) should be read together], while the old law enjoined Jyte 
FusH or Pous Bengali to be the month when the notice ought to be served. 
•^Agricultural year” is defined in cl. iiofs. 3. 
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Subsection (6) : Incumbrance .'—The Select Committee reported .— "In dealing 
with surrender and abandonment, the"' only changes ftiade by us which need here 
be noticed, are the piK)visions which we hav^e inserted to check collusive surrender 
or abandonment in fraud of the rights of third parties* The necessity for this was 
, brought to notice In para* oJ of the Bengal Government's 

Collusive «urfci»‘cler to ^ ^ ^ 

defeat strangers. letter of IS ih September, where it is shown that raiyats 

not unfrequently sub-let the whole or a portion of their holdings in consideration 
of a large bonus (or a term of years* To leave the interests of sub-lcssces in such 
cases entirely at the mercy of the sub-lessor in collusion with his landlord, would do 
serious practical harm. We hav*e therefore provided [ section 86 ( 6 ) ] that the 
surrender of a holding which is subject to a registered incumbrance, shall not be valid 
without the consent 'of the incumbrancer and the landlord, ru\d in case of aban- 
donment, we have provided [ section 8 / (4) ] that the sub-lease shall only be avoided 
after the sub-lcssce has had the opportunity of taking over for the unexpired period 
of his sub-lca^e the full rights and liabilities of his lessor in regard to the rent 
of his entire holding. These provisions appear to us to present the only method by 
which protection can be given to the sub-lessee without injury to the landlord, or 
without risking the conversion of these sub-leases into permanent transfers. In the 
case of sale in execution of a decree for rent, the sub-lessee has the same protection 
as other incumbrcincers under Chapter XIV." 

^'‘The term ‘incumbrance’ used with reference to a tenancy means any lien, sub-tenancy, 
easement or other right or interest created by the tenant on his tenure, or holding or in 
limitation of his*own interest therein, and not being a protected interest in s. 160 ; " see 
s. 161. In s. 161 of the Bengal Tenancy Act, the word “incumbrance" seems to be used 
as covering a lease. — jogeswar v» Abed, 3 C. W. N., 13. See also Thakoor Das 7?. 
Nobin Kishen, 15 W. R., 552; Mahomed Askur v. Mahomed Wasuck, 22 W. R., 413 > 
Gopendra Cluindcr v, Mol^addam, I. L. R., 21 Cal., 702. In order to satisfy the defini- 
tion of “ incumbrance " as given in s. 161, it must be the creation of the tenant and 
therefore when a mortgage is created not by an act of the tenant but by operation of law 
under s. 171 ir 'he Act, it is not an incumbrance. — Pasupati v, Narayan, i C, W. N., 
519; see under s. 161. If a raiyat creates a charge or mortgage or a sub-lease or 
any other kind of right or interest in derogation of his^interest, and such “ incumbrance " . 
is secured by a registered instrument, a surrender by the raiyat will not be valid unless 
made with the consent of the latidlord as *ivell as the tncumbranc&r. Where the 
incumbrancer is not protected by s. 85 or by this sub-section ( 6 ), that is, when his 
interests are not secured by a registered instrument, the surrender is of no effect 
against the landlord. And in case the land is let to an under-raiyat the landlord 
would under these circumstances, he entitled to re-enter by ejecting him and no notice 
to (juit would be necessary. —xXdkantha Chaki v. Ghatu Sheik, 4, C. W, N., 667. 

NotiCO of Surrendor 1 — For service of the notices of surrender referred to in 
sub-sections (2) and (4), see rule 9, Chap V, of the Govt. Rules, Appendix. * 

Cotirt-feos cl. (12), sec. 19, Act Vil of 1870, applications for service 

notices of relinquishment are exemprt from court-fees, 

43 
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87 . (i) If a raiyat voluntarily abandons his residence 

, , , without notice to his landlord and without ar- 

Abandonment. . r ^ c . v r ii j 

ranging for payment of his rent as it tails due, 

and ceases to cultivate his holding either by himself or by some 

other person, the landlord may, at any time after the expiration 

of the agricultural year in which the raiyat so abandons and 

ceases to cultivate, enter on the holding and let it to another 

tenant or take it into cultivation himself. 

(2) Before a landlord enters under this section, he shall 
file a notice in the prescribed form in the Collector’s office 
stating that he has treated the holding as abandoned and is 
about to enter on it accordingly ; and the Collector shall cause 
notice to be pubiished in such manner as the Local Govern- 
ment, by rule, directs. 

(3) When a landlord enters under this section, the raiyat 
shall be entitled to institute a suit for recovery of possession 
of the land at any time not later than the expiration of two 
years, or, in the case of a non-occupancy-raiyat, six months, 
from the date of the publication of the notice ; and thereupon 
the Court may, on being satisfied that the raiyat did not 
voluntarily abandon his holding, order recovery of possession 
on such terms, if any, with respect to compensation to persons 
injured and payment of arrears of rc!i; as to the Court may 
seem just. 

(4) Where the whole or part of a hftlding has been sub- 
let by a registered instrument, the landlord shall, before entering 
under this section on the holding, offer the whole holding 
to the sub-lessee for the remainder of the term of the sub- 
lease at the rent paid by the raiyat who has ceased to cultivate 
the holding, and on condition of the sub-lessee paying up all 
arrears due from that raiyat. If the sub-lessee refuses or 
neglects within a reasrtiiable time to accept the offer, the land- 
lord may avoid the sub-lcaso and may enter on the holding and 
Jet it to another tenant or cultivate it himself as provided in sub- 
sections (i) and (2). 

‘^The .object of section 87 is to meet the difficulties which occur when a raiyat 
apparently abandons his holdiiif^, but in such circumstances as to give no assurance 
wheflier it is permanently abandoned or not. On the one hand, there is danger 
to the landlord of an action for dispossession, if he lets the land hastily to a tenant ; 
<on the other hand, there is danger of tempdrary absence being taken advantage 
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of by the landlord to effect the dispossession of a raiyat. To meet these two‘ 
dangers, we provide that if a raiyat abandons his residence without notice and 
without arranging for 4iis cultivation and payment of rent, the presumption is that 
he has abandoned his holding. The landlord can then, after filing a notice in 
the Collector's office, enter on the holding and l»-t it to another tenant. We give, 
however, a term of two years in which the raiyat can sue for re-admission, and 
the Court may, on being satisfied that the raiyat did not voluntarily abandon 
his holding, order recovery of possession, on such terms as to payment of compen- 
sation and arrears of rent as it thinks fit. To protect third parties against collusive 
abandonment in fraud of tlieir rights,* we have provided in sub-section (4) that the 
sub-lease shall only be avoided after the sub-lessee has had the opportunity, of taking 
over, for the unexpired period of his sub-lease, the full rights and liabilities of his lessor 
in regard to the rent of his entire holding.’" {The Hon'ble SirSteiiayt Bayley in 
Council.) 

AbandoHIIlOnt • — When a « altivating raiyat goes away from the land which 
he has occupied, and neither culLivates nor pays rent for it, the landlord is justified 
in assuming that he has relinquished the land. The relinquishment need not be in 
writing. If the land is leased out to another person, the former raiyat is not entitled 
to re-enter on possession. — Moneeniddin ni. Mahomed AH, 6 W. R., 67 ; Chandramani 
v. Sambhu Chanara, W. R., sp., 270 ; Harihar v. Jadunath, 7 W. B., 114 ; Nadiar 
Chand t/. Modhii Sudan, 7 W. R., 153; Huro Das v. Gobind Bhuttacharjee [1869], 
12 W. R., 304; 3 B. L. R., App., 123 ; Mutty Sunar v. Gundar Sunar [1873]; 20 
W. R., 129; Ram Chang r. Gora Ohand Chang [1875], 24 W. R,, 344; Boidya 
Nath Manjhi v. Aupuna Debi [i38r], 10 C, L. R., 15 ; Golam All Mondal r, 
Golap Sundari Dasi [i8Sj], L L, R., 8 Cal., 612; S. C., 10 C. L. R,, 499. But a 
partial or temporary non-cultivation is no evidence of abandonment, — Radha Madhub 

2/. Kali (Hiuran, 18 W. Ft., 41 . Nor is mere omission, 

Partial non-cultiva. on, — Mu.sayatullah v. Noorzahan, I. L. R,, 9 Cal’., 

808; 12 C. L. R., 489; though non-payment of rjnt coupled with non -cultivation does. 

— /bid, Merc non-payment of rent by an occupancy raivat 

Nonpayntent of rent. ' l j j 

does not extinguish the tenancy or constitute an abandonment. 
— Obhoy Cliaran r. Koilash, I. L. R., 14 Cal., 75;, Where land held by tenants 
with rights of occupancy was completely submerged for a number of years, and 
during the period of such sulimersion no rent was paid by the tenants, it was held, 
that the tenants had, by non payment of rent during the period of submersion, 

^ , forfeited their rights of occupancy. — (Hemnath v. Ashur 

Siidar, I. L. R., 4 Cal., 894.) This case was however, 
examined and dissented from in Ismael Choudhry r, Bhagabut Bamjanyer, 
appeal from original decree 303 of 1897, *dccided 25th June 1900, in 
which the case of Mozhar Rai v. Ramlal Sing, I. L. R., 18 AH., 290^ 
was approved, and it was held that non-payment of rent by occupancy- raiyats 
while their lands are under water does not furnish any ground for supposing that 
they have abandoned their holdings, if there are facts present to show that it was: 


Nonpayment of rent. 


Submersion. 
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their intCTtion to resume the occiip.ition of their holdings an re-appearancc. When 

the right is not transferable without the ^ landlord c<.)nscnt, 
a sale of the holding coupled with the fact that the raiyat 
quitted the land and ceased to cultivate it was regarded under the old law as abandon- 
ment and the landlord was held to be justified in rccovciing the land from the 
transferee. — Narendro Narain Roy* r. Ishan Chunder Sen (1874), 22 W. R., 22 
S, C., 13 B. L. R., 274; Ram Chander Roy Chowdhuri v, Bholanath Lushkur 
(1874), 22 W. R., 200. So under the present law if it be found t!\a the raiyat 
has sold his holding and abandoned its possession, the landlord would, ho entitled 
to eject the transferee. — Robert Wilson v, Kadha^ Dulari Koer (1897), 2 C. W. N,, 
63. It makes no difference whether the sale was voluntary or in incitum viz,, 
a sale in execution of a decree. — -Dwarka Nath Misser v. Hurrish Chunder (1879), 
I, L. R., 4 Oah, 925. Rut when an occupancy-raiyat, after the transfer of his 

right to a stranger takes a sub-lease from him and so 
remains in possession, it was held that this did not amount 
to abandonment so as to entitle the landlord to re-enter. — Sristidhur v, Madan 
Sirdar, I, L. R., 9 Cal., 648. Kabil Sardar v. Chunder Nath, I, L. R., 20 Cal., 
590. This case was held not to apply to a case in which the original tenants had 
transferred their rights to persons, some of whom were in possession of the tenures 
upon payment of rent to the landlord or his ijaradars, in regard to the remaining 
lands of the tenures, tlioLigh the original tenants may be still in possession,'^ they 
were^ in possession .is subtenants of the transferees and had paid no rent to the land- 
lord for last ten or eleven years.-- Kali Nath v, Upendra Chunder, [. L. R., 24 Gal., 
212, I (^. W, N., 163- l-vcn when the right of occiipanc} is transferable, the 

ra'jat cannot transfer different parts of it to different per- 
holding. sons, and jn case of such transfer the landlord can treat 

the transferec.s as trespassers and eject tljcm. — Tirthanand 
Thakur v. Mati Lai Mlsra, I. L. R., 3 (Jal., 774. A purchaser of a portion of an 
occup.ancy holding has no right to bring a suit for recovery of possession of the same 
against the landlord, wlicther the holding is transferable or not ; and the transfer is 
not binding on the landlord.— Kulclip Sing v. Gillandcrs, 4 C, W. N., 738 ; I. L. H., 

26 Cal., (-.5. One of two proprietors of a jote having 
Abandonment by a co- , . 1 1 t » , . ... .... 

sh?^rer, descried the land, the other proprietor, while ostensibly in 

possession of the entire jote, relinquished it to the land- 
lord who let it to the defendants. Some years after such relinquishment, the 
plaintiff, who claimed to have purchased the right of the proprietor who had relin- 
quished, sued to eject the defendant on the ground that the relinquishment was not 
valid. It was held, that whether or not the relinquishment was in fact valid, the 
landlord was, under the circ urns tan cOs, entitled to induct another tenant on the 
luiul, and that tlie plaintiff could not eject the defendant. — (Boidyanatli 7u Annapurna, 
10 C. L. R., 15 ; compare Sheik Manirulla v. Sheik Ramzan, i C. L. R., 293.) 
A relinquishment made in favour of the landlord by some of several tenants of a 
joint occupancy holding does not operate by way of enlarging the right of the other 
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co^sharers who did not relinquish, and depriving the landlord of what ordinarily 
would belong to him.— Peary Mohan Mondal Radhika Mohun Hazra, 8 C. W. N., 
310. 

Notioo by landlord undor soction (2) * — it is not the notice which terminates 
the tenancy, but the voluntary abandonment coupled with acts on the part of the 
landlord (not necessarily limited to the giving of notice) indicating that he considers 
the tenancy at an end, and it is for the Court in each case to determine whether the 
tenancy has terminated. — Lai Mamud v. Arbullah, i C. W. N., 198. Section 
87 does not apply to a case in which, though the landlord has not followed the 
procedure prescribed by the sectioq, the plaintiff is only a mortgagee of a part of a 
non-transferable ^jote,— Madan Mohan Ghosh v. Habi, 2 C. W. N., clxxxii. 
In this case the subordinate Judge had held that although the raiyat had 
admittedly abandoned the land, yet, as the landlord had given no notice 
as required* by section 87, sub-section (2), the tenancy continued, and he could 
not settle it with anybody else. But the learned Judges of the High Court on 
this point expressed themselves thus : -^Mt is not easy to understand section 87, 
but it cannot bear any such construction as that. It does not purport to define 
an abandonment, or to give an exhaustive description of the acts which constitute 
an abandonment and we think it was not intended to apply to a case in which 
a raiyat transferred, and made over the possession of, his holding to some one 
else. That, if he had no right to make the transfer, it may or may not in law 
amount to an abandonment on his part, but it does not seem lo be an act contem- 
plated or provided for in the section.^' Where a non-transferable occupancy holding 
is S9ld in execution of a decree for money and the purchaser obtains possession 
of the land through the Court and pulls the huts of the tenant standing thereon 
and it is found that the tenant has abandoned the possession of the holding, 
held that in a suit for khas possession the landlord is entitled to succeed and a 
notice under s. 87 to the old tenant is not necessary; — Bhagaban v, Bisseswari, 3 
C. W. N., 46. The provisions of this section are not exhaustive ; they apply only to 
cases in which a landlord takes possession of an abandoned holding without bringing 
a suit ; but they do not prescribe the only mode in which a holding can be 
abandoned. — Samujan v, Munshi Mahton, 4 C. W. N., 493. 

Form of notice : Subsection (2) : - See schedule i, to the Local Government 
rules. Appendix. 

Subsection (3) : Limitation : — Under this sub-section an occupancy raiyat 
has two years from *‘the date of the publication of notice,'’ and a non-occupancy 
raiyat has six months, within which he may institute a suit for recovery of possession 
of the land. If the landlord enters upon the land without taking the steps which 
sub-section (2) has provided for his protection, the period of limitation would (in 
the case of an occupancy holding ), under Article 3, Schedule III of the . Act^ be 
two years from date of entry or ouster. 

Subsection (4) : Position of Sub-lessee -.—Even where the raiyat has ab- 
andoned the holding^, the landlord has no right to enter upon the land, if in 
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possession of a sub-lessee*, without the assistance of the law.— fumeer Ghazee v. 
Goney Mandeb 12 W, R., no. If he does so dispossess the sub-lessee without the 
sanction of law, he commits trespass. — Damn Shaik v. Bissesur Lai, 13 W. R., 
291*. Under the present section the continuance of the sub-lease, is dependent 
upon two conditions, (i) that the sub-lessee agrees to pay the rent which the raiyat, 
who has abandoned the holding, had to pay, and (2), that he pays up all the arrears 
due from that raiyat. If he refuses or neglects within a reasonable time to accept 
the offer, the landlord may enter on the holding and let 4 t to another tenant or 
cultivate it himself, as provided in sub-sections (i) and (2). The time for the accept- 
ance’ of the offer must be reasonable. 5 

• 

Sub-division of tenancy, 

88. A division of a tenure or holding or 
Division of tenancy distribution of the rent payable in respect there- 
of' shall not be binding on the landlord 
•consent. unless it is made with his consent in writing. 

The old Act. — Section 26, Act VIII of 1869,8. C., and s. 27 of Act X of 1850, 
laid down : Provided that no zemindar or superior tenant shall be required to admit 
registry or give effect to any division or distribution of the rent payable on account 
of any such tenure, nor shall any such decision or distribution of rent be valid and 
binding witliout the consent in writing of the zemindar or superior tenant. ” 

Subdivision of tonancy"' — The e.xistencc of a custom in a particular district by 
which rights of occupancy arc transferable will not justify a sub-division of a 
holding, and if the tenant subdivides and transfers to different persons the 
landlord is entitled to re-enter.— (Tirlhanund 'J'hakoor v, Mutty Lall, I. L R., 

3 Cal., 774d But it has been held that the transfer by a raiyat with a right of 
occupancy of a part of his holding does not entitle the landlord to recover possession 
of the land transferred by ejecting the transferee, in the absence of evidence to 
shew that by custom ^uch transfer is allowed. — Durga Prasad x\ Doula Gazec, 1 
C. W. N., 160. Although the landlord in such a case is not entitled to hhas 
possession, he is yet entitled to a declaration that the transfer of a portion of his 
holding which has not been made with his written consent as is provided by this 
section is not binding on him.— Sheikh Guzafar v, Dalgleish, i C. W. N., 162. 
A suit for possession by declaration of title by the tran.sfcree of a portion of the holding 
against certain co-sharer landlords who had dispossessed him therefrom, was held not 
to be maintainable. — Kuldip Singh v, Gillandcrs &c., I. L. R., 26 Cal., 615 ; 4 
0 . W. N., 738. The pfKsition would be different in an action, under section 9 of the 
Specific Relief Act, to recover possession on proof of mere wrongful dispossession. 

A* suit, however, for joint possession with other fractional holders will He. — 

Mohesh Chandra V. Sarada Prosad, I. L. R., 24 Cal., 433. But the transferee of a 
part of a tenure is jointly liable with his co-sharer for the whole rent ; for although 
the privity between the parties may be one of estate only, it is in respect of the whole 
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of the tenure, though the transfer was of a part, by reason of the indivisibility of the 
tenure without the landlord's consent. — Jagmaya .Dasi v. Girindra Nath Mukherji, 
4 C. W. N., 590 ; Sourindra Mohan Tagore v, Ananda Moyi, 1 . L. R., 26 Cal., 103, 
C. W. N., 383. A zemindar is not bound to give effect to any sub-division of a tenure 
previously registered as undivided. (Watson & Co. v. Ram Soonder, 3 W. R., Act 
X, 165 ; Upendra Mohan v. Thanda Dasi, 3 B. L. R., A. C., 349 ; 12 W. R., 263.) 
There are various ways in which a zemindar may recognise the division of a holding ; 
he may do so formally by dividing the holding into separate parts, or by implication 
by receiving rent from parties holding separately : — Ooma Churn v, Raj Luckhee,I.L.R., 
25Cal., 19. A zemindar may, by accepting rent, assent to a transfer which involves a 
subdivision of a tenure. — Bharut Chunder Gunga Narain, 14 W. R., 21 1. Where 
a zemindar himself put up a tenure for sale in separate lots, a^nd took rent from two 
of the purchasers separately, it was held that no written consent was necessary in 
order to his being bound to recognise the partition. — (Nobo Kishen r. Sreeram, 15 
W. R., 255). The mere fact, however, of the landlord accepting rent from the 
different shareholders of the tenancy in proportion to their respective share, is no 
evidence of the landlord’s having consented to the division. — (Gour Mohan v> Ananda, 
22 W. R,, 295.) And if alleged different tenures were indissolubly connected at the * 
time of the original holder, and if the landlord, in receiving rent from the present 
holders, has dealt with them only as representatives of tVie original holder and 
as payers of component parts of the aggregate* rental, he cannot be said to have 
accepted the division. — (Rani Lalan Mani t*. Sona Mani, 22 W. R., 334). When 
tenants hold by different agreements the landlord has no right, without their consent, 
to break up existing holdings and redistribute lands so as to alter the extent and 
nature of the holdings ; and the mere fact of the raiyat having made payments accord- 
ing to the wish of the landlord to particular agents is not sufficient evidence from 

which the tenant’s consent may be inferred, though that fact would be strongly cor- 

roborative, if there is ot-her evidence of consent. — (Rahimaddi Akan v. Puma Chundra, 
22 W. R., 336.) If an ijaradar or farmer assents to tlic division of a tenancy, it is 
binding on the landlord who lei out in ijara. — (Harimohan Gorachand, 2 W. R., 

Act X,^5), unless there was collusion of the ijaradar with the tenaht in fraud of the 
principal. In Abhai Charan v. Sashi Bhusan Basil, I L. R., 16 Calc., 155, it was 
held under the present law that dakhilas or rent receipts showing that a tenant holds 
half the land at half the rent of the whole holding do not amount to the written consent 
requires by this section. But the ruling in this case was distinguished in the Full 
Bench case of Piary Mohan Mukherji v. Gopal Paik (2 0 . W. N., 375 ; 
I. L. R-, 25 Calc., 531), in which it was laid down that a receipt for 

rent granted by the landlord or his agent in the form prescribed by 

the Bengal Tenancy Act, containing a recital that a tenant’s name is registered 
in the landlord’s serishta as a tenant of a portion of the original holding 
at a rent which is a portion of the original rent, amounts to a consent in writing by the 
landlord ta division of the holding and to a distribution of the rent payable in respect 
thereof whhin the meaning of section 88 of this Act ; provided that, if the r^eceipt has 
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been granted by an agent, he hab been duly authorised by the landlord to grant such a 
receipt - Sec also Jagodi‘wai v. Joymand, 2 C. W. N , 3 / note , I. L. R , 25 Cal , 533. 

Consent of all landlords — The conserft referred to in .this section must be 
the consent of the whole body of findlords, either actually 01 consti uctivdj . The 
consent of some of the landlords cannot validly effectuate the division of a tenure 
or holding or a distiibution of the rent payable thereon.— S. A, No. 28 of 1897, 
heard on the 22nd and 27th June 1898, decided 7th July 1898. 

Ejectment, 

89, No tenant shall be ejected from 

No ejectment except his tenure or holding except in execution of 
in execution of decree. * ^ decree 

Old Act — s 21 of Act X of 1S59 and s 22 of Act VIII B P of i8()9 

1 his section should be le'id with ss 10, 18, 25, 44 49 anie and ss. 178 

(i) (c) and 181 post. 

Service Tenures — ^9 apply to service tenures, m as much as s. 

i8i declares th It “ nothing in this Act shall ifTect any incident ot a (ihatuali 
or other service tenure or in pnrticulai shall tonicr a light to transfei oi bequeath a 
service tenure which bcfoic passing of this Act, wat) not capible ot being li insfcrrcd 
or bequeathed (M I'uluni IFossain v Anier Sheik, I L R ,^25 Cal , 131 ) 

Benamidar - A suit foi ejectment cannot be brought by a \m\e bcnamidat f 
behaving neither title to, nor possession of, the propcrty.—lssur Chandia Copal, 
1. L. El, 25Cal, 98, 3 C.W N ,20 

Partial ejectment A landlord cannot eject a tenant fiom part of the subject 
of his tenancy and claim rent foi the part remaining in his occupation — Lalita 
Sundan v Ham Surnamoyee, 5 C W. N, 353; Haro Kumaii t Puma C handra, 
I. L. R , 28 Cal , 182. 

Conversion of ejectment suit into rent suit ;~Nor can a suit bioughi cagamst 

tenants as trespassers be conveited at the appellate stage into a suit for rent, it 
should be dismissed on ^iilure of the plaintiff to prove his specific allegation — Kali 
Kishore v. Gopi Mohun, 2 C W N , 166. 

Eemedies for illegal ejectment —a tenant ejei ted otherwise than in accordance 
wath this Act, can bring a possessory suit under sec. 9 of the Specific Relief Act, 
(I of 1877) within SIX months from the date of dispossession, but such a suit 
cannot be brought against Government. If he omits to do so, then, if an occupancy 
raiyat, he can sue within two years for po‘^session undei ait. 3, Schedule III of 
this Act, or within two years from the date of the publication of the landlord's 
notice of re-entry under sec 87, in which case he is not entitled to recover merely 
on proof of illegal ejectment without reference to Ins title —(Madan Mohan Ghosh v. 
Habi, 2 C. W. N , clxxxii). If he is a non-occupancy raiyat, he can und^r iU — 
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section sue for recovery of possession within six months of the publication of this 
notice. In all other cases, the tenant can sue tor recovery of possession within 
twelv'^e years from the* date of dispossession under art. 142, Act XV of 1877. 

. Court-fee: — Und<j^* clause xi of section 7 of Act VII of 1870, in a suit to 
recover the occupancy of land from which a tenant has been illegally ejected by 
the landlord, the amount of court-fee payable is to be computed according to the 
amount of the rent of the land to which the suit refers, payable for the year next 
before the date of presenting the plaint. 

Measurements. 

90. (i) Subject to the provisions of this section and any 

I andiord’s ri dii contrac^, a landlord may, by himself, or by 
to measure ^andf ^ pcrson authorized by him in this behalf, 

enter on and measure all land comprised in his 
estate or tenure, other than land exempt from the payment of 
revenue, 

(2) A landlord shall not, without the consent of the tenant 
or the written permission of the Collector, be entitled to 
measure land more than once in ten years, except in the following 
cases, namely: — 

{ii) Where the area of the tenure or holding is liable, 

• by reason of alluvion or diluvion, to vary from year 
to year, and the rent payable depends on the 
area ; 

(/;) Whore the area under cultivation is liable to^ vary 
from year to year and the rent payable depends on 
the area under cultivation ; 

(r) Where the landlord is a purchaser otherwise than 
by voluntary transfer, and not more than two years 
have elapsed since the date of his entry under 
the purchase. 

(3) The ten years shall be computed from the date of 
the last measurement, whether made before or after the com- 
mencement of this Act. 

The old Act , — The former law was contained in s. 25, Act VIII of 1869, which 
enacted that every proprietor of an estate or tenure, or the person in receipt of 
the rents of an estate or tenure has the rieht of making a general survey and 
measurement of the Jands comprised in such estate or tenure or any part thereof, 
unless restrained from so doing by express engagement with the occupants of 
the lands. 
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" We have amended section 90 so as to make it clear that a landlord is not 
entitled to enter on and measure land exempt from the payment of revenue. ** 
( 5 . C. /?. ///.) 

Landlord may measure: — The I ,ec?is1aturc seems (fr^i the report of the 
Select Committee) to have no idea of changing the existing la'v as to the person 
competent to measure the lands. The change of the words every proprietor, 
&c., " into ** landlord is, however, significant, ‘M.andlord " is defined in cl. (4) 
of s. 3 to mean “ a person immediately under whom the tenant holds, and includes 
the Government. " It includes tliereforc a proprietor as well as a tenure-holder subor- 
dinate to him. The section docs not say the fandlord of the manual occupant, 
and the subsequent words “estate'’ or “ tenure ” imply that be may be either a 
proprietor of the estate or the holder of a tenure. Under the old law, it was an 
open question whether a proprietor, not in receipt of the rents of the estate, 
was entitled to measure. It was held in one case that to entitle a proprietor of 
land to ask the assistance of the Court to enable him to measure his land, it is not 
necessary that he should show that he’ actually received the rents of his estate but 
only that he is in undoubted possession of the property. — (Raj Chundcr Kishen 

Chundor, 4VV. R., Act X, 16.) A man who is the admitted proprietor of a mehal 
is not bound to show that he is in actual receipt of the rents at the time when he 
.applies to measure t 1 *o land. The words “ in receipt of rent” in s. 25 of .Act VIII 
of 1869 (B. C.) have no reference to the first part of the section, f.e., to the words 
' proprietors of tenures and estates,” but to the words “ other persons ” or other than 
those who arc admittedly proprietors of the mchal or tenure wiliiin which lands to be me.a* 
sured are situated. The conjunction “or” is disjunctive.and not copulative. — (R.'ince ICristo 
moni V. Ram Nidhi, g W. R., 1 he words “ every proprietor or other person 

in receipt of the rents,” show that the proprietor who claims to measure must Ix; a 
proprietor in possession, and not a proprietor out of possession, ;ilihou<jh he may be 
able to prove his title. — (Kaleo D.as v. Uamgali Dull, 6 W. R., Act X, 10 ; per Pea- 
cock, C. J.) This section contemplates possession by the rereipt of rents for those lands of 
which measurement is required. — (Pureejan Kh.atun v. Bykunia Chunder, 7 W. R.,g6.) 
Where a pe-son’s right to measure is disputed by an intervenor, the only question for 
the Court to try is which of the twg persons is in receipt of rent.— (Smith v. Nundunlal, 
6W. R., Act X, 13 ; 7 W. R,, 188 ;TIaradhunv. Hazee Mohomed, 6 W. R., Act 
X, 14.)— “It seems clear," observes Norman J., “that the expres.sion in receipt of rent ^ 
in section 25 of Act VIII of 1869 (B. C.,) overrides both the prior members of the 
sentence and extend not only to ‘other persons,' but also to proprietors of the estate or 
(Wise ». Ram Chunder, 7 W. R., 415.) A plaintiff who claims to measure is 
bound to show that he is a proprietor in possession in some way or other. It is not 
enough for him to be able to prove his title.— (Doorga Chunder o. Mahomed Abas, 
14 W. R., 121, per Glover, J., contra, per Mitter, J.) The Judges having thus differed 
in opinion in an appeal under the Letters Patent of the High Court, the judgment of 
Glover, J., was upheld. Norman, C. J., observed : “ I d*o not for a moment 
suggest that it is necessary tor a pftiprietor in the receipt of rents to be receiving 
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rents every day in the year. If he once c< 5 mmcnces to receive rents and thenceforth 
continues to receive them at the time when the rents are ordinarily payable, he is 
undoubtedly the actual proprietor in receipt of the rents although it may have been some 
months since any rents were in fact paid to him. * * * This section is intended 
to provide for cases wl^n a proprietor or other person in possession of an estate, is 
opposed in m«^king measurement by the occupants of the land ; and not for cases 
where the title of the person claiming the right to measure is a matter in question. We 
sould be very careful to prevent persons from taking an undue advantage of the provi- 
sions of this section, by using it, as a means of trying questions of title without paying the 
proper stamp duty, or of getting a sort of colorable possession by harassing or 
intimidating the raiyats. — (Doorga Churun v, Mahomed Abas, 14 W. R., 399.) 
Every zemindar has a right to measure* all the land of his ze^^tundary whenever he 
pleases, unless restrained from doing so by any express agreement. — (Khajeh Abdool 
Gunny v, Raiah Suttye Churun Ghosal, 2 W. E., Act X, 86; Ooma Churn 
Sibnath, 8 W. R., 14.) Any person who is a proprietor of an estate has the indisputable 
right of measurement unless restrained b}'* any express agreement. The mere existence 
of under-tenures of any description docs not take ajvay his right of measurement. 
For instance, a zemindar, by granting patni^ is not restrained from making a general 
survey and measurement of the lands comprised in his estate. So again a patnidar by 
creating a durpa^ni does not lose the right conferred upon him by this section. — (Run 
Bahadurs, Malloo Ram, 8 W, R., 149; Dwarkanath v. Bhowanee Kishore, 8 W. R., 
II ; Tweedie v. Ramnarain, 9 W. R., 151) ; a proprleiur of a mehal is not barred from 
measurement by the fact of its being leased to a third party. — (Rani Kristomoni v* 
Ram Nidhi, 9 W. R., 331.) The abandonment to a grantee of all rights of measure* 
ment as against the raiyats with a view to resumption of lands within the taluk, does 
not apply to a measuremetit of the taluk itself as against the grantee, and does 
not amount to a restraint of the right of measurement within the meaning of this 
section.. — (Kebul Kishen Jami’ii, 5 W. R., Act X, 47.) The right to measure can 
be exercised by any lessee or under-tenant who is in receipt of the rents of the estate. 
— (Watson & Co. v. Bhoonya Koonwar Narain, Sp. VV. R., Act X, 185 ; 2 Board’s 
Rep,, 151.) If an estate be let to a number of tenure-holders, that circumstance was 
held upon construction of the words “entitled to receive the rer.ts’' not to be a bar to 
the exercise of the right.— (Brojendro Coomar u- Denobundiui, 9 C. L. R., 444; 
I L. R., 7 Cal., 684.) Every landlord has a right to measure under this section 
even if there is a mokuraridar between him and the tenant. — Matangini Dasi v. Ram 
Das, 7 C. W, N., 93, 

CdJl St CO-shStror lUGaSUrO ; — a co-sharer in an undivided estate or tenure is 
not entitled to apply for measurement, for if each shareholder. should have separate 
measurements it would be productive of great annoyance and harassment to the 
tenants in the estate. — (Mahoiped Bahadur v. Rajah Rajkishen, 15 W. R., 
522 ; Molpok Chand v, Modu Sudan, 16 W. R., 126 ; Soorendra Mohon v. Bhuggobut 
Chundra, 18 W. R., 332 ; Santirain v. Bykiint, 19 W. R., 280 ; Peary Mohon zr, 
Rajkishen, 20, W. R. 385 ; Ishan Chunder v. Basaruddin, 5 C. L. R., 132.) Where 
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therefore, there are joii;t proprietors, *the notice of an intended measurement of 
the lands must be a notice of all the joint proprietors. It is not sufficient that 
one co-sharer give notice and make his co-sharer parties to the suit. — (Ishan 

Chunder r. Ba .ai uddin, 5 C. L. R., 132.) But in Abdool Hosein t*. Lai Chand 
Mahaton, 13 C. L. R., 313 ; 1 . L. R., 10 Cal., 36, it was helfl that a single co-sharer 
is competent to apply for measurement under s. 38 of Act VIII of 1869, B. C., if 
he make his co-sh.ii\Ts parties to the proceeding. There has bee » no decision on this 
point under the Bengal Tenancy Act but in Mahebali Ameer Rai, I. L. R., 17 Cla., 
538, it was said that it was doubtful whether after passing of B. T. Act a 
co-sharer can apply for measurement. ^ 

Eight to measure Lakhiraj lands A landlord had no right under s. 9, 

Act VI of 1862 (B. 0 .), to measure lakhiraj lands, as lakhiraj lands until resumed or 
assessed form a distinct and sep^nate estate. — Prosunno 7;. Chunder Nath, 10 \V. R., 
361 ; Rung l.all r. Sreedliur, ii W. R., 293; (Solam Khejiir v. Krshinc & Co., ll W. 
R., 445. Under the present section, as already pointed out, a landlord ran measure 
all lands, rent-free or rent paying, comprised in his estate or tenure, but not revenue- 
free land. 

Eight to measure where there is intermediate tenant Every landlord 

a right to n oasure under this section even if there is a mokuradar on the land; 
there was nothing in the old law which precluded the proprietor of an estate from 
making a general survey and measurement miToly because his estate happened 
to be sublet to a number of tenurc-hoUlcrs. — Brojendra v, Krishna, 7 Cal., 684 
(at p. 689), 9 C. 1 .. R., 444; sec also Baboo Run Bahadoor 7 >. Muioram Tiwaree 
8 W. R., 149; J. Tweedie v. Ram Narain, 9 W. R., 151. A kahuliyat was excruted, 
before the passing of the Bengal Tenancy Act, by defendant No. i, the holder of 
a dar-maurasi patta, in favour of his immediate landlord, a mukurraridar, pro- 
viding that the former should have his name entered into the zamindar’s serishta 
in place of the mukurraridrr, and should pay rent direct to the zamindaf, and also 
that, in case the area of the tt.iUre .should exceed a certain number of bigahs, he 
should pay lent on each excess bighas, at the rates of 12 annas and 2 annas, to 
the zamindar and the mukurraridar respectively. The agreement was ratified by 
the zamindar. On the zamindar, suing defendant No. l for measurement of the 
tenure and for increased rent, it was objected that, under the kabuliyat, only the 
mukurraridar was entitled to sue for such measurement. The High Court held 
that under section 90 of the Bengal Tenancy Act every landlord had a right to sue 
for measurement, and that, as defendant No. 2 had accepted the zamindar as his 
landlord, he had made himself liable to be sued by him. It was held that, although 
the mukurraridar and the zamindar were both landlords of defendant No. i, they 
were not joint landlords within the meaning of section 188. — Matangini Dasi v. Ram 
Das Matab, 7 C. W. N., 93. 

Common Manager : — a common manager is entitled to measure. 

Mea5.nrement of char*lands • ChaVf dearah^ IhaoU and utbandi lands can. 
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under clause sub-section (^2^ of the present section, be measured as often as the 
landlord wishes. 

Right of measurement with a Certain pole. —in a proceeding under this 

section the order should be limited to one directing in the words of s. 91^ that 
the tenants do attend and point out the land, and a declaration made in such order 
that the applicant to measure is entitled to make the measurement with a pole of 
a certain measure is bad in law and without jurisdiction. — Dya Gazi v. Ram Lall, 
2 C. W. N., 351. 

Proceeding under this section is not a suit : -A proceeding under this section 

is not a suit and the order pas*sed in such a proceeding is not a decree as defined 
in the Civil Procedure Code: — Dya Gazi v. Ram Lall, 2 C. W. N., 351. 

Appeal • —See notes under s. 91. 

91. (i) Where a landlord desires to measure any land 
which he is entitled to measure under the last foregoing 
section, the Civil Court may, on the application of the land- 
lord, make an order requiring the tenant to attend and point 
out the boundaries of the land. 

( 2 ) If the tenant refuses or neglects to comply with the 
order, a map or other record of the boundaries and measure- 
ments of the land, prepared under the direction of the landlord 
at the time when the tenant was directed to attend, shall 
be presumed to be correct until the contrary is shown. 

Old Act • s. 37, Act VIll of 1869 B. C. and s. 90 of Act VI of 1862 B. C. 

Suteection Q) : Civil Court • — Under sec. 144 (2) the application for measure- 
ment must be made to the Civil Court which would have jurisdiction to entertain 
a suit for the possession of the tenure or holding in connection with w'hich the 
application was brought. The jurisdiction in s. 37 of Act vfjll of 1869 B. C., 
meant local, as pecuniary juri.sdiction. — (Pearce Mohon v* Raj Kristo, 20 W. R., 385 ) 
The pecuniary value ought to be assessed upon the capitalized value of the excess 
rents which after the measurement applied fo^r had been effected, the landlord 
expected that he would receive. — Lala Chedlal v, Ramdhun, I. L. R., 13 Cal., 57. 

On the application of the landlord : —The Court must be careful to satisfy 
itself before granting its aid under this section that the zemindar’s motive is bond 
fide^ and is not to oppress the raiyats. — (Dwarkanath r. Bhawanee Kishore, 8 
W. R., II.; Under the former law, Act VI of 1869, B, C., a single suit to measure 
lands could be brought against several defendants, although their rights and 
tenures were different. — (Sashi Bhushan Banurji ?•. Nabo Kumar Chaturji, 8 W, 
R., 94). Also, where raiyats combined to withhold from the landlord information requisite 
to enable him to collect his due rents, one suit rray be brought against a number 
of them, under the next following section, for measurement and ascertainment by the 
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Collector of the details of the tenures of each raiyat. - (Solano v. Soobrun, 6 W. R., 
Act X.) 

Appeal: — Under s. 37 of Act VIII fB. C. of 1869, an order for measurement 
was a “ decree ’’ and therefore appealable. — Brajendra Kumar v. Krishna Kumar, 
I. L. R., 7 Cal., 684. But the proceeding under this section is not a suit and there- 
fore not appealable. — Daya Ghazi v. Ramlal, 2 C. VV. N., 351. 

Subsection (2) : Effect of the raiyat not attending A raiyat who refuses 

to attend and point out his land, is declared to be incompetent of afterwards con- 
testing the correctness of the measurement or any of the proceedings held in his 
absence : but he would not be bound by such measurement, unless notice had been 
duly served upon hirn under this section.— Jadubchundcr v. Etwari Lushkur, Marsh., 
498 ; I Board’s Rep., 143 ; Alimudin v. Kali Krishna, I. L. R., lo Cal., 895. But 
under the present Act, finality is not given to a measurement and it is open to a 
tenant to rebut the presumption of correctness which the Court is directed to make, 
if he fails to attend when directed to do so. — Day.a Ghazi v. Ram Lall Sukal, 2 


C. W. N., 351 - 

92. (i) Every measurement of land made by order of 

a Civil Court, or of a Revenue-olTicer, in any 
suit or proceeding between a landlord and 
tenant, shall be made by the acre, unless the 
Court or Revenue-officer directs that it be made by any other 
specified standard. 


Standard of nicasure 
ment. 


( 2 ) If the rights of the parties are regulated by any local 
measure other than the acre, the acre shall be converted into 
the local measure for the purposes of the suit or proceeding. 


( 3 ) The Local Government may, after local enquiry, make 
rules declaring for any local area the standard or standards of 
measurement locally in use in that area, and every declaration 
so made shall be presumed to be correct until the contrary is 
shown. 


Old law:— F ormerly there had been conflicting decisions as lo the power of the 
Collector to decide, in cases of dispute, what "as tlie standard pole of the masurement 
of the pergunnah ; but it is now decided by a majority of the Full Bench (Couch, 
C. J., Bayley and L. S. Jackson, JJ., dissenting) that where there is a dispute 
solely on the ground that the pole with which the measurement is attempicd’ to 
be made, is not the standard pole of the measurement of the pergunn.ih, and the 
parties are at issue as to what is the length of the standard pole, the Collector has 
jurisdiction to enquire into and decide as to what is the true langh of the standard 
pole. — Srimati Manmohini Chowdrain v. Prem Chand, 6 B. L. R., i ; 14 W. R. * 
F. B., 5- Under the present section, the same question will arise in the conversity 
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of the acne to the local measure under sub-s. (2). In determining the question of 
the length of the standard pole, due credit must be attached to the Canoongoe papers 
winch have always been recognized to be of great weight in questions connected with 
pergunah rates, standards of measurements and similar statistics ; and it is no grou^ 
for rejecting these papers, that the local hat does not correspond with the Engli^ 
cubit of 18 inches : for the hat varies in length in different pergunahs. — (Nund 
Dundpat V. Tara Cband Prithihari, 2 W. R., Act X, 13.) It sometimes indeed 
happens that there are two different standards of measurement in the same pergunnah 
and when this is the case, the standard which is current in a particular locality or 
must be followed — (Bhagab&ti Churun v. Tameeruddin Moonshi, i \V. R., 
225 ; Sarbanund Pandey v. Ruchia, Pande 4 W. R., Act X, 32). 

Stdilld^rds of moaSTirOinOllt ; — Tl^re are great varieties of local standards 
of measurement. The standard bigha in Lowar Bengal generally is one of 14,400 
square feet (1600, square yards) or 20 poles (Jaggis) in length by 20 poles in breadth, 
the pole being 6 feet in length. In some parts of Bihar, where rent is paid at a 
certain rate per bigha, the bigha als8 consists of 400 square poles (iaggis)^ but the pole 
{^^ggi) be of any length from 4 hdths (cubits) up to 9 or more ; and the length 
of the hath itself, or nominal cubit of i8 inches, is often determined in practice by the 
length of the forearm of a particular individual in the village. 

Aero t — One standard bigha is equal to 14,400 square feet or 1,600 square 
yards 100 bighas are therefore equal to 33 acres (an acre being considered to be equal 
to 4,840 square yards). An acre is a quantity of land, containing 160 square rods or 
perches, or 4,840 square yards. This is the English Statute or imperial acre which 
is employed over the United Kingdom and its colonies and in the United States, 
though Scotland and Ireland have respectively an acre of their own which is still to 
some extent used in measurements. The Scotch acre is larger than the English as it 
contains 6104.128 square yards, 48 Scotch acres being equal to 61 English acres. 
The Irish acre is also larger than the English, inasmuch as 100 Irish acres are nearly 
equivalent to 162 English acres. — (Ogilvie’s Imperial Dictionary of The English 
Language.) 

Board of Revenue's instructions The -standard of measurement or laggi 

recorded in the Collectorate for the pargana or other local division in w^hich the lands 
are situated shall be taken as the local standard of measurement under section 92 (i) 
of the Tenancy Act, unless another standard is set up by either of the parties, in which 
case the Settlement Officer will after such summary inquiry as he thinks fit, decide 
what standard to ad*>pt.'' But if the standard thus adopted is disputed, or if areas deter- 
mined according to that standard are disputed, any person aggrieved may, 
where a settlement of land revenue is not being made or about to be made, institute a 
suit before the Revenue-officer under section 106 {posi)^ and the Revenue-officer 
is bound to hear and decide the dispute as a civil suit, and thus to determine on the 
evidence what the real standard is by which the rights of the parties are regulated. 
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Managers. 

93 . When any dispute exists between 
co-owners oi an estate or tenure as to the 
management thereof, and in consequence there 
has ensued, or is likely to ensue, 

(flt) inconvenience to the public, or 

{h) injury to private rights, 

the District Judge may, on thq application in case {a) of 
the Collector, and in case ih) of anyone having an interest in 
the estate or tenure, direct a notice to be served on all the 
co-owners, calling on them to shojjr cause why they should not 
appoint a common manager : 

Provided that a co-owner of an estate or tenure shall not 
be entitled to apply under this sectior^ unless he is actually in 
possession of the interest he claims, and, if he is a co-owner 
of an estate, unless his name and the extent of his interest are 
registered under the Land Registration Act, 1876. 

Old Act : — This section lias been borrowed from Regulation V of 1812. Section 
26 of that Regulation provided : — 

*Mn any case in which it is shown to the satisfaction of a Distnet Judge that 
inconvenience to the public or injury to private right has ensued, or is likely to ensue 
from disputes subsisting among the proprietors of a joint undivided estate, it shall 
be competent to such Judge, upon the application of the Revenue-authorities or of 
any individual having an interest in such estate, to appoint a person duly qualified 
and under proper security to manage the estate, that is, to collect its rents, and dis- 
charge the public revenue and provide for the cultivation and future improvement 
of the estate.” And s. 27 (aid down : — It shall pIso be competent to such Judge to 
remove such manager, if the Revenue-authorities or any individual having an interest 
in the estate be at any subsequent time dissatisfied with his conduct and representing 
the circumstances of his case, move*such Judge for his removal.” See also Regulation 
V of 1827 and Act XV of 1874. 

District Judge ^S powers • — The power vested in the District Judge by section 93 
and the following sections is of a quasi-judicial character. And an application 
under section 93 is not a suit within the meaning of section 143 {post)^ as the operation 
of that section is confined to suits between landlord and tenant. Accordingly, an 
order rejecting or granting an application for the appointment of a common manager 
is not applicable. — Hossein Box v. Matukdharee Lai, I. L. R., 14 Cal., 312. But if an 
order is made in contravention of the law and is consequently ultra vires, the High 
Court can interfere under section 622 of the Code of Civil Procedure. — Ganodakanta 
V. Prabhabati, I. L. R., 20 Cal., 881, 
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Power to call upon 
co-owners to show 
cause why they should 
not appoint a common 
manager. 
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Application by a number of co-sharers : — in Fazei ah Chowdhuri v. Abdul 

Mazid Chowdhuri, I. L. R., 14 Cal., 659, one application was made jointly by twelve 
of the co-sharers of h certain property under this section calling' upon the four 
remaining sharers in the property to show cause why a common manager should 
not be appointed to f ertain property consisting of 243 estates or taluks, of which 
about 60 bore separate numbers on the Collector’s Land Register, whilst other 
portions of the property were taluks and dependent tenures, howlahs and raiyati 
holdings, and therefore, did not appear in the Collector’s Register at all, held that there 
need not be as many applications as there are estates, but the applicants .should be 
called upon to state whether all of them are entitled in common to the various 
estates and tenures mentioned in the application, and if not, to divide themselves 
into as many groups as there may be properties held by them in common and 
Court fee latter case it would be necessary that eacl^ group 

of shareholders should put in separate applications. Se- 
parate Court-fees are to be levied if separate applications have to be put in the above 

circumstances , — ibid : the notice in the case of tenure will 

Notice. 

be as provided by this section and it will be of the same 
character and to the same effect as in the case of estates. — Ibid. 


94. If the co-owners fail to show cause as aforesaid 
Power to order them within One month after service of a notice under 
to appointa manager, the last foregoing section, the District Judge 
if cause IS not ijhown. make an order directing them to appoint 

a common manager, and a copy of the order shall be served 
on any co-owner w'ho^did not appear before it was made. 


95. If the co-owners do not, within such period, not being 
less than one month after the making of an 
Power to appoiin under the last foregoing section, as the 

not obeyed. District Judge may hx in this behalf or, 

where the order has been served as directed 
by that section, within a like period after such .service, appoint 
a common manager and report the appointment for the infor- 
mation of the District Judge, the District Judge may, unless it 
is shown to his satisfaction that there is a prospect of a satis- 
factory arrangement being made within a reasonable time, — 


{a) direct that the estate or tenure be managed by the 
Court of Wards, in any case in which the Court , 
of Wards consents to undertake the management 
thereof, or 


{b) in any case appoint a manager. 
45 
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Appointment of manager •* Consent .—a proper application was made to the 
District Judg'e under section 93, by some of the co-owners, for the appointment of 
a common manager, and notice was served on all the co-owliers, to show cause why 
the application should not be acceded to, and no cause was shown ; but eventually after 
giving the parties time to come to an arrangement, the District Judge, by consent, 
more or less express, appointed a common manager, it was held that the appoint- 
ment was valid. — Jagat Chundra v. Goluk Chundraf 1 . L. R., 23 Cal., 522. 
The learned Judges observed : — 

** It would, no doubt, have been better if the Judge had under section 94 made an 
order directing the parties to appoint a commonF manager ; but his omission to do 
that does not, we think, in any way invalidate the order or diminish the scope of it. 
The manager was not a manager appointed by the parties, but by the District Judge, 
althou^, no doubt, the parties agreed to the appointment of the particular person 
selectee^ and in pursuance of that order the manager assumed and has retained 
up to the present time the management of the properties. It could not, we think, be 
contended with any success that Bhabani Nath Rai could, so long as that order was 
in force, himself collect the rent payable on account of his three annas share ; and if, 
he could not do that, the person who has derived title from him as patnidar is not 
in any hotter position. He took patni^ as the Juc^ge remarks, knowing that the property 
was under the charge of a common manager appointed by an order of the Court, an 
order which under clause (3) of section 98 would have the effect of preventing any 
of the co-owners from themselves realising the rents due to their respective shares. 
If we were to hold that a person taking a lease of the shares of one of* the co-owners 
after the appointment of a common manager could realise his own share of the rent, 
we should hold in effect that it would be open to any co-owner to defeat at his pleasure 
the sole object for which a manager is appointed.^' 

The case is different w^hcre the parties, while objecting to the appointment 
of a common manager, agreed that the property should be made over to the Court 
of Wards, and under an order of the Judge it was made over to the Court of Wards, 
which assumed the management and continued it for some time, but afterwards 
gave it up. It was held that an order of the Judge appointing a common manager 
without taking any further proceedings under s. 93 was bad and the consent by 
virtue of which the Court of Wards took charge was limited to the Court of 
Wards, and did not give the Judge power to appoint any other manager.— 
Canada Kanta v. Probhabati, I. L. K., 20 Cal., 881. 

Order to deliver accounts and papers to manager : — There is no provision in 

this Act, authorising a District Judge, when an order under sec. 95 of this Act appointing 
a common manager has been made, to institute an enquiry as to the existence of 
certain accounts and papers and to examine persons on oath in such a proceeding, 
and a person giving false evidence in such a proceeding docs not commit an 
offence under sec. 193 or sec. 199, Penal Code.— Abdul Mazid v. Kri.shna Lai Nag, 
I. L. R.,2aCal., 724. 

PoWOrS pf COIAIQOZI DdAUPigOr • — A common manager, ' appointed under the 
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provisions of the Bengal Tenanc}^ Act, has power to mortgage property with the 
permission of the District Judge. — Amar Chunder v. Roy Goloke Chunder, 4 C, W. N#, 
770. The powers of iItfc manager regardmg sale or the grant or renewal of a lease 
stand on one and the same footing and are subject only to the condition pre- 
cedent that he must obtain the express sanction of the District Judge.— 

(at p. 774). Collection of rent is part and parcel of the nianagernent of an estate 
and it is so recognised in Reg v. of 1812. — Magbul Ahmed v. Girish Chunder, 
I. L. R., 22 Cal., 634 & 637. 

Powers of co-owners during common management While the common 

management exists, the powers of the co-owners must be regarded as in abeyance, 
and therefore a mortgage created by a co-owner during the existence of the common 
management cannot in any way interfere with, or derogate from, the rights created 
under any transaction made by the common manager with regard to th^ joint 
property. — Amar Chunder v. Roy Golok^ Churid«jr, 4CrW. N., 769. 

Managor must registsr his name • — a manager who is appointed under this 
section must get his name registered under s. 78 of the Land Registration Act 
before he can recover rent from the tenants. — Maqbul Ahmed v, Girish Chunder, 
I. L. R., 22 Cal., 634. 

Manager’s right to recover possession: — A common manager appointed 

under section 95 is competent on behalf of the co-owners to sue for recovery of 
possession of land. — Sibo Sundari Ghose v. Raj Mohun Guho, 8 C. W. N., 214. 

96 . The Local Government may nominate a person for 
^ '* . any local area to manage all estates and 

Power to nominate , . ”, i • i i 

ich it may be 
under clause 
n ; and, when 

any person has been so nominated, no other person shall be 
appointed manager under that clause by the District Judge, 
unless in the case of any estate the Judge thinks fit to appoint 
one of the co-owners themselves as manager. 


person to act in all 
cases under clause (b) 
of last section. 


leniires witnin tnat area tor wn 
necessary to^appoint a manager 
(b) of the last foregoing sectioi 


97 . In any case in w^hich th§ Court of Wards under-' 
takes under section 95 the management 

The Court of Wards estate or tenure, so much of the 

Act, 1879, applicable provisions of the Court of Wards Act, 1879, as 
to management. relates to the management of immoveable pro- 
perty shall apply to the management. 

. 98. (i) A manager appointed under section 95 may, if 

the District Judge thinks fit, be remunerated by a fixed sabry 
or percentage of the money collected by him as manager, or 
partly in one way and partly in the other, as the District judge 
from time to time directs, 
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(2) He shall give such security for the proper discharge of 
his duties as the District Judge directs. 

(3) He shall, subject to the control of the. District Judge, 
have, for the purposes of management, the same powers as 
the co-owners jointly might but for his appointment have 
exercised ; and the co-owners shall not exercise any such 
power. 

(4) He shall deal with and distribute the profits in accor- 
dance with the orders of the District Judge. 

(5) He shall keep regular accounts, and allow the co- 
owners or any of them to inspect and take copies of those 
accounts. 

(6) He shall pass his accounts at such period and in such 
form as the District Judge may direct. 

(7) He may make any application which the proprietors 
could make under section 103. 

• (8) He shall be removable by the order of the District 
Judge, and not otherwise. 

Euls made by the High Court: — The following rule has been . made by the 
High Couit under s, loo with regard to the power of a manager to sell or mortgage 
any property: — No mana^»*er shall have power to sell or mortgage any property, 
nor .shall he grant or renew a lease for ar^ period exceeding three years, without 
the express sanction of the District Judge : Provided that tins rule shall not 
render valid any lease for a shorter time than three years, if such lease is disapproved 
by the District Judge, or if the District Judge directs that his sanction is to be 
obtained as regards all leases granted by the manager. " 

Power of manager to mortgage:— The powers driven by this section to a 
manager of joint property appointed under section 93 “for the purposes of manage- 
ment’’ include the power to mortgage or to sell the property: — Amar Chandra Kundu 
V. Shoshi Bhusan Ray I. L. R., 31 Cal., 305 P. C.; s. c. 8 C. W. N., 225 P. C. 

Subject to the control of the Judge: — The restraint put upon the co-owners 
by this section, whilst the estate is under management, is co-extensive with 
the power conferred on the manager ; it does not extend to the exercise of in- 
dividual rights. — Amar Chandra Kundu v. Shoshi Bhusan Roy T. L. R,, 31 
Cal., 30s P. C. ; s. c. 8 C. W. N., 225 P. C. 

99. When an estate or tenure has been placed under 
Power to restore management of the Court of Wards, or 

management to co- a manager has been appointed for the same 
under section 95, the District Judge may at 
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any , time direct that the management of it be restored to the 
co-owners, if he is satisfied that the management will be 
conducted by them without * inconvenience to the public or 
injury to private rights. 

Power to make rules. IQO. The High Court may, from time to 
time, make rules defining the powers and duties of managers 
under the foregoing sections. 

For rules made by the High Court under this section, see Appendix. 


(o) 
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CHAPTER X. 

Record-of -Rights and Settlement of Rents. 

The Government of India in their Despatch ‘ to her Majesty's Secretary of State 
for India No. 6 of the 21st Match 1892, para, 100, observed upon the question of 
recording rights ; 

“ Where local officers possess a full and accurate knowledge of local facts, and 
where they are therefore able to pursue a vigorous method of administration, these 
advantages are very commonly due to their being supplied with information relating to 
the detail of every field, and to the existence of numerous and disciplined bodies of 
subordinate native officials who are able to collect the various particulars within their 
cognisance as materials to suggest fairly safe generalisations. Whether we have 
regard to the prevention of famine, or to the waste of life or waste of money which may 
directly result from official ignorance or uncertainty so as to approach the dimension 
of famine ; whether we look to the need for active administration, which shall search 
out and expose deep-seated evils or to the lack of some solid assurance that facts 
affecting agricultural interests shall be so notorious and indisputable that none shall 
be able to pervert them to the injury of the weak, we perceive, in the circumstances of 
many portions of Bengal, and particularly of Behar, strong reasons for placing the 
Bengal officials on a level, in point of administrative advantages with their brother 
officers in other provinces. We seek no fiscal advantage but the prevention of dimi- 
nution of human suffering. '' 

Referring to this, the Secretary of State remarked in his Despatch 
'' While fully admitting the advantages which would attend the establishment of 
village records and accounts, the formation of a record-of-rights, and the introduction 
of a field survey, I cannot avoid the apprehension that the difficulties of carrying out 
these measures in those parts of Bengal in which village accounts and accountants, if 
they ever existed, have long ago entirely disappeared, even from tradition and re- 
membrance, may prove greater than you anticipate. Your present proposal, however, 
merely contemplates an experimental commencement of the work in the Patna Divi- 
sion of the province of Behar, where the need for it is, you think, most pressing and 
the conditions least unfavourable ; and to this I will make no objection.'^ 

The provisions of this Chapter were thus summarized in Council 
What we have done then, has been to give the Revenue-officer, in the first 
instance, power to settle all disputes that may come before him. Where no dispute 
arises, he will record what he finds, he will not alter rents, and his entries will only 
have a presumptive value in cases afterwards brought before the Courts ; where a 
dispute arises, he will decide it, on the same grounds, by the same rules, and with 
the same procedure, as a Civil Court. His decision will be liable to appeal like 
that of the ordinary Civil Court to a Special Judge, who may or may not be the Judge 
of the district, and will be subject to a further special appeal to the High Court. In 
appeal the High Court may settle a new rent, but in so doing, is to be guided by the 
other rents shown in the rent-roll. In other words, there can be no second apj^cal to 
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the High Court merely on the ground that the fent has been pitched too high or too low ; 
but if a second appeal is preferred, as it may be, on the ground that the special Judge, 
owing to some error ort a point of law, hae, for example, found the holding to comprise 
more land or less land than it actually does comprise, or has given the raiyat a wrong 
status, and the appellant succeeds, the High Court can, without altering the rates, 
reduce or increase the rent, as the case may be. The decision of the Revenue-officer 
in disputed cases, subject to these appeals, will have the effect of a judgment of the Civil 
Court, and will be res judicata^ thus barring a fresh suit for enhancement for* 15 years* 
In section 103 we have given a special power to landlords to have this procedure 
applied, on depositing the expenses^ to individual estates, and we apprehend that in the 
cases of auction -purchasers who are met by a combination of their tenants and are 
unable to get at the papers of their predecessor, tfiis power will be found very useful* 
In sections 105 and 106 we had made ample- provisions for the publication of the 
record and for hearing objections, so as to eliminate the danger of any one being 
prejudiced by entries made behind his back. All this applies to ordinary settlements 
which may be undertaken either by direction of the Government of India, or by order 
of the Local Government on the application of the parties, or in the case of serious 
disputes, or in Court of Wards or Government estates or where an estate is under 
settlement. In fact, this procedure is the only procedure which will now be at the 
disposal of Government for the purposes of a revenue settlement. But this pi^cedure 
allows of no alteration of rent except on the application of the individual land/* 

Settlement of rentn 

The following instructions of the Board of Revenue from the Survey and Settle- 
ment Manual will elucidate the question of settlement of rent : — 

L The term ** settlement ” in these rules in its general sense includes all the 
operations for the preparation of a record-of-rights, such as 

Explanation of the term niay be made for the settlement of land revenue, or in private 
settlement. ^ 

or Wards Estates under s. loi (i) or 102 (2) (a), (6) and (c), 

and 3. 103 of the Tenancy Act. In its special sense the term is applied to (a) a 

settlement of the amount of land revenue payable to Government, or (6) a settlement 

of fair rents payable to landlords, which may or may not be made with a view to 

determine the amount of land revenue payable to Gpvernment. 

2. In the Bengal Tenancy Act, the term “settling a rent ” implies the judicial 

determination of a rent payable for a term of years, and is 

Settlement of rent. ...... ^ 

used m contradistinction to the term “ recording a rent,” which 
implies the ascertainment and record of the existing rent. 

3. Rent as defined in the Tenancy Act, is whatever is lawfully payable or deliver- 

able in money or kind by a tenant to his landlord (which 
revenue"^*'”" includes Government) fOr the use or occupation of the land 

held by the tenant. When the paramount title of the State 
carrying with it the right to receive revenue and the proprietary right to receive rent 
unite in Government, the proprietary interest becomes merged in the paramount title ; 
and rent, in such cases, becomes revenue (see also s. 3 of Act V. B. C. of 1894). 
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4, The chief object of a settlement of ** land revenue may be defined to be the 
determination of the amount of revenue payable by proprietors, 
Settlement of land tenure-holders, or raiyats, directly to" Government, whether 

revenue. 

under the denomination of revenue or rent. (Chap. I, Pt. III.) 
The following are preliminary instructions for settlement of land revenue 
r. The revenue of the greater part of the territories subject to the Lieutenant- 
Governorlof Bengal, having been fixed in perpetuity by the 
sernement ofland revenV^^ Ecgulations of the Permanent Settlement, is not liable to 

alteration or re-settlement. 

The following lands, however, are liable to assessment or re-assessment and settle- 
ment of land revenue — ' • 

Waste-lands of which tfie revenue has never been settled. 


2nd, — Temporarily-settled estates or tenures the property of Government or of 
private individuals (on expiration of the term of the current settlement). 
jrd , — Estates or tenures purchased on account of, escheated, or forfeited to,. 
Government. 


4th, — Resumed revenue-free lands. 

5^/t. — Islands thrown up in navigable rivers under certain conditions. 

6th, — Alluvial accretions. 

^Jth , — Lands acquired, but no longer required for public purposes. 

8th, — Lands annexed by conquest. 

2, The rules in the Manual do not appl} to settlements of waste-lands (such as 

, ^hose of the Sundarbiins or the Western Duars of the Darjcel- 

Wastc-lands. , . . ' 

ing Terai) which are governed by the rules for waste -land 
grants (see the Waste-land Manual). But they will apply to waste-lands compri.scd 
in, and forming part of, an ordinary estate or tenure, which arc settled as part of such 
estate or tenure and not according to the waste-land rules. 

Special rule for the’survey and settlement of alluvial accretions will be found in 
Ap’pendix H. 

3. All lands coming under settlement of land revenue may, as regards proprie- 
tary right, be divided into two classes : First, those in which 
Classification of land com- . ^ 

Ing under settlement ac- the proprietary right vests m Government ; and second, those 
cording to proprietary right • ^ c • ^ 

which are the property ot private persons, I he proprietary 
right vests in Government in the following cases : — 

(1) Waste-lands which have never been settled. 

(2) Lands escheated in default of legal heirs or claimants. 

(3) Lands forfeited to Government for certain offences against the State. 

(4) Islands thrown up in navigable rivers. Under certain conditions such islands 

belong to Government by law. 

(5) Lands purchased by Government. 

(6) Lands acquired for public purposes. 

(7) Lands appropriated by zemindars for keeping up thanas or police establish- 
ments when resumed in consequence of the proprietors having been 
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exonerated of the charge of keeping the peace (vtJe cl. 4, s. 8, Reg. I of 

J793)' 

(8) Lands ai^nexed by conquest when proprietary rights have not been 
recognised as vesting in private individuals. 

4. 73 )e proprietary riglu vests in private individuals in the following cases of lands 

which may come under settlement : — 

(1) Lands, the land revenue of wliich has been temporarily settled with the 

• proprietors. ^ 

(2) Resumed revenue-free lands. 

(3) Resumed towfir lands, t.e,, lands which, at the period of the decennial 

settlement, were not included within the limits of an estate for which a 
settlement was concluded with the owners, but which on enquiry arc 
found in the possession and occupation of private proprietors. 

(4) Alluvial accretions to temporarily or permanently-settled estates. 

The process of settlement, however, is not materially affected by the class to which 
the estate belongs in respect of proprietary right. That question has an important 
bearing on the calculation of the Government share in the assets and on the selection 
of the person to be held responsible for payment of the Ciovernment revenue ; but the 
operations of measurement, enquiry into amounts of current rents or rates of rent, 
and the process of record of the rights and interests of tenants are not affected by the 
class of the estate, i.c., whether Ciovernr cat or private. 

^ ^ As regards the laws and procedure under which fhey 

C.lA'^sification of sottlc- r> i ^ j 

ments of land rcvomic ac- are conducted, land revenue settlements may in ordinary dis- 

corclinji to the law" uiKifr 

which they arc conducted. tricts bc divided into four clas.scs : — 

15 /. — Settlements of land revenue merely, in lump sums, which may be made 
w'ithout a record of raiyat's rents or rights. 


— Scltlements under the Regulations or under Act Vlll (B. C.) of 1879 
in districts in which the Bengal Tenancy Act is not in force, embracing 
enhancement of rents where necessary. 

— Settlements under the Regulations not repealed by the Tenancy Act in 
estates or tenures wheio, though the 'I'enancy Act is in force, it is 
decided not to take action undcr^ Chap. X of the Act, but to record 
existing rents under the Regulations or to obtain enhancements by 
mutual agreement under s. 29 of the Tenancy Act. 

^th , — Settlements under Chap. X of the Tenancy Act, in which existing 
rents arc recorded and fair rents settled under s. 104 (2) of the Act. 


. 6. Settlements of the first kind ordinarily include — 

in lump sums. Settlements of uncultivated and unoccupied lands. 

(b) Settlements of alluvial lands, as an island thrown up in a navigable river which 
is taken possession of on behalf of Government. Such lands may be leased to a 
farmer for a term of years at a lump rental. Such settlement is based on the law of 


contract. , 
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Settlement of Kina revcriTie 
Tinder the ReguKitions of 
special laws. 


7, Settlements of land revenue of the second class, under 
the Regulations, apply in di‘"tricts or parts of districts in which 
the Tenancy Act if not in force, and they may, or may not, 
involve enhancement of rents. 


The following are the principal Settlement Regulations in force in the greater 
part of these Provinces:— 


Regulations I and VIII of 1793 ; 

V and XVIII of 1^12; 

Regulation VII of 1822; 

Regulation IX and XI of 1825 ; 

Regulation IX of 1833 ; 

The districts in which the Bengal Tenancy Act is not at present (1895 A. D.) 
in force are:— 

Balasore, ^ Puri, ^ Cuttack, * Angul, Darjeeling, Jalpaiguri, Hazaribagh, 
Lohardaga, Palamau, Manblnim, Singhblium, the Chittagong Hill IVarts, the Sonthal 
Parg.inas, and the Town of Calcutta. In Balasore, Puri, Cuttack, Jalpaiguri (f. e. 
the tract south of the Tcesta), and Manbhuin, Act X af 1859 and its amending 
Acts [VI (B. C,) of 1862 and IV (B. C.) of 1867] are in force. In the districts 
of the Chota Nagpur Division the provisions of the Chota Nagpur Tenures Act 
[U (B. C.) of 1879], and in Hazaribagh, Lohardaga, P ilamau, and Singhbhum 
those of the Chota Nagpur Landlord and Tenant Procedure Act I (B. C. of 
1879 in force. In the Sonthal Parganas the Sonthal Parganas Settlement Reg. 
IH of 1872 and the Rent Reg, II of 1886 are in force. 

8. Ihe sanction for settlement-proceedings of the second class, in the districts in which 
Ihe Bengal Tenancy Act is not in force, is to be found in the 

Laws regulating settle- « n t • . , . 

inents where Tenancy Act oettlemcnt Kcgulations Specified in Rulc 7 of this chanter 
is not in froce. j • i i ^ ^ 

and in the Special Settlement Laws, read with the Rent 
Laws, which are in force in them severally, 

1 he following are the special. Regulations and Laws anplicable to settlements 
in these districts: — 

Special Settleynent Laws. 


(1) Balasore, Cuttack, and Puri... 


Darjeeling, Jalpaiguri (tract south 
of Teesta), Manbhum, Hazaribagh, 
Lohardaga, Palamau, and Singhbhum 


, Regulation XII of 1805 (applicable to the 
\ districts of Cuttack, Puri and Balasore and 
I to Pargana Pataspur in Midnapur, 
t Act X (B. C.) of 1867. 

jAct VIII (B. C.) of 1879. 


(3) Jalpaiguri (tract north of Tees-^ Act XVI of 1869. 

ta, i.e., Bhutan Duars) ...| „ VIII (B. C.) of 1872. 


♦ NO IE. -Chapter X, and ss. 3 to 5, 19 to 39, 41 to 49, 53 to 75, 
Act have been extended to OriKa 


80, and 189 to 191 of the Bengal Ten-vru-y 
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(4) Sonthal Parganas ... Regulaiion III of 1872. 

Chittagong Hill Tracts ... Act XXII of i860. 

» 

The Regulations and Laws cited above for the most part regulate the procedure 
for the determination of revenue in the districts named opposite them. Acts XXII 
of i860 and XVI of 1869, however, merely excluded the jurisdiction of the C ivil 
Courts, and the general spirit of the Rent and Settlement Laws prevailing in the 
permanently -settled tracts should be followed in making settlements of land revenue 
in which no Settlement Law is in force. 

9, 1 hough the Laws and Regulationis cited in the preceding rule regulate 

the powers of Settlement-officers, and the procedure by which 

In fixing rents and deter- , 

mining status, special rent they are to carry on settlements in the districts named 
laws are to be followed. ^ , ... . 

therein, yet in hxmg rents and determining the status of 

tenants regard must likewise be had to the Rent Laws which prevail in these 

districts. The Settlement Laws and Regulations cited above determine the procedure 

by which revenue is to be assessed, and by which the amount of the assets, which 

are the basis of revenue, is to be ascertained; but it is according to the Rent Laws 

which prevail in these several districts, supplemented by the provisions of Act VI It 

B. C. of 1879, where tl^at Act is in force, that the classification of tenants of 

every degree must be mad ' and the amount of rents demandable from them must 

be determined. 

10. Settlements of the third class may, under special circumstances, be made 

under the Regulations not repealed by the Tenanc}" Act 

Settlements under the . . i ► t* • • i i t a 

Regulations where Tenancy 111 estates or tenures Situated in districts in which that Act 

Act in force force. This procedure is sufficient to enable a record 

of existing rents and rights to be prepared, and to provide for the determination 

of the land revenue demand. It is not, however, possible under this procedure to 

enhance rents except by registered agreement under s. 29 of the Tenancy Act, nor to 

make the rccord-of-iight as autlioritative as a record-of rights prepared under Chap. 

X of of the Tenancy Act. 

Ca‘?cs whore tiio pio- procedure described in the preceding rule maybe 

ceti lire of the preceding rule * i o 

is admissible. adopted in the following cases 

Jirst , — Where the lands arc being' assessed to rent for the first time as in 
the case of doarahs, alluvial accretions, and similar instances in which 
the lands arc unoccupied, or in which for any other reason the Govern- 
ment may fix and enforce the payment of any rent it may choose 
to demand. 

Second. — In cases where it is not intended to enhance existing rents, or it 
is intended to enhance them only in accordance with s. 29 of the * 
Tenancy Act. 

The Collector is, in each case, to report for the decision of the controlling 
authority whether the simpler but less efficacious procedure of the Regulations shoula 

be adopted, or whether application should be made for an order under s. 101 of 
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the Tenancy Act for a survey and the preparation of a record-of-rights under 
Chap. X of that Act. 

12. Settlements of the fourth class apply in districts io which the Tenancy 
Act is in force, and it is thought desirable to make under 

Tenancy Act the X of the Act, a record- of-rights and a settlement of 

fair rents, which shall be judicially binding on the raiyats. 

The sanction for these settlements is to be found in Regs. VII of 1822, IX of 1825, 

IX of 1833 as regards tlie settlement of land revenue with the settlement-holder, 
and in the Bengal Tenancy Act, as regards the settlement of fair rents. 

Modifications introduced by the JTenancy (Amendment) Act of 

T 898 .-T he provisions of the Chapter, as they originally stoorl in the Act, have 
been greatly modified by the Bengal Tenancy (Amendmeniy Act of 1898. The 
following extract from the Sta tern cut of the Obj^‘cts and Reasons for the Bill, 
while showing- its aims and intention so far as they relate to this Chapter of the Act, 
explains what the system for r(X(/:\iing rig'hts and settling rents was under 
Chapter X. as originall}^ passed, and what the S3^stcm now' is under the modifi- 
cations Introduced by the Amending Act as regards the settlement of rent wlierc 
a settlement of land revenue is being o* is about ^to i' made — in other words, 
so far as Part n of this Chapter only is concerned. 

“Hie aims and ob]'.*cts of this Bill”, (so far as they relate to Chapter X), 
*‘are-"*(i) to clear up dcuihts and dilficulties of procedure which have arisen in the 
course of experience in the w'orking of Cliaptcr X of the Bengal Tenancy Act, 1885 ; 
(2) to facilitate die settlement of rents when undertaken on a large scale, either 
for the purpose of settling la. d revenue or on the application of private individuals. 

“As to poiiV (i), the intention of the framers of the Tenancy Act, as explained 
in Council by Sir Steuart Bayley, \vhen presenting the report of the Select Committee, 
clearly w’as fJint all nfcs affcctiijfr fhe record -of-righis or fixation of rents 
were to be formally and finally clocided by the Revenue Ofticcr, subject only to appeal 
to the Special Judge, and to a ‘ ccond appeal to the High Court in certain specified 
cases. Entries in the record, which were not disputed up to the time of final 
publication of the record, were to be presumed to be correct till the contrary was 
proved. If a dispute as to any entry in, or omission from, the record arose, it 
v^as to be decided by the Reventu? OHu er, and his decision was to have the force 
and effect of a decree. So that every entry in the record as finally published was 
to have attached to it either {a) the presumption of correctness, or {b) the force and 
effect of a cJccn.c of a Civil Court. Objections might be made at any time during 
the publication of the draft record, which the Revenue Offic er was to summarily 
hear and consider, and disputes raised at any time before the final publication 
of the record were to be heard and decided. The distinction between an objection 
and a dispute was not, how'ever, clearly defined, and the result has been that the 
Civil Courts have in some cases held that the Revenue Officer is bound to hear, 
as civil suits, trifling objections which can be adequately disposed of summarily, to 
the satisfaction of the parties, w'ithout the expense and delay entailed by the formal 
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procedure of a civil suit. (*) On the other hand, where Revenue Officers have 
heard and decided disputes, following the procedure of the Civil Procedure Code, in 
which cases it was intended that their decisions should, subject to appeal to the 
Special Judge, be res judicata^ between the parties, the Civil Courts have in some 
cases held that their decisions though not appealed against, were not res judicata^ 
that no finality attached to them, and that it was open to the parties to re-open 
the questions decided in the ordinary Civil Courts (2) 

‘"Further, the Courts have held, where a survey is ordered to be made., and 
a record -of- rights prepared, of a particular estate or local area, that the Revenue 
Officer has no jurisdiction to hear and decide the dispute, ( 3 ) and that when 
a dispute arises as to whether land claimed rent-free was properly so held or 
not, the Revenue Officer has no authority to hear and decide the dispute, (4) 
and again that when a dispute arises as between one landlord and another land- 
lord, or one tenant and another tenant, regarding the ownership or occupation 
of land, the Revenue Officer has no authority to hear and decide the dispute. (5) 
It has, in short, been held the Revenue Officer can only hear and decide a 
dispute between a landlord and tenant, when the relationship of landlord and tenant 
is proved or admitted to exist. 

“The effect of these decisions is to curtail to a very great extent the powers 
of the Revenue Officer to decide the disputes arising out of his proceedings, to 
leave gaps in the record-of-rights, and to drive the parties to litigation after the 
Revenue Officer has left the ground, even as regards matters which he has 
nominally decided, 

“That this was not the intention of the framers of the Act is shown by the 
following extract from Sir Steuart Bayley’s speech in Council, in presenting the 
Report of the Select Committee on the Tenancy Bill as passed : — 

‘Under the scheme, therefore, as sketched out in the original Bill, it will be 
observed (1) that the Revenue Officer, in recording rights, could not decide any 
dispute which might arise, and consequently his record could be of very little value ; 

(2) that the Settlement Officer, though he could decide whatever disputes came 
before him, could only deal in a preliminary .sort of way with a large class of 
disputes, which might afterwards be tried out by a regular suit in a Civil Court ; 

(3) that, though no settlement can in the nature; of things be undertaken without 
the previous preparation of a record-of-rights, the two processes were unconnected 
in the Bill, and were treated as essentially separate and distinct. 


(1) See note to section 106. 

(3) See Pandit Sird.u- v. Meojan I. L. R.,*ai Cal., 378; Karim Khan v. Brajo Nath Das, I. L. R., a 
Cal., 244; Secretary of State v. Kajimudin, I. L. R , 33 Cal., 257, and contra, Gokhiil Sahu v. Jadu 
Nandan Rai, I. L. R., 17 Cal., 721. 

(3) See Narendro Nath Rai v. Srinath Sandel, I. L. R., 19 Cal., 641 ; Bidhumukhi Debi, v. Bhagwaa 
Chandra Rai, I L. R., 19 Cal., 643. 

(4) See Padmanund Singh v. Bajo, I. R., 20 Cal., 577 ; Secretary of the Stare for India v. Netai 
Singh, I. L. R., 31 Cal., 38; Korim Khan v. * Brojo Nath Das, I. L. R., sa Cal., 244. 

(5) Pandit Sardar v. Mcajan, 1 . k. R , ai Cal., 378 
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*l need not take you through the successive steps by which the procedure was 
altered, first in the Bill No. ii of last year, a description of which will be found 
in paragraphs 71 to 77 of our preliminary import, and then if\ the Bill of this year, 
as explained in paragraph 42 of our final report. It will be sufficient if I explain 
to you the final result of our discussions as embodied in the Bill now before you. 
First, then, we have amalgamated the two processes. It was obvious that on a 
Revenue Officer beginning to record rights he would find himself face to face with 
numerous cases in which on one side or the other the status of the raiyat, the area 
of the holding, the amount of the rent payable, were the subject of dispute. Unless 
he could deal with these disputes his record would be of little value and it was 
obviously absurd to empower one officer to settle questions of s^tus and area, and 
then to send in another to settle questions of rent. 

“ It seemed equally unreasonable to empower a Revenue Officer, with all the 
parties and witnesses before him, to decide disputes, and to allow the whole matter 
to be re-opened de novo and fought out from the very beginning in a Civil Court. 
At the same time we wished in no way to diminish the security which parties now 
have in the decision of their cases by the most competent Courts, and in the right of 
appeal to the highest Court in the country. « 

‘What we have done, then, has been to give the Revenue Officer, in the first 
instance, power to settle all disputes that may come before him. Where no dispute 
arises, he will record what he finds, he will not alter rents, and his entries will only 
have a presumptive value in cases afterwards brought before the Courts ; where a 
dispute arises, he will decide it on the same grounds by the same rules, and with 
the sgme procedure, as a Civil Court. His decision will be liable to appeal, like 
that of the ordinary Civil Court, to a Special Judge, who may or may not be the 
Judge of the district, and will be subject to a further special appeal to the High 
Court. In appeal the High Court may settle a new rent, but in so domg is to be 
guided by the other rents shown in the rent-roll. In other words, there can be 
no second appeal to the High Court merely on the ground that the rent has been 
pitched too high or too low, but if a second appeal is preferred, as may be on the 
ground that the Special Judge, owing to some error on a point of law has, for 
example, found the holding to comprise more land or less land than it actually does 
comprise, or has given the raiyaj: a wrong status, and if the appellant succeeds, 
the High Court can, without altering the rate, reduce or increase the rent, as the 
case may be. 

‘'The decision of the Revenue Officer in disputed cases, subject to these appeals 
will have the effect of a judgment of the Civil Court, and will be res judicata ^ 
thus barring a fresh suit for enhancement for 15 years. ’ 

“ It is clear that the decisions of the Civil Courts above referred to are not in 
accord with the intention of the framers of the Act expressed in the preceding 
extract, and it is thought that if the decisions of Revenue Officers are not, subject 
to appeal to the Special Judge, to have finality ’on all questions that come before^ 
them, it. is desirable to releive them altogether of the duty of deciding disputes as 
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civil suits, and - to confine them, in the first place, to the preparation of the record of 
existing facts, rents and status. This record will be prepared, after careful investiga- 
tion, under such rules .as the Local Government rrtay prescribe. It will be published 
in draft, objections made to any entry in or omissions from it will be carefully 
considered and disposed of under such rules as may be prescribed by Government ; 
then, it will be finally published and the presumption of correctness will be attached 
to entries made in it* If the parties afterwards wish to dispute the correctness of 
any entry or omission, they can do so in the Civil Courts, restrictions on resort to 
the Courts being imposed only in the case w^here the entry relates to a rent 
settled. ^ 

*‘Asto the second object mentioned above, section 107 of the Act provides 
that in all proceedings for the settlement of rent under Chapter X, the Revenue 
Officer shall, subject to rules made by the Local Government, adopt the procedure 
laid down in the Code of Civil Procedure for the trial of suits. This implies that each 
individual case must (subject to modifications made by the Government rules for 
joinder of tenants holding under the same landlord in the same village) be dealt 
with separately, a separate record being made, and evidence being separately 
recorded in each case. When a settlement of rents is being made on a great scale, 
as is necessary when a settlement of revenue is being made of a large area or in a 
large private estate, it is apparent that to make the rent of each individual tenant 
the subject of a separate suit must involve great waste of time and money. If an 
enhancement or reduction of rent is claimed on the ground of rise or fall of prices 
since the rents \yere last fixed, it is obvious that the alteration in prices, if once 
established for a local area, would affect all tenants in that local area whosAents 
were last settled at the same time, and it would involve unnecessary waste of time 
and monc> to record the evidence over again and allow it to be disputed afresh in 
each individual case. 

It has always been recognised that Government officers, in settling rents 
for the purpose of ascertaining the assets on which revenue is to be based in 
temporarily-settled estates, should have more discretion in the matter of altering 
rents than was allowable to private individuals in suits in the Civil Courts. The 
Bengal Government, however, in 1885, a view to showing that they claimed 

no^.iing in the way of enhanced rents in their own estates T)r in estates under settlement 
of revenue, which they were not prepared to concede to private landlords, consented 
to have the same rules and the same procedure applied to their own estates as 
were proposed for fixation of rent in private estates ; but apparently the difference 
was not sufficiently considered between the difficulties of a settlement of rents on 
a great scale and a settlement of rent of individual tenants by a Revenue Officer 
or Civil Court. In individual cases it is easy to follow the procedure of the Civij 
Procedure Code, but where hundreds of thousands of tenants ' rents have to be 
settled, it is most difficult, if not impossible, to follow the Civil Procedure Code, 
and to comr* .;te the proceeding within a reasonable time at a reasonable expendi- 
ture. ^ 
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What is proposed is a procedure which will facilitate settlement of rents on 
a large scale without unnecessary Texpense, and without materially altering the 
substantive provisions of the Act rfegulating enhancement or reduction of 
rents.'* 

As has been observed, the above extract applies only to settlements, when a 
settlement of land revenue is being or is about to be made. The details of the 
procedure to be adopted in such settlements are more fully explained in the 
commencement of Part II ofj this chapter. None of these observations apply to 
settlements where a settlement of land revenue is not being or is not about 
to be made, the procedure for which class of settlements is prescribed in Part 1 1 1 of 
this chapter. 

The Bill was on the 26th Feby, i8c)8, referred to a Select Committee, who presen- 
ted their report on the loth March, 1898. It was passed on the 2nd April 1898 and 
received the assent of the Governor- General on the 3rd May. 

Part L — Record of Rights. 

101. (i) The Local Government may, in any case with 

the previous sanction of the Governor-General 
veyTnVVrepa'^^ati'on Council, and may, if it thinks fit, without 
of record-of-rights. such sanction in any of the cases next herein- 
after mentioned, make an order directing that 
a survey 'Le made and a record-of-rights be prepared, by a 
RA^enue Officer, in respect of the lands in [any ] local area 
[estate or tenure or part thereof]. 

(2) The cases in which an order may be made under this 
section without the previous sanction of the Governor-General 
in Council are the following, namely ; — 

{a) where the landlords [or tenants] or a large propor- 
tion of the landlords or of the tenants apply for such 
an order and deposit, or give security for, such 
amount ‘for * the payment of expenses, as the Local 
Government directs ; 

(b) where the preparation of such a record is calculated 

to settle or avert a serious dispute existing or likely 
to arise between the tenants and their landlords 
generally ; 

(c) where the local area, estate or tenure or the part 

thereof belongs to, or is managed by, the Govern- 
ment or the Court of Wards ; • * 
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{d) where a settlement of land-revenue is being or is 
about to be made in respect of the local area, estate 
or tenure or of the part thereof. 

Explanation /. — The term " settlement of land-revenue,” 
as used in clause (^), includes a settlement of rents in an estate 
or tenure which belongs to the Government. 

Explanation 2 . — A superior landlord may apply for an 
order under this section, notwithstanding that his estate or part 
thereof is temporarily leased to a tenure-holder. 

(j). A notification in the official Gazette of an order under 
this section shall be conclusive evidence that the order has been 
duly made. 

{4). The survey shall be made and the record-of-rights 
prepared in accordance with rules made in this behalf by the 
Local Government. 

Subssetion ( 2 ) {a) \ what is a large proportion of landlords or tenants The 

Government of Bengal, in accordance with an opinion given by the Advocatc-G^eral, 
has acted on the assumption that half the landlords is large proportiOTi’* of 
them within the meaning of section loi (2), clause *(ah The words "or tenants^' 
were inserted by the amending Act (Bengal Act III of 1898), because there appeared 
to be no reason why a large proportion of the tenants should not have the same 
power as a large proportion of the landlords of obtaining a survey and record-of- 
rights and settlement of i;ents. It has not been decided what a large proportion 
of tenants is — whether half or more than half of |the entire number, or such 
a proportion of the tenants as may hold in the aggregate half or more than half 
the area to be surveyed. 

Sub-SOCtion ( 2 ) (d); — The words " or is about to be made in clause (d) 
reproduce the amendment made by section i of Bengal Act V of 1894, which was 
repealed by Bengal Act III of 1898. The object of the amendment is to make it 
clear that survey and record-of-rights and settlement of rents may be under- 
taken before the expiration of the period of a current settlement of land-revenue. 

Sttb-seotian ( 2 ), Explanation 1 . — This explanation is borrowed from s. 2* 
Act y, B. C., of 1894. Its object is to "make clear what was the intention of the 
preset law, namely, I hat a settlement of rents in estates held direct by Government 
is uicluded in the term settlement of revenue, and, therefore, that when a record-of- 
rights of such estates is prepared, a settlement of the rents of all tenants can be made.’^ 
(Statement of Objects and Reasons, Bill I, para. 23). 

47 
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Sub-section ( 2 ). Explanation 2 — Para 22 of the Objects and Reasons for the 

Bill g-Ivcs the following explanation:— 

'‘Doubts have been raised whether, when a proprietor "has leased his estate 
to a farmer temporarily, he can apply for a survey and record-of-rights or settle- 
ment of raiyats' rents. The grounds of these doubts are that section 104 (2) of 
the Act speaks only of the landlord applying and that the farmer is the raiyat's 
immediate landlord. It is desirable that a proprietor should not be debarred from 
obtaining a record-of-rights or settlement of rents merely because he has temporarily 
sub-let his estate. The explanations make it clear that he is not so debarred/^ 

Sub-S9Cti011 ( 3 ) • — When an order under section loi has been issued by notifi- 
cation in the official Gazette, the notification is conclusive evidertcc that the order has 
been duly made ; and, therefore, if the notification was issued under sub-section (2), it 
is not open to any person to have the notification cancelled on the ground that any 
of the conditions enumerated in clauses (a) to (d) of the sub-section have not been 
fulfilled. 

Sub-section (4): Processes of survey and record-of-rights The processes 

ordinarily to be comprised in a survey, record-of-rights and settlement of rents under 
this Chapter are enumerated in rule 3, Chapter VI of the Government rules under 
this Act. See Appendix. They are 

i. — Demarcation of boundaries and identification of lands. 

ii. — Measurement. 

iii. — Preparation of the record or hhanapuri. 

iv. — Attestation of the record and determination of status and rents. 

V. — Draft publication of the record-of-rights. 

vi. — Disposal of objections after draft publication. 

vii. — Settlement of fair rents in cases in which a settlement of land-revenue 

is being or is about to be made. 

viii. — Final publication of the record-of-rights. 

ix. — Settlement of fair rents in cases in which a seHlement of land-revenue is 

not being made, and the trial of disputes under section 106 of the 
Tenancy Act. 

X.— Apportionment of cost (when the operations have not been carried out in 
connection with the settlement of the land-revenue), and distribution 
of certified extracts from records to persons interested. 

xi. — Terms of settlement with, and selection of, settlement-holders in settle- 
ments of land-revenue. 

Costs of survey and record-of-rigbis: — When the preparation of a record-of-rights 
is ordered in a case in which a settlement of land-revenue is being or is about to be 
made, the costs are borne by Government (see section 114, post). When a survey and 
record-of-rights of a local area is ordered with the previous sanction of the Governor- 
General in Council, under section loi (i), or by the Local Government under 
section loi (2) (b), the costs are advanced by Government in the first instance, 
and are afterwards recovered, in whole or in part, ip such proportions as the 
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Local Govemment may, under section 1 14, direct. For the instructions of the Board 
of Revenue rclatingf to deposit and apportionment of costs when the proceedings 
are carried on under, clause (a^ or clause (c) of section 101 (2), or under section 
see the Board’s Survey and Settlement Manual, 1900, Part III, Chapter 17. 

102, Where an order is made under section 1 01 , the 
Particulars to be particulars to be recorded shall be specified 
recorded. order ; and may include, either without 

or in addition to other particulars, some or all of the following, 
namely: — 

(a) the name of each tenant [or occupant]; 

{b) the class to which [each tenant] belongs, that is 
to say, whether he is a tenure-holder, raiyat holding 
at fixed rates, [settled raiyat], occupancy-raiyat, 
non-occupancy raiyat or under-raiyat, and, if he is 
a tenure-holder, whether he is a permanent tenure- 
holder, or not, and whether his rent is liable to 
enhancement during the continuance of his tenure ; 

{c) the situation [and] quantity and [one or more of 
the] boundaries of the land held by [each tenant 
or occupier]. 

{d) the name of [each tenant’s] landlord ; 

(e) the rent payable [at the time the record-of-rights 
is being prepared]; 

f/J the mode in which that rent has been fixed, whe- 
ther by contract, by order of a Court ; or otherwise. 

(g) if the rent is a gradually increasing rent, the time at 
which, and the steps by which, it increases ; 

(h) the special conditions and incidents (if any) of 
the tenancy. 

(i) if the land is claimed to be held rent free — whether 
or not rent is actually paid, and, if not paid, whether 
or not the occupant is entitled to hold the land 
without payment of rent and if so entitled under what 
authority. 

Clause (a): Occupant : — The word “occupant” was introduced by the Amending 
Act (Bengal Act III of 1898) to cover cases of persons holding rent-free lands 
without authority, who may not be tenants. 
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CltlllSO (b) : Classes of tenants J--The enumeration of classes of tenants in this 

section as it stoo*d orig'inally was defective. The words ‘‘settled raiyat”have been inserted 
The term ‘"occupancy-raiyat," used in the Act, does not cover ‘‘settled raiyats.^' An 
occupancy- right may be acquired by a new-epmer by purchase, while the status ^ 
“settled raiyal^" is acquired by cultivating any land in the village as raiyat for twelve 
years, or by inheritance from a raiyat who has done so. — Para 23 of statement of Objects 
and Reasons of the Amending Bill (1897). 

Claus© (C) • On© or luor© boilllda»ri©Si — sometimes unnecessary to encumber 
the record with all four boundaries of each field. 


Clause (©) : — The words “at the time the record -of- rights is being prepared'' 
were added to make clear the meaning of the law, as doubts had been raised 
whether “the rent payable'' meant the rent payable in the future or in the past, or 
at the time the record is being prepared. The expression “rent payable" in other 
clauses of the Act means the existing rent, and not the rent that may be payable 
in future. 

Clause fh) : Special conditions and incidents ; — Under the former Chapter 

X, it was held that a settlement-officer was not justified in recording the existence 
of a right of way which one tenant had upon the land of another : — IToro Mohon 
Pran Nath, 4, C. W, N., 127; it was further held that a Settlement-officer had no 
jurisdiction to decide civil disputes arising between landlord and tenant : — Ibid, See 
also'Pundit Sardar v. Meajan Mirdha, I. L. R., 21 Cal., 378. 

Claus© (i) • — Clause (t) was added to make it clear that the Revenue-officer 
has ^pthority to ascertain and record whether land is held rent-free or not^ 
and whether the occupant is entitled to hold it rent-free. Revenue-officers had this 
authority under the old law of settlement. Under the former chapter it was held 
that in .preparing a rccord-of-:ights under s. 102, a Revenue officer was not 
competent to determine the validity of rent-free titles set up by persons occupying 
lands within the area under enquiry, so as to resume such lands and to declare 
them liable to settlement of rent. — The Secretary of Slate for India v. Nitaye Singh, 
I. L. R., 21 Cal., 38. But where the defendant claimed under a sannad granted 
by a predecessor of the then zemindar, and of a date subsequent to the decennial 
settlement and was therefore regarded as a tenant within the meaning of tlic 
Bengal Tenancy Act, held that the Revenue-officer had jurisdiction to enter the 
particulars of the land in his record -of-rights. — Gokul Sahu v. Jadunandan, 1 . L. R., 
17 Cal,, 721. The defendant in a case set up a 5a from a person, who was not 
apparently a predecessor of the plaintiff and it was of a date anterior to the decennial 
settlement; the Revenue-officer was of opinion that no rcnt'had ever been paid for the 
land and the land was 7 nal and not Icikhiraj, held that the Revenue-officer had no 
jurisdiction to make this determination. — Karmi Khan v. Brpjo Nath, I.L,R.22 Cal. 244# 
In proceedings under Chapter X of the fformcr Act it was held that a Settlement- 
officer had no jurisdiction to resume and assess with rent land which had been held 
as lakhiraj. — Padmanand^v. Brojo, I. L. R., 20 Cal,, 577, * 
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Remedies against settlement proceedings When the particuiai' referred to 

this clause is followed by an entry in, or an omis sion from^ a settlement rent-roll, which 
is only prepared in the course of a settlement in which a settlement of land revenue is 
being, or is about to be made, any one aggrieved by such entry or omission may, 
before the final publicatioA of the settlement rent roll, 

(1) raise an objection before the Revenue Officer (sec. 104 ’E), and 

(2) appeal against his decision to the Superior Revenue authority prescribed by 
Government to hear such appeals (sec. 104 G). 

When the settlement rent-roll has been incorporated with the record-of-rights, 
and the latter has been finally pubjished, any person aggrieved by an entry in, or 
an omission from it, may also . 

(3) institute a suit in the Civil Court under section 104 H (a) or (b), or 

(4) institute a declaratory suit under sec. ill A. 

When the particular referred to in this clause is recorded in the course of a 
settlement in which a settlement of land revenue is not being, or is not about to be 
made, then either the landlord or the occupant of the land concerning which the parti- 
cular is recorded may within two months of the final publication of the record of rights, 

(1) apply for a settlement of a fair and equitable rent for the land (sec. 105), 

(2) appeal against the Revenue Officer's settlement of the rent to the Special 
Judge, [sec. 109 A (2)], 

(3) institute a suit before the Revenue-Officer in respect of any matter other 
than the settlement of the rent (section 106), 

(4) a ipeal against his dedsion to the Special Judge [sec. 109 A (2)], and 

( 5 ) present a second appeal against the Special Judge's decision to th#jHigh 

Court [see. 109 A (3)], 

103. On the application of [one or more of the] proprietors 
, ^ or tenure-holders, (or of a large proportion of 

Officer to record par- the raiyats, 01 an estate or tenure,) and on 

ticuiars on applica- ( the applicant or applicants) depositing or 

tenure-Bcr''^'^'^[oT Security for the required amount for 

larfre proportion of cxpenscs, a Revenuc Officer may, subject to 
raiyats.] and in accordance with rules made in this 

behalf by the Local Government, ascertain and record all or any 
of the particulars specified in section 102 with respect to 
the estate or tenure or any part thereof. 

Old SSetiOH! — f’focccdings under the old section 103 were held by the High 
Court to be suits, and rents were settled in proceedings under it. " — Acha Mian v. 
Durga Chandra I. L. R., 25 Cal., 146, In Dharani Kanta v. Goharali, 7 C.W. N„ 33 
it was held that when an application was made by a proprietor or tenant of an estate 
or tenure, under section 103 of the Bengal Tenancy Act before its amendment 
by Bengal Act III of 1898, for the preparation of a record-of-rights, the Revenue 
officer was competent to make a survey and measurement of the lands, and that 
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the procedure to be adopted by him was to be the same as in the case of a 
proceeding under section loi, and that where in such proceeding there was a denial 
of the relation of landlord and tenant, either by the landlord or the tenant, it was 
absolutely necessary for the Revenue-officer •to deal with the question in order 
to enable him to make the necessary entries under section *102 ; but that the decision 
of the Revenue-officer did not operate as res judicata in a subsequent suit by the 
landlord for declaration of his title to eject the tenant and for mesne profits, 

T1i 9 now sootioil* — The particulars specified in s. 102 of this Act when recorded 
and compiled under s. 103, -amount to a ** Record-of-rights ** as contemplated in chap- 
ter X of the Act ; and proceedings taken by a Revenue Officer, after making a record 
of the particulars under section 103, including those under section 105 of the Act are not 
therefore void for want of jurisdiction. Dharani Kanta Lahiri v. Goher Ali Khan I.L. R,. 
30 Cal., 339. relied on. Per Pargiter J. — ^I'he difference between section 103 of the old 
Act and the present section is, that, under the former, the Revenue officer was to record 
the particulars specified in section 102 ; but under the present Act section 103 gives an 
applicant the right to select what particular he may wish to have recorded. If the 
applicant asks that all or almost all the particulars mentioned in section 102 be 
recorded, the record would constitute a ** Record of rights ; but if only the parti- 
culars mentioned in clauses (a) and (c) of section 102 be recorded, they not involv- 
ing any rights, the record could hardly be called !a ''Record of rights.’' — Sudhendu 
Narain Acharjya Chowdhry v, Gobinda Nath Sircar. I. L. R., 32 Cal,, 518. 
s, c. 9 C. W. N. 504. It was not intended by the alterations made in section 103 
by the amending Act to change the previous substantive law and procedure under 
the ofd Chapter regarding the decision of disputes and settlement of rents under 
section 103, the intention being to enable an auction -purchaser of a fractional share 
against whom the other co-sharers and the tenants may have combined, to obtain 
a survey and record-of-rights. During the preparation of a record-of-rights of an 
estate under section 103 of the Bengal Tenancy Act by a Settlement-officer, the 
landlord put in a petition under section 104, sub-section (2), of the old Chapter 
X, for the settlement of ihe rent of a certain temant’s holding. The tenant, not- 
withstanding the fact that notice was served upon him, did not adduce any evidence, 
and the Settlement-officer decided that the tenant was an occupancy raiyat, and fixed a 
fair and equitable rent for the holding. Against this decision of the Settlement-officer 
no appeal was preferred to the Special Judge. Subsequently a suit was brought in the 
Civil Court by the tenant to have the class to whice he belonged and the 
nature of his holding, whether the rent was enhanceable or not, deter- 

mined. The defence of the landlord was that, having regard to the decision 
of the Settlement-officer, the question could not be re-opened. It was held that, 
under the provisions of section 104, sub-section (2), and section 107, of the old 
Chapter X, the decision of the Settlement-officer amounted to a decree, and that 
the matters determined by the decision could only be re-opened on an appeal to the 
Special Judge. As no appeal was preferred, the decision became final, and 
questions decided in that suit could not be re-opened in the new suit. — Durga 
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Charan v, Hatien Mundle, L L. R., 29 Cal., 252, In this case the proceedings 
were instituted under section 103 after the amendment of Chapter X, the power 
of a Revenue-officer to» make a record-cf -rights and to settle rents in proceedings 
under section 103 was not questioned, and it was ruled that the questions decided 
by the Revenue-officer could not be reopened in a suit in the Civil Court. — Ibid* 

One or more proprietors The words -'one or more*' were inserted in this 
section by the amending Act III of i898« Under the old section all the proprietors 
were bound to apply. There is no reason ‘'why an obstructive co-sharer should have power 
to preent other co-sharers from obtaining a survey and reCord-of-right if they wish 
to do so.** — (Statement of Objects ' and Reasons, para 24). 

IO3A. (i) When a draft record-of-rights has been 
Preliminary pubiica- (prepared), the Revenue Officer shall publish 
Uon, amendment and draft in the prescribed manner and for 

record-of-rights. the prescribed period, and shall receive and 
consider any objections which may be made to any entry 
therein, or "to any omission therefrom, during the period of 
publication. 

(2) [When such objections have been considered and 
disposed of according to such rules as the Local Government 
may prescribe, and (if a settlement of land-revenue is being 
or is about to be made) the Settlement Rent Roll has been 
incorporated with the record under section 104F, sub-section 
(3)], the Revenue-officer shall finally frame the record, 
and shall cause it to be .finally published in the prescribed • 
manner ; and the publication shall be conclusive evidence 
that the record has been duly made under this Chapter. 

(3) Separate draft or final record may be published 
under sub-section (i) or sub-section (2) for different local 
areas, estates, tenures or parts thereof. 

This section reproduces section 105 of the old Chapter X, with addtions 
and modif cations. 

The jnanner and period for publication of draft and final records are prescribed 
in Rules 20 and 35 of Chapter VI in Appendix. 

Sub-SdCtionO)'* — Sub-section (3) was enacted by the amending Act (Bengal 
Act III of 1898) because doubts had been raised whether, when a local area had 
been notified for survey and record-of-rights it was not necessary that the record 
of the whole area notified should be published together and at the same time. 
This sub-section makes it clear that, it is not necessary to publish the record fof 
the entire area at the same time. 
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103B. A certificate, signed by the Revenue 

Presumption as to officer. Stating that a record-of rights has been 
finally publish under this Chapter, shall be 
conclusive evidence of such publication ; and every entry in a 
record-of-rights so published shall be presumed to be correct 
until the contray is proved.. 

The latter part of this section reproduces section 109, sub section (2) of the old 
Chapter X. 

Part II. — Settlement of rents, 'preparation of Settlement 
Rent Roll, and decision of disputes in cases where a settlement 
of land^revenue is being or is about to be made. 

Difference between part I and part II Part i of this chapter applies to aii sur- 
veys made and records-of-rights prepared under the Chapter, whether a settlement of 
land-revenue is or is not being made or about to be made, of the area under survey. 
This Part [ii] describes the procedure, methods and principles to be followed in 
settling rents, preparing Setflement Rent Rolls^ and disposing of disputes, where 
a settlement of land-revenue is being made or is about to be made, all of which 
have been differentiated from the methods and procedure to be followed where a 
settlement of land-revenue is not being made or about to be made. 

Procedure for settlement of rents in Government and temporarily-settled 

estates '• — The procedure now to be followed under Part 11 of this Chapter and 
the reasons for modifying the former provisions are given in the following extracts 
from Statement of Objects and Reasons to amend the Tenancy Act (para 12 and 13): 

“ An important change is proposed in procedure, namely, to transfer the control 
and supervision of Revenue Officers, when preparing the record-of-rights and fixing 
the amount of the rents, to the Revenue authorities in the first instance. Ihis is 
subject, however, to the provisos that entries relating to possession, status, title, etc., 
in the record-of-rights may be called in question in the Civil Courts, as they are to 
have only* presumptive correctness, and that entries of rent settled, in the Settlement 
Rent Roll, may be also called in question in the Courts on certain specified grounds 
noted. If the Civil Court finds that any such entry is incorrect, it shall itself specify 
what correction is to be made, and shall not refer the matter back to the Revenue 
Officer. The Bill, therefore, enlarges, rather than curtails, the powers of the Civil 
Courts. Questions of status, title, etc., which under the Act were intended to be 
finally decided by the Revenue Officer, subject to appeal to the Special Judge, 
are now to be explicitly left for final decision to the Civil Courts. As to questions of 
rent settled, there was under the Act an appeal from the Revenue Officer to the 
High Court. The Bill transfers the right of appeal on these questions,^in the first 
instance, from the Revenue Officer to the confirming Revenue authorities, but even as 
regards rents settled does not altogether exclude resort to Civil Courts, for it gives 
them jurisdiction, which they had not under the Act, in a la«^e ctess of cases. 
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‘^On the question of settling rents, the Select Committee reporting on the 
Tenancy Bill, as passed, said— 

‘*The questions 'whether a rent is 6pen to settlement, and, if so, the amount at 
which it should be settled, are of a complex nature depending on two very different 
sets of considerations. They depend, in the first place, on issues relating to such 
matters as the existence of the tenancy, the extent of the land, the status of the 
tenant, the conditions under which he holds, etc., and possibly involving points of 
law which could not satisfactorily be decided without the security afforded by an 
ultimate appeal to the highest judicial authority. They depend, in the second place, 
on considerations of an economical ftature, such as the state of prices prevailing at 
different periods, the effect of improvements, and so forth, which it is universally 
admitted cannot be adequately dealt with, either in the first instance or oij appeal, ex- 
cept after local enquiry and by persons possessed of special technical knowledge. The 
problem before us has been how best to provide for the separation of these two ele- 
ments, so that each may be dealt with, and finally dealt with, by those most competent 
to deal with it.* 

If for the reasons given above it is desirable to withdraw the judicial procedure 
and appeal to the Special judge so far as proceedings before the Revenue Officers for 
the decision of disputes are concerned, it is manifestly more so in the matter of 
settling rents which as the Select Committee renmrked, * it is universally admitted 
cannot be adequately dealt with either in the first instance or on appeal except after 
local enquiry by persons possessed of special technical knowledge. ^ The Revenue 
authorities are the best judges of econqmic facts, as the Select Committee held, and 
all that is now proposed is to restore to them their proper jurisdiction, while reserving 
all questions of right and title for the Courts. Provision is at the same time made 
for giving to the settlements of rents and decisions of disputes hitherto made by 
Revenue Officers under the law as it stands, that finality which, subject to appeal 
to the Special Judge, it was intended by the framers of the Act that they should 
have. 

The Hon*blc Mr. Finucane in introducing into Council the Bill to amend the Bengal 
Tenancy Act made the following observations on the subject : 

The principal changes in procedure proposed in Chapter X of the Tenancy Act 
are these two:— (i) Under the Act revenue officers were intended and empowered 
to decide aU disputes that came before them at any time up to the final publication 
of the records, in the same way, and following with slight modifications the same 
procedure, as the civil courts, whether such disputes related to possession, right, 
title, status or any other question that might arise from an entry made or proposed 
to be made, or an omission from, the record. Their decisions were to have the 
force and effect of decrees of the civil courts, and were to be subject to appeal only 
to a Special Judge appointed by Government for the purpose, and from him to the High 
Court ; but it was not intende4 that the correctness of their orders on any dispute 
so decided should be liable to be questioned in the ordinary Munsifs * Courts. Now, 
it is proposed that revenue o. ’^ers shall not finally decide any questions of the kind, nor 

48 



378 


BENGAL TENANCY ACT. 


l^CHAP. X. 


are their orders to have the force and effect of decrees of the civil courts. When a 
dispute is raised on any of the classes of questions just mentioned, Revenue officers 
will endeavour to ascertain to the best ofnhcir ability the true state of things, and 
after hearing what the parties concerned have to say,* they will pass a summary 
order directing that entry to be made in the record which appears to be the proper 
one. These entries will be presumed to be correct, but any one who is dissatisfied 
with them can contest their correctness in the ordinary Civil Courts having jurisdiction 
to entertain a suit for recovery of rent of the land which forms the subject-matter of 
the dispute. 

I will explain later on why this change is (Proposed. Here I merely note the 

fact. 

“ (2) The second great change proposed in the procedure prescribed in Chapter 
X is in the method and agency for the determination of fair-rents. Under the 
present law, Revenue Officers are bound to settle rents, as in the case of decision of 
disputes, on the same principles, in the same way, and following the same procedure 
as the Civil Courts ; their final orders or decisions fixing fair rents are appealable 
to the Special Judge, but no second appeal, as regards the question whether the 
rent is pitched too high or too low, lies to the High Court against an order of a Revenue 
Officer fixing a fair rent. 

** Under the Bill it is proposed that the orders of Revenue Officers fixing 
fair rents shall not be appealable to the Special Judge, but to the superior Revenue 
authorities and that the finding of the Revenue authorities as to what the amount of 
the fair rent is, shall be final, except in certain specified classes of cases, in which 
it is left open to the parties to contest in the Civil Court the orders of the Revenue 
authorities even as to the amount of a fair rent settled, but only on certain specified 
grounds . 

•‘If I have succeeded in making these two points clear, it will be manifest in the first 
place that the Bill not only docs not curtail the powers of the ordinary Civil Courts, 
but, on the contrary, that it actually enlarges the powers of these Courts, that it 
transfers to them from the Revenue Officers the decision of all disputes involving 
questions of possession, status, right, and title, and allows an appeal to the High 
Court on every point on which an appeal now lies to the Court, and that all it 
does is to alter the procedure tor settlement of rent and to transfer the right of appeal 
on questions of fixing rents from the Special Judge to the Revenue authorities. It 
is true it allows no resort to the ordinary Munsiff's Courls or to the High Court as 
to the amount of a rent settled, except on certain specified grounds, but neither docs 
the present law. 

“ I now proceed to state reasons why the first of the changes mentioned above, 
namely, the transference of the decision of disputes to the Civil Courts, is proposed. 
The framers of the Act of 1885 thought that on a Revenue officer beginning a 
record of rights, he would find himself face to face with numerous cases in which, on 
the one side or the other, the status of the raiyat, the area of the holding, the amount 
of the rent payable, were the subject of dispute. Unless he could deal with these 

;i) Ihis now applies,oiily to “objections'^ under sec lojA ^ 
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disputes, the record would, they thought, be of little value, and it was in their opinion 
obviously absurd to empower one officer to settle the question of status and area, 
and then to send another to settle the que^ftion of rent. It appeared to them equally 
unreasonable to empower a Revenue officer, with all the parties and witnesses 
before him, to decide disputes and then to allow the whole matter to be re-opened 
from the very beginning in a Civil Court. 

The natural result of such a course must, it was supposed, be to leave behind 
the Revenue officer a crop of litigation for the Civil Courts to deal with after the 
Revenue officer had left. Hence the Select Committe on the Tenancy Bill empowered 
the Revenue officers to decide all dilutes that might arise out of their own proceedings 
instead of leaving them over for the decision of the Civil Courts. 

It will be asked, why it is now proposed to depart from the conclusion then 
come to in this respect ? The answer is— Jivsfly, that the officers themselves 
have, in recent years, declared that the burden of deciding questions o£ possession, 
status, right and title following the procedure of the Civil Procedure Code, is too heavy 
for them and have begged to be relieved of it : and secondly ^ that the High Court 
have declared that the class of officers employed on survey and settlement proceedings 
arc unfit for the work of deciding questions of status, right and title. 

In one of their judgments (0 the Hon’ble Judges of the High Court expressed 
the opinion that the Legislature could not have intended to transfer civil suits as to 
rights in land between tenant and tenant to the Revenue Officer, and in another 
they declared that they did not think that the Legislature contemplated the formidable 
result that officers, such as those entrusted with the duty of preparing records of right, 
should be permitted to enquire into disputes as to the titles to land of indefinite extent. 

It will be sliown presently that the intention of the Legislature in reality was 
that Revenue officers should enquire into and decide all disputes coming before them. 
But however tliat may be, the proposals now made in this respect are in accordance 
with the views of the Hon’ble Judges as enunciated in the decisions to which I have 
referred, and as they are also in accordance with the wishes of the Revenue officers 
concerned, it is hoped that they will meet with general approval. 

The sole objection to this part of tlie Government proposals is in this, that, as 
the authors of the Tenancy Act feared, the Revenue officers will leave after them 
disputes which they have raised but not finally settled, and as their disputes will, 
if the parties wish to have them decided at alljlmve to be decided by the Civil Courts, 
the suitors, especially those of the poorer classes, may find the cost of litigation in the 
Civil Courts much higher c'md the rfcsults not more satisfactory than the decisions of 
the Revenue officers have been. This is no doubt a serious risk ; but the difficulties put 
in the way of Revenue officers by the decisions of the superior Civil Courts are so 
great that some change in the law is considered clearly necessary, and no more 
satisfactory solution of the problem has in the opinion of Government been suggested 
than that now proposed in the Bill. 

(1) Pandit Sirdar V. Meajan, I. L R , 21 Calc., 378 

(2) 13 idhu Mukhi Debi v. bhaRwan Chandra Rai, !. L R., 19 Calc ,, 643. 
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''For these reasons then it is proposed that Revenue Officers shall be relieved 
altogether of the duty of deciding disputes. They will in preparing records of right 
confine themselves to ascertaining and recording, to the best of their ability, existing 
facts of possession and status. Presumptive evidential value of correctness will be 
given to the entries made by them in their records, and it will be open to the parties 
concerned to question the correctness of these entries in the Civil Courts. 

I now come to the reasons for the second important change proposed, namely 
that in the procedure, method and agency for settling rents. The method of settling 
rents prescribed in the Tenancy Act is briefly this — the existing rents are presumed 
to be fair, and any one who wants to alter them has to show, by legal evidence, 
the grounds of the proposed alteration. The present Act provides that in all 
proceedings of settlement of rents under Chapter X the Revenue Officer shall, 
subject to rules made by the Local Government, adopt the procedure laid down in 
the Code of Civil Procedure for the trial of suits, and their orders fixing fair rents 
are appealable to the Special Judge. This implies that each individual case must, 
(subject to joinder of tenants holding under the same landlord in the same village), be 
dealt with separately, a separate record being separately recorded in each individual case 
Now, when settlements of revenue are being made on a large scale, as they are in Orissa, 
and Chittagong, and rents have consequently to be settled for all the tenants of 
an entire Division containing hundreds of thousands of holdings, it must be 
manifestly impossible to treat the settlement of rent in the case of each individual 
tenant judicially and as a separate civil suit, if the proceedings are to be completed 
within the reasonable limit of time and at a reasonable expenditure of money. Moreover 
it is not necessary for the ends of justice to treat each individual tenants case 
separately. When, for example, a rise or fall in the prices since the rents were last 
fixed has been established to the satisfaction of the tenant or the Revenue Officer, 
and an alteration in the rents generally is sought on the ground of rise or fall in 
prices since the rents were last fixed it would obviously involve great waste of time and 
money to record the evidence on 'the point of alteration in prices over and over in each 
separate case. The same remaik applies to a prevailing rent. If a prevailing rate 
id once established for a village or local area, it should not be necessary to record 
all the evidence in support of it over and over again in each individual tenant^s case. 
But it is necessary to do this* if the judicial procedure is to be followed in the 
aeltlament of rents. To meet these and other difficulties, it is now proposed to 
dispense with the judicial procedure altogether in the settlement of fair rents by 
Revenue officers, and to substitute more elastic mkhods of settling rents under the 
supervision and control of the Superior Revenue authorities, whose findings will be 
liable to be contested in the Civil Courts on certain specified grounds and on those 
grounds only. 

Nobody who has not travelled through Bengal, Bihar and Orissa,and studied 
on the ground the existing land-tenures, can fully comprehend the immense variety 
and complication of rent systems that prevail in these Provinces. 

In Chittagong, on the one side, small plots of permanehtly-settled and 
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tofnporarily«*settled lands measuring a half an acre or less— plots of what are known as 
\ong^i&cm Qxtd shovt^tQxm taluksf iimams, dar^itmams, and various other tenures 
the kind, not to speak of plots embraced in ordinary occupancy and non-occupancy raiyate' 
holdings— are all interspersed like squares on a chessboard in the same village# The 
same person is often proprietor, and having created a tenure under himsell ill 
favour of another person, then becomes an occupancy tenant under the tenure-holding 
of his own creation in land of which he is also proprietor. 

‘‘ In Backergani there are no less than 13 different grades of intermediate 
tenure -holders between the proprietor and the actual cultivator, and the same 
person often holds shares as proprietor and again as tenure-holder under another 
tenure-holder and as occupancy raiyat under yet another, all in the same plot of land. 

To give a concrete example. In a particular estate in that district one Kamiruddin 
has a small plot of land. He holds a fractional share, represented by that plot 

as an occupancy raiyat under a howladaVi a share, represented by y junder another 
hovjladar as tenant at fixed rates, as occupancy raiyat under the same howladar^ 1 
and under-raiyat. 

“ Again, in Chota Nagpur, in another direction, rent is assessed not by an 
acreage rate, but by guesswork according to the number of ploughs the tenant 
may have or the quantity of seed sown by him. In Bihar, in another direction, 
the system of tenures is comparatively simple and is analogous to that prevailing in 
the neighbouring districts of the North-Western Provinces; but even there proprietary 
interests are extremely complicated, and a proprietor has been known to hold the 
one millionth part of an estate, the Government revenue of the whole estate being 
one anna, 

** How is it possible for the Judicial Officer sitting in a Court with no experience of 
these things to understand these complications of tenures or to fairly assess the 
rents that they ought to pay ? 

But even if an officer sitting in Court could understand the intricacies of 
tenures still the assessment of fair rents on a large scale under the procrustedn rules 
of judicial procedure would be extremely difficult. 

** As Sir John Shore wrote more than 100 years ago : * The infinite varieties 
of soil and further variations of value from local circumstances are absolutely beyond 
the investigation and almost the comprehension not merely of a Collector, but of any 
body who has not made it the business of his life. 

*‘Sir Charles Elliott wrote 80 years later, when he was Settlement Officer in 
the Central Provinces : ‘The art of fixing rent is an almost lost one. Ifyou^ ^ask 
zemindar why such a field pays such a rent, the most intelligent ^ of ' 

can give you no answer but that his fathers fixed it so. ' ; V 

‘•Now, such being the complications of tenures and such being thedifik^^ 
ties in the way of settling rents, on a great scale, it is considered by Governing' 
that the best agency for overcoming these difficulties "is that of Revenue Ot^idbtz, : 
Who can go oh the ground, see the land for themselves, observe 4 nd a^riatjn 
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the facts on the land, and consult the people concerned in their villages. It is thought 
that the hard-and-fast rules of the law of evidence and of the Civil Procedure Code 
ate not suited to proceedings of this kjnd. It follows that it is not desirable to> 
tie Revenue Officers down by the Civil Procedure Code or prescribe any one method 
of settling rents, and to insist that Revenue Officers shall follow that method 
only. 

*'A good Settlement Officer who is tactful and sympathetic will make a 
good settlement without any law. He will consult the people concerned, be glided 
largely by what they think, and generally carry them with him. He will recognise 
the facts that the people who have lived on the land all their lives know very much 
more than he can of its capabilities, that the present rent is the result of the past 
history of the holding and of the haggling of all the ages, and h^ will not, if he is 
wise, ignore that history or attempt to raise or lower all rents to one dead level 
according to his own preconceived notions of the fitness of things. The landlords 
and raiyats are generally reasonable when brought together in thier villages, surrounded 
by their neighbours and restrained by the public opinion of their fellows. Hence, 
it is deemed, to be a matter of cardinal importance, that officers settling rents 
should be free to consult the people in their villages, to note what they say, and 
themselves to observe facts on the spot and make use of the knowledge thus 
acquired in coming to a conclusion as to what a fair rent would be. But this 
the law of evidence and the Civil Procedure Code do not allow them to 
do. 

"Again, an inexperienced Revenue Officer may, under the present law, do 
great mischief either by excessive enhancements or reductions of rent. The superior 
Revenue authorities have no real control over him under the law as it stands, and 
his decisions, however manifestly wrong can only be reversed by a regular appeal to the 
Special Judge, which appeal can only be made within 30 days of the passing of his 
order, and when made may take a very long time to decide. Moreover, as I have 
already indicated, if each and every landlord and tenant in a vast estate or local 
area under settlement Of rents were to contest the Revenue Officer’s orders or 
proposals for settling fair rents, and to fight out every case as a civil suit, as they 
are entitled to do under the present law, it is clear that the proceedings would be 
interminable, and the expense intolerable. Happily the raiyats and landlords have 
not fought out every case. They have generally accepted reasonable proposals ^ 
but, admitting this to be the rule, there have been exceptions where the tenants 
kept aloof and rOnts were settled behind their backs, which were manifestly unfair. 
These rents were not appealed against to the Special Judge within the pOriod of- 
limitation. They became binding on the parties, and the Revenue authorities had 
no legal power to alter them. The law ought not to be based on the assumptioa 
that recourse to it will not be generally needed, and that people will always be 
moderate and reasonable. 

" For all these reasons it is proposed to transfer the control of Reventie Officers, 
ip settling rents to the Revenue authorities, who are not to be tied down by the 
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rules of judicial procedure, and it is also proposed to make the method of settling 
rents more elastic than it now is. ” (Proceedings of the Bengal Council, 3 *^ AprB, 
1897, pp.8147.1s6). 


Settlement of rents, 
and preparation of 
Setdement Rent Roll, 
when to be ."’under- 
taken by Revenue 
Officer. 


104 . In every case in which a settlement, 
of land-revenue is being or is about to be 
made, the Revenue Officer shall, after publica* 
tion of the draft of the record-of-rights under 
section 103 A, subsection (i),— 


(a) settle fair and equitable rents for tenants of every 
class. 


(b) notwithstanding any thing contained in section 192, 
settle a fair and equitable rent for any land in respect of 
which he has recorded, in pursuance of clause (f) of 
section lo2,that the occupant is not entitled to hold it 
without payment of rent, and, 

{c) prepare a Settlement Rent Roll. • 

Fonnsr SdCtion : — “in any case under section loi, sub-section (2), clause (</),' 
the officer shall settle a fair and equitable rent in respect of the land held by the tenant.” 

In settling rents under this section, the officer shall presume, until the contrary 
is proved, that the existing rent is fair and equitable, and shall have regard to the rules 
laid down in this Act for the guidance of the Civil Court in increasing or reducing 
rents, as the case may be. ” It was held under the old section that the only provision 
law under which a Settlement -officer could make a settlement of rent in respect 
of excess land, was s. 104, and that did not apply to lands held by one who was 
not a tenant in respect of other lands to which they had become attached :->Padmanand 
V. Bajo, I. L. R., 20 Cal., 577. 

ClatlSd (b): — Section 192 referred to in clause (b) of the section gives power td a 
Revenue officer when land revenue is being for thf first time assessed on, or a fre^ 
settlement of land revenue is being made of, a temporarily, settled area, on the 
application of either the landlord or the tenant, to set aside leases to hold land rent* 
free or at a particular rent and to assess rent upon the land, but requires him to fix a 
fair and equitable rent in accordance with the provisions of this Act. Under die 
present clause he is bound to settle a fair rent, whether the landlord or tenant 
applies for such settlement or not, in case he has recorded under clause (i) of s. xoa 
that the occupant is not entitled to hold the land without payment rent. 

The Revenue Officer is bound under this section to settle fair and eqidtal^: 
rent for all dassea tenants, therefore of under-raiyats Who are, under s. 3 
tenants. 
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104 A. (i) For the purpose of settling rents 
and prepanng a Settlement Rent Roll, the 
Revenue Officer may proceed in any one 
or more of the following ways, or partly in 
one of these ways and partly in another, that 

{a) if in any case the landlord and tenant agree between 
themselves as to the amount of the rent fairly and 
equitably payable, the Revenue Officer shall satisfy 
himself that the rent so agreed upon is fair and equitable 
and if he is so satisfied, but not otherwise, it may be 
settled and recorded as the fair and equitable rent ; 

(1) the Revenue Officer may himself propose what he 
deems to be the fair and equitable rent and if the 
amount so proposed is accepted, either orally or in 
writing by the tenant, and if the landlord, after notice 
to attend, raises no objection, the rent so proposed may 
be settled and recorded as the fair and equitable 
rent ; 

{c) if the circumstances are, in the opinion of the Revenue- 
Officer, such as to make it practicable to prepare a 
Table of Rates showing for any local area, estate, tenure 
or village or part thereof, the rate or rates of rent fairly 
and equitably payable by tenure-holders and raiyats 
and under-raiyats of each class, he may frame a Table 
of Rates and settle and record rents or any of them 
on ‘ the basis of such rates in the manner hereinafter* 
described : 

(d) the Revenue Officer may settle all or any of the rents 
by maintaining the existing rentals recorded in the record- 
^ of-rights as published under section 103A, sub-section 
(i), or by enhancing or reducing such rentals : Provided 
that in making any such settlement regard shall be had 
to the principles laid down in sections 6 to 9 (both inclu- 
sive), 27 to 36 (both inclusive), 38, 39, 43, 50 to 52 
(both inclusive), 180 and 191. 

(2) The Settlement Rent Roll shall show the name of 
each landlord and of each tenant whose rent has been settled, 
and the amount of each such tenant’s rent payable for the area 
shown against his name. 


Procedure for settle- 
rtient of rents and 
preparation of Settle- 
ment Rent Roll under 
this part. 

is to say, — 
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The provisions of this and of the following sections ^ of Part If of this chapter 
were introduced by the amending Act of 1898. The methods prescribed irt ctatises 
(a), (A) and (rf) are in^accord with the principles laid down in the old Chapter X| 
but that prescribed in clause (c) is new : 

The reasons for introducing this section are thus given ; 

** The endless variety of local conditions in a vast Province like Bengali 
containing, as it does, in one place or another, every form of land-tenure known in 
India, from theT)rimitive system of Chota Nagpur and Angul, analogous to that 
of the Central Provinces, on one side, to the Bihar system, analogous to that 
of the North Western Provinces, "in another, to the highly complex and intricate 
system prevailing in Chittagong and Backergunge in ‘a third direction, and to the 
raiyatwari system prevailing in Government estates, analogous to the Madras and 
Bombay systems, in other directions, is so great, that no one system of settling 
rents will work well in all parts of the province alike. 

Hence, it is thought desirable to make the method of settling rents more 
elastic than it is at present, and this has been provided for in the new section 104A 
inserted in the Bill, That section enables the Revenue Officer to settle rents by 
corripromisS, with the assent of the parties, when satisfied that the rents agreed 
upon are fair and equitable, or to propose rents which, if accepted, may be settled 
as fair, or to frame a Table of Rates where the conditions are such as to render this 
practicable, and to apply the rates to areas resulting from survey, or to maintain the 
existing rents, or to enhance or reduce them on the grounds specified in the Tenancy 
Act. 

The system of framing Tables of Rates was abandoned When the Tenancy Act 
was being passed, •because it was thought to be generally impracticable : but it 
was admitted at the time that there were some areas in which it was practicable to 
frame Tables of Rates. It is believed that this is the case in parts of Orissa, to which 
province the Tenancy Act was not extended when passed. The provisions oi the 
Bill for framing Tables of Rates follow to a large extent the proposals of the Rent 
Commission and those of the Bill of 1884, ** — (Statement of Objects and Reasons 
appended to the Bill to amend the Tenancy Act, paras, 9, 10 and ii). 

OlaUSd (a): — See section 35 ante. 

OlaUSd (d)«'^When the parties have not agreed between themselves as to the 
amount of fair rents, Or the Revenue-Officer does not accept the amount agreed 
upon as fair under clause (a), or the parties do not accept the rents proposed 
by the Revenue- Officer under clause {b), or when the circumstances are such 
that a Table of Rates cannot, in the opinion of the Revenue<tofficer, be prepaid 
under clause (c), then the Revenue-officer has to settle fair rents under clause 
(d)f that is to say, he is to presume that the |xi$ting rent is fair, and Is to enhai^ 
or reduce it, as the case may be, having regard to the principles laid 
this Act for the guidance of the Civil Courts in enhancing or fedudn|r rent. ^ 

49 
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o^rTares^* Table lO^sB. (i) If a Table of Rates is prepared, 
° ^ it shall specify — 

(а) the class or several classes of land for which, having 
regard to the nature of the soil, situation, means of 
irrigation, and other like considerations, it is in the 
opinion of the Revenue Officer necessary or practi- 
cable to fix a rate or different rates of rent ; and 

(^) the rate or rates of rent fairly and equitably payable 
by tenants holding land of each such class whose rent 
is liable to alteration. 

(2) When the Revenue Officer has prepared the Table 
Local publication Rates he shall publish it in the local area, 

of Table. estate, tenure or village to which it relates, 

in the vernacular language prevailing in the 
district, and in the prescribed manner. 

(3) Any person objecting to any entry in the Table- of 
Revenue Officer to Rates may present a petition to the Revenue 

deal with objections. Officer within a period of one month after 
such publication, and the Revenue Officer shall 
consider any such objection and may alter or amend the Table. 

(4) If no objection is made within the said period of one 

Tableto be submit where objections are made, after 

ted to superior^^'e- ^^^ve been disposed of,the Revenue officer 

nue authority. shall submit his proceedings to the Revenue 

authority empowered by rule made by the Lo- 
cal Government to confirm the Tables and Rent Rolls prepared 
under this Part (hereinafter called the confirming authority ^’) 
statement of the grounds of his proposals, and shall 
forward any petitions of pbjection which he may have received. 

(5) The confirming authority may confirm a Table submitted 
Prweedings of con- Under sub-section (4) or may disallow the 

manner which appears to it proper, and may allow in whole or 
m part any objection forwarded therewith or subsequently made, 
or may return the case for further enquiry. 

(б) When a Table of Rates has been confirmed by the 
ect of Table. confirming authority, the order confirming it 

shall be conclusive evidence that the proceedings for the pre- 
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paration of the Table have been duly conducted in accordance 
with this Act ; and it may be presumed that the rates shown in 
the Table for tenants of each class, for each class of land, are 
the fair and equitable rates for land of that class within the area 
to which the Table applies. 

104 G. When a Table of Rates has been confirmed 
Application of Table under section 104B, sub-section (5), the 
° Revenue Officer may settle all or any of the 

rents and prepare the Setflement Rent Roll on the basis of the 
rates shown in the Table, by calculating the rental of each 
tenure or each holding of a raiyat or under-raiyat on the area of 
such tenure or holding at the said rates: 

Provided that the Revenue Officer shall not be bound to 
apply the said rates in any particular case in which he may 
consider it unfair or inequitable to do so. 


IO4D. In 

Rules and principles 
to be fallowed in 
framing Table of 
Rates and settling 
rents in accordance 
therewith. 


framing a Table of Rates under section 104B, 
and in settling rents under section 104C, the 
Revenue Officer shall be guided by such rules 
as the Local Government may make in this 
behalf, and shall so far as may he, and subject 
to the proviso to the said section 104C, have 
regard to the general principles of this Act 


regulating the enhancement or reduction of rents. 


IO4E. (i) When a Settlement Rent Roll for a local area, 
estate, tenure, or village or part thereof has 
tiwairrtmend^^^ been prepared, the Revenue Officer shall 
of Settlement Rent cause a draft of it to be published in the 

prescribed manner and for the prescribed 
period, and shall receive and consider any objections made to 
any entry therein, or omission therefrom, during the period of 
publication, and shall dispose of such objections according to 
such rules as the Local Government may prescribe. 

(2) The Revenue Officer may, of his own motion or on the 
application of any party aggrieved, at any time before Settlement 
Rent Roll is submitted to the confirming authority under section 
104F, revise any rent entered therein : ^ 

Provided that no such entry shall be revised until reason- 
able notice has been given to the parties concerned to appear 
and be heard in the matter. 
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104 F. (i) When all objections have been disposed 

p.. . f under section 104E, the Revenue Officer 

SetUemeruRentRoii, shall subuiit {he Settlement Rent Roll to* 


and incorporation of 
the same in the re- 
cord -of-rights. 

received. 


the confirming authority, with a full statement 
of the grounds of his proposals and a sum- 
mary of the objections (if any) which he has 


(2) The confirming authority may sanction the Settlement 
Rent Roll, with or without amendment, or may return it for 
revision : 


Provided that no entry shall be amended, or omission 
supplied, until reasonable notice has been given to the parties 
concerned to appear and be heard in the matter. 

(3) After sanction by the confirming authority the Revenue 
Officer shall finally frame the Settlement Rent Roll, and shall 
incorporate it with the record-of-rights published in draft under 
section 103 A. 

presented within two months from 
^ the date of the order appealed against, shall 

appeal to. and every order passed by a Revenue 

Revenue authorities. Officer prior to the final publication ot the 
record-of-rights on any objection made under section 104B, 
sub-section (3) or section 104E; and such appeal shall lie to 
such superior Revenue authority as the Local Government 
may by rule prescribe. 

(2) The Board of Revenue may, in any case under this 
Part, on application or of its own motion direct the revision 
of any record-of-rights or any portion of a record-of-rights, 
at any time within two years from the date of the certificate of 
final publication, but not so as to affect any order passed by 
a Civil Court under section 104I-I : 

Provided that no such direction shall be made until 
reasonable notice has been given to the parties concerned to 
appear and be heard in the matter. 

1 Q 4 H. (i) Any person aggrieved by an entry of a rent 

. . ... settled in a Settlement Rent Roll prepared 

Limitation of juris- i ^ i ^ ^ ^ i 

diction of Civil Court Unclcr SGCtlOflS I tO 1 3.11(1 in.COrpOr3t0Cl 

in matters relating to in a record-of-rights finally published under 

section 103A, or by an omission to settle a 
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rent for entry in such Settlement Rent Roll, may institute a suit 
in the Civil Court which would, have jurisdiction to entertain a 
suit for the possession of the land to which the entry relates or 
in respect of which the omission was made. 

(2) Such suit must be instituted within six months from 
the date of the certificate of final publication of the record-of- 
rights, or if, an appeal has been presented to a Revenue 
authority under section 164G, then, within six months from 
the date of the disposal of such appeal. 

(3) Such suit may be instituted on any of the following 
grounds, and on no others, namely : 

(a) that the land is not liable to the payment of 
rent ; 

(b) that the land, although entered in the record-of- 
rights as being held rent-free, is liable to the pay- 
ment of rent ; 

(c) that the relation of landlord and tenant does not 

exist ; 

(d) that land has been wrongly recorded as part of a 
particular estate or tenancy, or wrongly omitted 
from the lands of an estate or tenancy ; 

(c) that the tenant belongs to a class different from 
that to which he is shown in the record-of-rights as 
belonging ; 

(/) that the Revenue Officer has not postponed the 
operation of the settled rent under the provisions of 
section 110, clause (a) or has wrongly fixed the 

date from which it is to take effect under that clause ; 

(^) that the special conditions and incidents of the 
tenancy have not been recorded or have been 
wrongly recorded. 

The Secretary of State for India in Council shall not be 
made a defendant in any such suit unless the Government is 
landlord or tenant of the land to which the aforesaid entry 
relates or in respect of which the aforesaid omission was made. 

( 4 ) If it appears to the Court that the entry of rent settled 
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is incorrect, it shall, in case {a) or case (^) mentioned in sub- 
section (3), declare that no jent is payable, and shall in any 
other case settle a fair rent ; and in any case referred to in clausa 
(/') or clause (g) of the said sub-section (3), the Court may 
declare the date from which the rent settled is to take effect 
or pass such order relating to the entry as it may think fit. 

(5) When the Court has declared under sub-section (4) 
that no rent is payable, the entry to the contrary effect in the 
record-of-rights shall be deemed to be cancelled. 

(6) In settling a fair rent under sub-section (4), the Court 
shall be guided by the rents of the other tenures or holdings of 
the same class comprised in the same Settlement Rent Roll, as 
settled under sections 104A to 104F. 

(7) Any rent settled by the Court under sub-section (4) 
shall be deemed to have been duly settled in place of the rent 
entered in the Settlement Rent Roll. 

(8) Save as provided in this section, no suit shall be brought 
in any Civil Court in respect of the settlement of any rent or 
the omission to settle any rent under section 104 A to I04F. 

(9) When a Civil Court has passed final orders or a decree 
under this section it shall notify the same to the Collector of 
the district. 

Snb-section (6): — See notes under s. io6 post. 

Sub-SQOtiOll (8)* Any one dissatisfied with an entry in, or an omission from, 
a record of rights prepared under this Part of the Chapter, which concerns a right 
of which he is in possession, may sue for a declaration of his* right under the provisions 
of the Specific Relief Act (i of 1877), Sec- in A. 

104 *J- Subject to. the provisions of 104H, all rents 
Presumpilorsasto s^uled under sections 104A to 104F and 
rents settled under enterea in a record-ot-ri^hts finally published 
^ctbns 104A to under section 103A, or settled under section 

104G, shall be deemed to have been correctly 
settled and to be fair and ecjuitable rents within the meaningf 
of this Act. ^ 

Government miss: — For the procedure under Part u of this chapter, see 
rules 22 to 34 of Chap. VI of the Government rules, Appendix. 

Appeals under Part II'.— An appeal lies to the superior Revenue-authorities from 
every order passed by the Revenue-officer under section 104B (3) on objections to anentry 
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in a Table of Rates, and from orders passed by a Revenue-officer on an objection to 
an entry in, or omission from, the Settlement Rent Roll. When the record is finally 
published, all entries in it are presumed to be correct till the contrary is shown. 
The parties can thus obtain a summary decision from the Revenue-authorities on 
any objections they may have to any entry or omission from the record-of-rights. 

Suits in Civil Courts under Part ZI* — if they wish to carry further any matter 
regarding which they are aggrieved, they must sue in the Civil Court. If they feel 
aggrieved regarding a rent settled, the suit must be instituted within six months of 
the date of certificate of the final publication of the record-of-rights, or, if an appeal 
has been presented to % Revenue-authority regarding the amount of rent shown 
in the Settlement Rent Roll as settled, or regarding an omission to settle rent 
for entry in the Settlement Rent Roll, they must sue within six months of the date 
of disposal of such appeal. A suit can only be instituted on some of the grounds 
specified in section 104H (3). 

PrOC0Gdi]lg»j final- — An entry of rent settled, or an omission to settle rent for 
entry in a Settlement Rent Roll, becomes final if not appealed against within the 
prescribed period of six months, while other entries are only presumed to be correct, 
and the presumption may be rebutted by suit at any time after the final publication 
of the record-of-rights. (See section I II A, post). 

Part III. — Settlement of Rents and decision of disputes 
in cases 'where a settlement of land-revenue is not being or is 
not about to be made. 


105 - (0 When, [in any case in which a settlement of 

land-revenue is not being made or is not about 
to be made], either the landlord or the tenant 
applies [within two months from the date 
of the certificate of the final publication of the 
• record-of-rights undersection 103 A, sub-section 
(2) J, for a settlement of rent, the Revenue 
Officer shall settle a fair and e'quitable rent in respect of the 
land held by the tenant. 


Settlement of rents 
by Revenue officer 
in case where a 
settlement of land- 
revenue is not being 
or is not about to 
be made. 


Explanation , — A superior landlord may apply for a settlement of rent notwith- 
standing hat his estate or tenure or part thereof has been temporarily leasA. 

(2) When, in any case in which a settlement of land- 
revenue is not being made or is not about to be made, the 
Revenue Officer has recorded, in pursuance of clause (i) of^ 
section 102, that the occupant of any land claimed to be held 
rent-free is not entitled to hold it without payment of rent, 
and either the landlord or the occupant applies, within two 
months from the date of the certificate of the final publication 
of the record-of-rights under section 103 A, sub-section (2), 
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for a settlement of rent, the Revenue Officer shall settle a fair 
and equitable rent for the land. 

(3) Every application under sub-section (i) or sub-section 

VII of 1870. ^2) shall, notwithstanding anything contained in 

the Court-fees Act, 1870, bear such stamp as the Government 
of India may from time to time prescribe by notification in the 
Gazette of India.] 

(4) In settling rents under this section, the Revenue 
officer shall presume, until the contrary is proved, * that the 
existing rent Is fair and equitable, and shall have regard to the 
rules laid down in this Act for the guidance of the Civil Court 
in increasing or reducing rents, as the case may be. 

[(5) The Revenue Officer may in any case under 
this section propose to the parties such rents as he considers 
fair and equitable ; and the rents so proposed, if accepted orally 
or in writing by the parties, may be recorded as the fair rents, 
and shall be deemed to have been duly settled under this 
Act. 

(6) Where the parties agree among themselves, by com- 
promise or otherwise, as to the amount of the fair rent, the 
Revenue Officer shall satisfy himself that the amount agreed 
upon Is fair and equitable, and, if so satisfied, but not otherwise, 
he shall record the amount so agreed upon as the fair and 
equitable rent. If not so satisfied, he shall himself settle a 
fair and equitable rent as provided in sub-seetions (4) and (5).) 

Oldssction: — “(l) When in £iny proceeding under this chapter it does not 
appear that the tenant is holding land in excess of, or less than, that for which he is 
paying rent, and neither the landlord northe tenant applies for a settlement of rent, 
the officer shall record the rent payable by the tenant, and the land in respect of 
which the rent is payable. 

(2) \^en it appears that a tenant is holding land in excess of, or less than, that 
for which he is paying rent, or either the landlord or the tenant applies for a settlement 
of rent, or in any case under section loi, sub-section (2), clause {d), the officer shall 
settle a fair and equitable rent in respect of the land held by the tenant.” [s, 104. (i) 
and (2)] 

In the case of Gauri Patro v. Reily, (I. L. R., 20 Cal., 579\ and of Secretary of 
State V . Kajimudin, I. L. R., 23 Calc., 257, it was held that a settlement officer has no 
power to settle rents under sec. 104 (2), when it does not appear on the 

face of his proceedings tfiat the lands held by the tenants are in excess of that for 
which they were paying rent, and when in such circumstances he had settled rents, 
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his proceedings^ were held to be of an executive and not of a judicial character. 
But in a later stage ot the same case (l.fL. R., 26 Cal., 617) it was said that, given 
the circumstance of an increase or a decrease in the area of the land for which a tenant 
is paying rent, it is competent to the Revenue Officer under sec. 104 (2) to settle 
a fair and equitable rent in respect of the whole of the land of the tenant, including 
the excess area, and the Revenue Officer can in such a case enhance the rent 
under the provisions of the Act, on the ground of the rise in prices of the food 

crops, and so forth. 

The present section modifies •these views as explained in the Objects and 
Reasons for the Bill (para 25 ) : — 

•The Revenue Officer will not be bound, as at present, of his own motion, to 
settle a fair rent, when it appears that the tenant is holding land in excess of 
or less than that for which he is paying rent. It has been ruled by the High Court 
that it must so appear on legal evidence, and therefore the provision of the present 
law requiring the Revenue Officer to settle rent in private estates of his own 
motion, when it appears to him that the tenant is holding more or less land than 
he is paying rent for, is inoperative, unless application is made and evidence 
produced.’^ 

Sub-ssetion (2): — while the entry made by a Revenue Officer in the record 
of rights with regard to land claimed to be rent-free under sec. 102 (f) is only a 
summary one, the entry of the rent settled made under this section is final, 
subject to the provisions of secs. 108 and 109A, and sec. 107. See note to sec.. 102. 
In IJpadhya Thakur v, Persidh Singh, (I. L. R., 23 Cal., 723) it has been ruled 
that proceedings under sec. 104 (2) of the old Chap. X for the settlement of rents 
are not suits. The same view will obtain under the altered provisions. They are 
instituted by an application, and the provisions of the Court Fees Act, 1870, 
applicable to ^uits, do not apply to them. Not being suits, the provisions of sec. 373, 
Civ. Pro. Code are not applicable to them. — Janardan Misra i\ Barclay, 5 C. W. N., 
cxl, 

Silb-sections (5) and (6)- — These sub-sections correspond to sub-sections (6) and 
(a) ‘of section 104A. As. to settling fair rents by compromise, the High Court 
remarked in one case as follows ^ 

** k is the duty of a Revenue-officer to inquire from each of these tenants iit 
turn, first , whether he had agreed to the petition (z'.e?., the compromise; purporting 
to come from him. If he denied this, as the plaintiff offered no other evidence, 
there would bean end of his case as against that tenant ; but, if the tenant admitted 
having made the particular petltioin, the Settlement-officer should then ascertain 
what be understood that he consented to. Some of the petitions at least are vague 
in regard to the foundation upon which, by comparison with the new measurement 
by the Collector, the excess area is to be determined. This should form the subject 
of a careful inquiry, and each of the tenai\ts should be asked what he understood and 
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admitted to be the representation of the area of his previous holding.’ Upon these 
data the Settlement-officer will be in a position to determine on the said measurement 
whether such tenant is liable to additional ri^nt on excess lands within the terms of 
the petition.'' 

The above remarks were made before the amendment of the Tenancy Act by 
Bengal Act III of 1898. In the amended Act the law has been strengthened, and 
it has been made quite clear, that, in the case of compromises purporting to be 
agreements to alter the existing rent on any of the other grounds mentioned in 
the Act, as well as on the ground of excess area, the Revenue-officer must satisfy 
himself as to the fairness and equity of the rent ^settled by him. In all cases in 
which compromises are put forward, the Revenue-officer shall after such inquiry 
as may be necessary to test the fairness of the rents agreed upon, record an order 
stating definitely whether he is or is not satisfied that the rents proposed are fair 
and equitable, and giving bis reasons. If he is so satisfied, he should settle the rents 
agreed upon by the parties ; if he is not, he should settle a fair rent under sub- 
sections (4) and (5).— Mohrdana Sheorttun v. Shib Govinda, unreported appeal 
2209 dated the loth Sept., 1895. 

UuloS : — For rules for the settlement of fair rents on the application of the 
parties under this section, see Appendix, rules 36 to 41 of the revised Chap. VI 
of the Government rules under .the Tenancy Act. Rule 39 allows any number of 
tenants occupying land under the same landlord in the same village to make a 
pint application for the settlement of rents, or to be joined as defendants in the 
same proceeding on a similar application by the landlord. This is founded on rule 
25 of the old rules under, the former chapter, which was alluded to in Upadhya 
Thakur v, Persidh Singh (I, L. R., 23 Cal., 729) as not being ultra vires. 

106. If, in any case under this Part, a dispute arises 
_ . . at any time within two months from date of 

by Revenue Officer!^ certificate of the final publicatiofi of the 

record-of-rights under section 103 A, sub-section 
( 2 ), regarding ’any entry which the Revenue Officer has made 
in, or any omission made from, the record, 

whether such dispute be between landlord and tenant, or 
between landlords of the same or of neighbouring estates, or 
between tenant and tenant, or as to whether the relationship 
of landlord and tenant exists, or as to whether land held rent- 
free is properly so held, or as to any other matter, 

a suit may be instituted before the Revenue Officer, by 
presenting a plaint on stamped paper, for the decision of the 
dispute, and the Revenue Officer shall then hear and decide the 
dispute : 
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Provided that the Revenue Officer may, subject to such 
rules as the Local Government may prescribe in this behalf, 
transfer any particular case or class of cases to a competent 
Civil Court for trial. 

Old SGCtion ! — This section was substituted by Bengal Act, i of 1903 for the., 
section 106 which was enacted by Bengal Act III of 1898, s. 7. Section 106 of the 
old Chap X ran as follows : — 

“If at any time before the final publication of the record under the last foregoing 
section a dispute arises as to the pcrrectness of any entry (not being an entry of a 
rent settled under this chapter), or as to the propriety of any omission which the 
Revenue-officer proposes to make or has made therein or there from, the Revenue- 
officer shall hear and decide the dispute." ^ 

Distinction betweep “objections” and “disputes.”— The distinction between 

''objections’* under sec. 105 and "disputes” under sec. 106 of the former Act 
was pointed out in the cases of Gopi Nath Masant v. Adoito Naik, I. L. R., 21 Cal., 
776; Aannd Lai Paria v. Shib Chandra Mukhurji, I. L. E., 22 Cal., 477; and 
Secretary of State -z;. Kajimudin, I. L. R., 23 Cal., 257; and it was ruled that an 
"objection” could be made during the pendency of the publication of the draft 
record of rights, but a "dispute” could be raised only after the preparation of 
the draft record and before its final publication. A contrary view was held in Durga 
Charan I.oskar Hari Charan Das, I. L. R., 21 C^il. 521, which necessitated a 
reference to the Full Bench in Dengu Kazi v. Nobin Klssori Ohaudhurani, (I. L. R., 
24 Cal., 462 ; I C. W. N., 29*^), and it was decided that a "dispute” can arise at any 
time, t,e,i both before and after the publication of the draft record, and even before an 
entr}' in the record is made, and that the decision of a dispute so arising is a decision 
under sec. 106 of the former Chapter X of the Act, and therefore, subject to appeal, 
and second appeal. "Objections” are now clearly distinguished from "disputes.” 
"Objoctioi^'’ may by made under section 103A after publication of the draft record 
and he/ore the final publication of the record. They are heard and considerd and 
summarily disposed of. "Di.sputes” can only be raised final publication of the 
record, and are heard and decided as civil suits. The former are of two kinds, viz,, 

( i) objections to entries in, or omissions from, tl\p record of rights, which maybe 
preferred and are to be disposed of before the final publication of the record (sec. 
103 A) : and (2) objections to the settlement rent-roll (104E). Such objections can 
only be preferred during the period of publication. 

Object of the amendment it has been held that when a dispute arose as to 
whether certain lands formed part of an estate or loc^l area notified for survey 
and record-of-rights, the Revenue-officer had no jurisdiction to hear and decide the 
dispute, but should omit the land in dispute from the record altogether — Norendro 
Nath Roy Chowdhry v. Srinath Sandel [1891], I. L. R., 19 Cal., 641 ; Bidhumuki 
Debi V, Bhugwan Chunder Rai [1891], I.L. R., 19 Cal., 643 ; afso that, when two 
tenants disputed as to which of them should be recorded as tenant of particular 
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lands, the Revenuc-ofRccr had no jurisdiction to decide the dispute. — Pundit Sardai* 
V, Meajan Mirdha, I. L. R., 21 Cal., 378. It has also been held that when a 
dispute arose as to whether land claimed rent-free was properly held rent-free 
or not, it was doubted whether the Revemie-officer had any jurisdiction to decide 
the dispute. — Secretary of State for India r. Nitye Sing* [1893], I. L. R., 21 Cah, 38 ; 
Karim Khan v. Brojo Nath Das [1894], I. L. R., 22Cal., 244. So also when there 
^\s a dispute as to a right of way between two neighbouring tenants. — Haro Mohan 
V. Ramnath, I. L. R., 27 Cal., 364 ; 4 C. W. N., 127. The present section is in- 
tended to make it quite clear that the Revenue officer has jurisdiction in these 
matters. In Gokhul Shaha v. Jadunandan, I. L.R., 17 Cal., 721, the defendant having 
admitted their tenancy, it was held that the Revenue officer had jurisdiction to 
decide whether the land held by them was rent paying or rent free. This w^as follow^cd 
in Jaipul v. Palakdhari, 2 C. W. N., 491. 

PrOCOedingS tmdor this soction. — Proceedings for decision of disputes under 
this section are suits. This confirms the decision in Petu Ghorai v. Ram Khelwan, 
I. L. R. 18 Cal., 667 and over-rules Upadhya Thakur v. Persidh Singh, I. L. R. 23 

Cal., 729. 

Res judicata in Settlement cases.— it has been ruled Ihal, when a Revenue- 

officer di.sposes of an objection summarily under section T03A of the amended Chapter 
(section 105 of the old Chapter) without adopting the procedure laid down in the Code 
of Civil Procedure for the trial of suits, his order has not the effect of res judicattiy 
and is not open to appeal to the Special Judge or to second appeal to the High 
Court. — Kurban Ali v. Jafur Ali, 1 . L. R., 28 Cal., 471. A decision by a Revenue- 
officer (under the old section 107) as to which of two persons claiming to be the tenant 
ought to be recorded as such, did not operate as res judicata in a subsequent civil suit 
between the same parties concerning the title to the land. — Pundit Sardar v, Miajan 
I. r^. R , 21 Cal., 393. But ail order disposing of a ^'dispute’' heard and decided under 
section 106 under the procedure laid down in the Code of Civil Procedure for the trial 
of suits has the eflfccl of a decree in a suit between the parties, is res judicatUy and 
subject to appeal to the Spcci J Judge and to second appeal is final. — (Gokluil Sahu v. 
JaduNandan Rai, I. L. R., 17 Cal., 721 ; Jaipal Dhobi v, Palakdhari Das, 2 C. W. N., 
491). And this rule applies where the status of a tenant or his fair and equitable 
rent nas been determined. — Durga Charan Laha 7'. Hatcm Mandal, 5 C. W. N., 
civ; ^Ram Autar Sigh 7; . Sanonfan, I. L. R., 27 Cal., 167, An order made by a 
Revenue Officer, determining the rent payable for a holding has the force of a decree, 
and when not set aside by appeal or otherwi.se, cannot be questioned in a Civil Court. 
—Ram Autar Singh r. Sanoman Singh, I. L. R., 27 Cal., 167. But an order of a 
settlement officer disposing of an objection under sec. T05 of the former Chapter X 
has not the effect of resjiidicata. estopping the trial of the same matters ii> the 
Civil Court.— Secretary of State v. Kajimudin, I. L R., 23 Cal., 257. Where the 
plaintiff had initiated proceedings under sdc. 106 against the landlord and certain 
persons who claimed to be tenants of the land to have their (/.e., the plaintiffs’ names) 
recorded as tenants in the settlement proceedings, it was held by the Settlement 
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Officer that they were the tenants. The persons claiming to be rival tenants, appealed 
to the Special Judge, but the landlord did not appeal. The Special Judge reversed 
the Settlement Officcr*s decision ; the plaintiffs then sued in the Civil Court for a 
declaratory decree of tfieir rights as tenant:}. It was ruled that the Special Judge's 
decision did not operate as as it merely decided the question as between 

tenant and tenant.— (Jaggannath Ramanul Das 7». Chandra Kumar Basu, 5 C. W. N., 
421). — Tt has been held that an order of a Special Judge as to the length of the standard 
of measurement to be used in measuring lands is not a decision under section 106, 
and that no second appeal lies from it to the High Court. — Narohari Hari Churun 
I. L. R., 26 Cal., 556. 

j 

107 . In all proceedings for the settlement of rents 
under this Part, and in all proceedings under 
section io6, the Revenue Officer shall, 
subject to rules made by the Local Govern- 
ment under this Act, adopt the procedure 
for the trial of suits ; and his decision in every 
such proceeding shall have the force fand 
effect of a decree of a Civil Court in a suit between the 
parties, and, subject to the provisions of sections lo8 and.io9A, 
shall be final. 

(2) A note of all rents settled and of all decisions of 
disputes by the Revenue Officer under section 105 or 
section 106 shall be made by him in the record -of-rights finally 
published under section 103 A, sub-section (2), and such note 
shall be considered as part of the record.] 

ConiXniSSiOIl • — “Under section 392 of Act XlVJof 1882, the Civil Procedure Code, 
and section 107 of the Bengal Tcnany Act, VIII of 1885, the Lieutenant Governor 
is p!ca.sed to make the following rule as to the persons to whom commissions shall 
be issued by Revenue Officers empowered under Chapter X of the Bengal Tenancy 
Act: — 

“Whenever under the provisions of section 107 of the Bengal Tenancy Act, 
Vin of 1885, and Chapter XXV of the Civil Procedure Code, Act XIV of 1882, 
Revenue C ffleer directs that a local enquiry be held in the course of proceedings 
for the settlement of rents, the commission shall be issued to such person not 
below the rank of a Sub- Deputy Collector or Revenue Officer invested with 
powers under Chapter X of Bengal Tenancy Act as the officer directing the 
enquiry shall appoint for this purpose.'' — (Government notification No. 5073 L. R., 
dated Nov. 28th 1895, published in the Calcutta Gazette of December 4th, 1895, Part 
I. p. 1146), 

PorCQ of A decreO* — ** s. 107 does indeed provide that a decision in a proceeding 
under s. io6 “ shall have the force of a decree, " but it does not necessarUy follow 


Procedure to be 
adopted by Revenue 
Officer. . 


XIV of 1882. 
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that it shall in all cases operate as res~judicata, for an ordinary decree of a Civil 
Court has not that effect except on certain conditions, which are set forth in s. 13 
C. P. C. ” {Per Prinsep, Hill and Stevens, JJ.) Dharani Kant w. Gohar AH, 7 
C. W. N. 33 at p.54. A decision in a proceeding under the second clause of sec. 104 
of the former chapter of the Bengal Tenancy Act, in consequence of an application 
made by a landlord for the settlement of rent was held to have the effect of a 
decree and the matters decided by such a decision could only be re-opened on an appea^ 
to the Special Judge.— Durga Churn Law v. Basir Mundal 6 C. W. N., 238. 
Where in a settlement proceeding the rent of a tenant was settled in the tenant’s 
absence who did not appear, and the landlord, whose estate was under the Court 
of Wards obtained a certificate for the realisation of the arrears, held that in a suit 
brought by the tenant for the cancellation of the certificate and determination of 
the plaintiff’s juma the decision of the settlement officer although admissible in 
evidence as to the tenant's rent, did not make the question of .the rent 
res judicata:— ksutosh v. Adbool, I. L. R., 28 Cal. 676. See notes under s. 106 
ante. 

Appoal: — “ Under s. 107 the decisions of the Settlement-officer in all proceedings 
under the chapter are to have force of a deeree, and under s. 108, cl. 2, an appeal 
lie‘-to the Special Judge from all decisions of the Settlement officer. But it is only in 
cases under s. 106 decided by the Special Judge that a second appeal lies to this 
Court," (High Court) "and such cases can only relate to disputes regarding the 
correctness of entries other than entries of rent settled.” {Per Trevelyan and Rampini 
JJ.) Gopi Nath v. Adoita Naik, I. L R., 21 Cal., 776 at p, 781. 

EnhanceniQllt of rent • — Where an objection to certain entries with regard to 
enhancement of rent under s. 105 (2) was disallowed, it was held under the old chapter 
that the proceedings of the Settlement-officer were of an executive, rather than of 
a judicial character and did not operate either as res judicata or as a final decree under 
s. 107 estopping the plaintiffs from having the same matters tried by the regular 
Civil Court The Secretary of State v. Kajimuddy, 23 W. R., 257. When a number 
of tenants occupied land under the same landlord and were joined as defendants in 
the same proceeding for the settlements of rent under s. 104, d. 2 of the former 
Conrt-fceon memo, of ‘^^apter and an appeal was preferrd to the special Judge 

' ""‘iers. 108, cl. 2 from the Revenue-officer's decision, AeW 

that as many court-fees of Rs. 10 each as there were tenant defendants were payable 
Upandhaya Thakuri-. Persidhi Singh (F. B.), I. L. R., 23 Cal., 723. The decisan in the 
case of Shewbarat ». Nirpat, 16 Cal., 596, was dissented from and the decision 
in the case of Petu Ghorai t,. Ram Khelwan. 18 Cal., 667, was overruled by the 
Full Bench case of Upadhay Thakur, 23 Cal,. 723. 

SoVOmniOIlt Eulss ;~*The rules relating to procedure, made by the I ocal 
Government under this section, are Rules 35 to 42, in Chapter VI in Appendix 
V to this work. * 
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108 . Any Revenue-officer especially empowered by the. 

Revision by Revenue ^ocal Government in this behalf may, on 
officer. "application or of his own motion, within twelve 

months from the making of any order or 
decision under section 105, section 106 or section 107, revise the 
same, whether it was made by himself or by any other Revenue 
officer, but not so as to affect any order passed or decree made 
under section 109 A : 

Provided that no such order or decision shall be so revised 
if an appeal from it is pending under section 109A or until 
reasonable notice has been given to the parties concerned to 
appear and to be heard in the matter. 

109 . Subject to the provisions of section 109A, a Civil 

„ ..... , Court shall not entertain any application or 

Civil Courts. suit concerning any matter which is or has 

already been the subject of an application 
made or suit instituted under section 105, section 107, or section 
108. 


IOqA^- (0 The Local Government shall appoint one 

Appeals from decision or more persons robe a Special Judge or 

of Revenue-officers. Special Judges for the purpose of hearing 

appeals from the decisions of Revenue- 

officers under sections 105 to 108 (both inclusive). 

♦ 

(2) An appeal shall lie to the Special Judge from the 
decisions of a Revenue-officer under sections 105 to 108 (both 
inclusive) ;and the provisions of the Code of Civil Procedure 
relating to appeals shall, as nearly as may be, apply to all such 
appeals. 

(3) Subject to the provisions of Chapter XLII of the 
Code of Civil Procedure, an appeal shall lie to the High Court 
from the decision of a Special Judge in any case under this 
section (not being a decision settling a rent^ as if he were a 
Court subordinate to the High Court within the meaning of 
the first section of that Chapter : 

Provided that if in a second appeal the High Court, alter?^ 
the decision of the Special Judge in respect of any of the 
particulars with reference to which the rent of any tenure 
or holding has been settled, the Court may settle a hew rent 
for the tenure or holding, but in so doing shall be giiid^ by 
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the rents of the other tenures or holding of the same class 
comprised in the same record as ascertained under section 102 
or settled under section 105 or section 108. 

• This section reproduces section io8 of the old Chapter X, with some modifica- 
tions, 

Sttb-SOCtoin (3): Socond appeals- — Under the former Chapter X no second appeal 
lay against nor could the High Court interfere under sec. 622 of the Civil Procedure 
Code with, the order of a Special Judge in regard to the settlement of rents. — Shewbarat 
Koer v. Nirpat Rai, I. L. R., 16 Cal., 596; Kirat Narainzf. Palakdhari Pandey, 
I. L. R., 17 Cal., 326 ; Achha Mian v. Durga Charan Laha, I. L. R., 25 Cal., 146; 
2 C. W. N., 137. No second appeal relating to such a matter will lie under the present 
section. It was also held under the former Chap. X, that no second appeal lay from 
an order of a Special Judge dismissing an appeal on the ground that there was no 
appeal to him in a case of a boundary dispute which had been tried and decided 
by a settlement officer acting as a Survey officer under Part V of the Bengal Survey 
Act, V, B. C., of 1875.— -Irshad Ali Chaudhri v. Kanta Prasad Hazari, I. L. R., 21 
Cal., 935. But a second appeal lies from the decision of a Special Judge on ques- 
tions with regard to the prevailing standard of measurement, area of lands in the 
possession of tenants and the liabilty of tenants to pay rent on account of any excess 
land.-— Mathura Mohan Lahiri v. Uma Sundari Debi, I. L. R., 25 Cal., 34. 
The rule laid down in this case cannot apply when there has been no measure- 
ment, when the Settlement officer has done nothing but settled the length of the 
measure to be used in measuring the lands of the village, and when the order 
of the Special Judge is only to the effect that no appeal lay to him from this order 
of the Settlement Officer. — Narahari Jana Hari Charan Paramanik, I. L. R., 26 
Cal., 556. In DenguKazi v. Nobin Kissori Chaudhrani (I. I.. R., 24 Cal., 462 ; i C. W. 
N., 294) it has been laid down that, whenever under the former chap. X ** a dispute 
arises whether before or after the publication of the draft record, as to the correctness 
of an entry which the Revenue officer proposes to make or has made in the record 
that he is preparing, his decision of such a dispute is a decision in a proceeding under 
sec. 106, and a second appeal from the decision of the Special Judge in appeal from 
such a decision lies to the High Court under sec. 108 (3). 

Court-feO ; — Proceedings in a case of settlement of rents did not constitute a 
suit, and that the Court-fee duty was only 8 ans. under art. i, clause (b), para. 2, 
Sched. II of the Court-Fees Act (VII of 1870).— Upadhya Thakur v. Persidh Singh, 
I. L.R., 23 Cal., 723, overruling the decision of Petu Gherai 7; Ram Khelwan Lai, 
I. L. R., 18 Cal., 667. 

High Court's powers of revision:— In Upadhya Thakur Persidh Sigh, 
I. L. R., 23 Cal., /23, it was held that the Court of a Special judge is a Court subordinate 
to the High Court and that, therefore, the High Court has power to interfere under 
sec. t5 of the Court’s Charter with his orders in cases in which no second appeal lies* 
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Par^ IV. — Supplemental Provisions. 


from 

rent 


which 

takes 


110 . When a rent is settled by a Revenue Officer under 
this Chapter,* it shall take effect from the 
beginning of the agricultural year next after 
the date of the decision fixing the rent or (if 
a settlement of land-revenue is being or is 
about to be made) the date of final publication of the Settle- 
ment Rent Roll : 

Provided as follows f — 


Date 

settled 

effect. 


(a) if the land is comprised in an area, estate or tenure 
in respect of which a settlement of land-revenue is 
being or is about to be made, the rent settled shall, 
subject to the provisions of sections 191 and 192, 
take effect from the expiration of the period of the 
current settlement, or from such other date after 
the expiration of that period as may be fixed by the 
Revenue Officer : 

(i>) if the land is not comprised in an area, estate or 
tenure as aforesaid, and if the existing rent has 
been fixed by a contract binding between the parties 
for an unexpired term of years, the rent settled 
shall take effect from the expiration of that term, 
or from such other date after the expiration of 
that term as may be fixed by the Revenue Officer. 

This section reproduces the old section no with additions and mqdifipations. 

The additions were explained in para. 26 of the Statement of the Objects and 
Reasons thus : — 

The justice and expediency of those provisoes [ z. e,, provisoes (a) and (i) ] 
will be manifest. When a general settlement ot rents is being made in a private 
estate, if the existing rent of particular tenants was settled by contract legally 
binding on the parties, the term of which has to run for a few years, there is 
no reason why a fair rent should not be settled for such tenants, while the Revenue- 
officer is on the spot, on the application of the parties, to take effect from the 
expiration of the term, or from a later date fixed by the Revenue-officer. 

The same remark applies to settlement pf rents for purposes of settlement 
of revenue. The existing rents having been ordinarily fixed for the period of 
settlement of revenue, there is no reason why they should be altered during the 
currency of that period. 

51 
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111 . When an order has been made under section loi, 

directing the preparation of a record-of-rights, 

in cfvU Court during then, Subject t,o the provisions of section 104H, 

preparation of record- a ClvIl Court shall not, 

of -rights. 

(«) where a settlement of land-revenue is being or is 
about to be made — until after the final publi- 
cation of the record-of-rights, and 

(b) where a settlement of land-revenue is not being made 
or is not about to be matfe — until three months after 
the final publication of the record-of-rights. 


entertain any suit or application for the alteration of the rent or 
the determination of the status of any tenant in the area to 
which the record-of-rights applies. 

What is barred by section iii is the entertainment by a Civil Court of any 
suit or application for the determination of tlie status of a tenant (or alteration of the 
rent), in the area to which the record of rights applies, until three months after the 
final publication of the record of rights. — Troilokya Nath Bose v, M. N. Meherd, I. L 
R., 28 CaL, 34, The jurisdiction of the Civil Court is not ousted in cases of other 
classes than those referred to in this section ; so that when a tenant has agreed to pay 
additional rent at a stipulated rate for e^ccess land found on measurement to be in his 
possession, a suit for arrears at this rate is not barred under the provisions of this 
section ; for such a suit is not a suit for alteration of the rent but one for arrears of 
rent, and it does not become a suit for alteration of rent merely because subsequently 
to the accrual of the arrears there have been settlement proceedings, and land 
measured in connection therewith. — (Ramzan Ali v. Amzad Ali,I. L. R.,20 Cal., 903). 


UtA. No suit shall be brought in any Civil Court in 
respect of any order directing the preparation 
of a record-of-rights under this chapter, or in 
respect of the framing, publication, signing or 
attestatjion of such a record or of any part 
of it, or, save as provided in section 104H, for 
the alteration of any entry in such a record of a rent settled 
under sections 104A to 104F : — 


Limitation of juris- 
diction of Civil Courts 
in matters, other than 
rent relating to record 
of rights. 


Provided that any person who is dissatisfied with any 
entry In, or omission from, a record-of-rights framed in pursuance 
of p order made under section loi, sub-section (2), clause (d) 
which concerns a right of which he is in possession, may ins- 
titute a suit for declaration of this right under Chapter VI 
of the Specific Relief Act, 1877. 
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112. (i) The Local Government, with the previous sanction 

of the Governor-General in Council, may, on 

soecTai*^ seuiem^nUn * Satisfied that the exercise of the powers 

cases hereinafter mentioned is necessary in the in- 

• terests of public order or of the local welfare, 
invest a Revenue-officer acting under this Chapter with the 
following powers or either of them, namely : — 

{a) power to settle all rents ; 

{b) power, when settling rents, to reduce rents if, in the 

* opinion of the officer, the maintenance of existing 
rents would on any ground, whether specified in 
this Act or not, be unfair or inequitable. 

(2) The powers given under this section may be made 
exerciseable within a specified area either generally or with 
reference to specified cases or classes of cases. 

(3) When the Local Government takes any action under 
this section, the settlement-record prepared by the Revenue- 
officer shall not take effect until it has been finally confirmed 
by the Governor-General in Council. 

This section reproduces, without alteration, section 112 of the old Chanter X, 
which was intended to take the place of the Agrarian Disputes Act (Bengal Act. VI. 
of 1876 ). Sir Steuart Bayley, when moving for the consideration of the Reports 
of the Select Committee on the Bengal Tcnancey Bill, observed 

**It is an extreme power, intended to take the place of Sir R. Templets Agrariaa 
Outrage Act, and I trust it will be resorted to as little as that Act was ; but it 
seems desirable that, in the exceptional cases in which it may be necessary to have 
recourse to this procedure, the Government should have the power of going to the 
root of the disputes, and should be able to put the whole relations of landlord 
and tenant on a stable footing for a reasonable period."' 

113 . (i) When the rent of a tenure or holding is settled 

under this Chapter, 4 t shall not, except on 

rrnisals^UcciSrto g^uiid of a landlord’s improvement or 
remain unaltered. of a subsequent alteration in the area of the 

tenure or holding, be enhanced, in the case 
of a tenure or an occupancy-holding or the holding of an under- 
raiyat having occupancy-rights, for fifteen years, and, in the 
case of a non-occupancy holding or the holding of an under- 
raiyat not having occupancy-rights, for five years j and no such 
rent shall be reduced within the periods aforesaid save on the 
ground of alteration in the area of the holding or on the ground 
specified in section 38, clause (a). 
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( 2 ) The said periods of fifteen years and five years shall 
be counted from the date on which the rent settled takes effect 
under this Chapter. 

ObjSCt of tho SOCtioH : — “Section 113 of the Act provides that a rent settled shall 
not be enhanced in the case of an occupancy-raiyat for 15 years, and of a non-occu- 
pancy-raiyat for five years, but there is nothing to prevent its being reduced within 
these periods respectively. The intention was to fix rents for the periods named, and 
it is obvious that the considerations in favour of preventing enhancements during 
these periods apply with equal force to reduction^ of rents settled. The section has 
been amended so as to make it clear that reductions of the rents settlgd will not be 
permitted during these periods except on the ground of diminution of area or that 
specified in section 38 («) of the Act.*’ (Paji*a 23, Objects and Reasons for Bill to 
amend the Tenancy Act). 

114. [( 1 ) When the preparation of a record-of-rights 

has been directed or undertaken under this 
dfng^\Tde?ChrpT^^^^^ Chapter], in any case except where a settle- 

ment of land-revenue is being or is about to 
be made, the expenses incurred by the Government in carrying 
out the provisions of this Chapter in any local area, [estate, 
tenure or part thereof (including expenses that may be incurred 
from time to time in the maintenance of boundary marks and 
other survey marks erected for the purpose of carrying out the 
provisions of this Chapter)], or such part of those expenses 
as the Local Government may direct, shall be defrayed by the 
landlords, tenants and occupants of land in that local area, 
estate, tenure or part in such proportions . as the Local 
Government, having regard to all the circumstances, may 
determine. 

( 2 ) The portion of the aforesaid expenses which any person 
is liable to pay shall be recoverable by the Goverrtment as if it 
were an arrear of land revenue due in respect of the said local 
area, estate, tenure or part. 

Expla7iation . — The word “tenure” in this section includes 
all revenue-free and rent-free tenures and holdings within a local 
area, estate or tenure. 

The modifications made by Bengal Act III of I898 in the old section 1 14 were 

Modifications made in the ^hus explained in the Statement of Objects and Reasons of 
Pid section ,14. the amending Bill 

“A somewhat important change in this section is proposed. As the section now 
stands, the proportion of the costs of a survey and record-of-rights, to be defrayed 
by each individual landlord or tenant, must be recovered from him as an arrear of 
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land-revenue under the Public Demands Recovery Act. It 1$ practically impossible 
to carry out the provisions of the section as it stands. In Bihar, where there are 
small estates and a great number of co^sharer proprietors, the amount recoverable 
from each individual co-sharer is sometimes less than one anna. To issue a separate 
certificate against each one of the individual co-sharer landlords under such circums- 
tances would only subject them to unnecessary expense, while endangering the 
realisation of the costs of the proceedings. It is therefore proposed to hold the whole 
estate or tenure, in case of proprietors and tenure-holders, liable for the proprietors* 
and tenure-holders* shares of the costs, respectively. Since doubts have been expressed 
as to whether the Revenue-officer <ias authority to record the names of holders of 
revenue-free or rent-free lands, unless the relationship of landlord and tenant is 
proved or admitted to exist,and therefore whether the holders of such lands are, under 
section 1 14, liable for any part of the costs of a survey and record-of-rights of the 
local area or estate in which they may be included, it is expressly provided that 
such lands arc tenures for the purposes of this section, and therefore liable for their 
share of the costs, as they are also declared to be so liable under the alfernative 
procedure for recovery of costs contained in Part III of Bengal Act III of 
1895.” 


Procedure for recovery of expenses For the rules for the apportionment 
and recovery of costs under this section, see rules 4 to 17 chap. 17, Part III, of the 
Board’s Survey and Settlement Manual, 1901, pp. 122 — 124. A further procedure for 
the recovery of the expenses of a survey and of the preparation of a record of rights 
is provided in Act III, B. C., of 1895, (The Land Records Maintenance Act) Part III, 
ss. 28 — 32 and 36 (i) (c). 


115. When 

Presumption as to 
fixity of rent not to 
apply where record- 
of-rights has been 
prepared. 


the particulars mentioned in section lo^, 

clause {b), have been recorded under this 
Chapter in respect of any tenancy, the pre- 
sumption under section 50 shall not thereafter 
apply to that tenancy. 


The provision in this section against the presumption as to fixed rent has no 
application in a suit brought by a ten:int for the purpose of contesting the correctness 
of the decision of a Revenue officer in regard to the entry as to the status of a raiyat 
in a record of rights. In such a suit the tenant is entitled to the benefit of the presump- 
tion. — ("Secretary of state v, Kalimudin, I. L. R. 26 Cal, 617). 

The following sections (8, 9 and ii) of Bengal Act III of 1898 do not 

Bengal Act HI of 1898, part of Chapter X of the present Act, but relate 

sections 8 9, and u. to it 


8. All records published under section 105 of the Bengal Tenancy Act, 1885, 

Validation of publication before the commencement of this Act, whether in draft or 

of past records. final form, shall be deemed to have been duly published. 

9. (0 Every settlement of rent or decision of a dispute by a Revenue-officer 



BENGAL TENANCY ACT. 


CHAP. X. 


Effect of aetticments of Section 104 Of section 106 of the Bengal Tenancy Act, 

rent and decisions by Reve- i88Si before the commencemcilt of this Act; in respect of 

nue-officers made before the r f* a 

commencement of this Act. which no appeal has, before the commencement of this Act, 

been preferred to the Special Judge appointed under section 108 of that Act, shall 
have the force and effect of a decree of a Civil Court in a suit between fhe parties, 
and shall be final : 

Provided that an appeal shall lie to the District Judge from any such settlement 
or decision which was made or given within thirty days before the commencement 
of this Act, if the appeal be presented within thirty days from the date of such settle- 
ment or decision, • 

, (2) The provisions of the Code of Civil Procedure relating to 

XIV of 1882. \ / r ^ <5 

appeals shall, as nearly as may be, apply to all such appeals. 
II, Bengal Act V of l 4 (an Act fo remove doubts which have arisen in con-- 
Repeal of Bengal Act V section with the resettlement of land-revenue in temporarily- 
settled areas, and to amend the Bengal Tenancy Act, 1885) 


XIV of 1882. 


Repeal of Bengal Act V 
of 1894. 

is hereby repealed. 

Court-fees in surveys and 
settlements. 


The following rules have been laid down for the levy of 
court-fees in surveys and settlements : — Survey and Settlement 


Manual, 1900 p. 7. 

Cotirt-feee, 

1, When a survey and record-of-rights are undertaken with a view to the 

Court-fees remitted in settlement of land-revcnue, applications or petitions to a 
nettiemcnts of land-revenue. Revenue-officer making a settlement of land-revenue, relating 

to matters connected with the assessment of land or the ascertainment of rights 
thereto, or interests therein, if presented before the final confirmation of the settlement 
under section 104F (3), are not chargeable with any fee [section 19 (ix) of the Court- 
fe^ Act of 1870], 

2, In the case of proceedings under Chapter X of the Bengal Tenancy Act, 

Definition of Revenue- amended by Act III (B. C.) of 1898, when a settlement 

officer and Revenue Court. land-rcvcnue is not being, or about to be, made, a 

Revenue-officer is a Revenue-officer within the meaning of Schedule II, clause 
I (i), of the Court-fees Act ; and applications or petitions filed before him, unless 
they are exempted under the several notifications contained in Rule 3 below, must 
be stamped with a court-fee of eighty annas : 

(i) Provided that» as when trying a suit instituted for the decision of a dispute 

under section 106, a Revenue-officer acts as a Civil Court, plaints in such 
cases shall be stamped according to the nature of the subject-matter in 
dispute, in accordance with Article I of Schedule I or Articles 5 and 17 
of Schedule II of the Court-fees Act, and all applications and petitions 
made in the trial of such suits shall be stamped as required in the case 
of applications or petitions to a Civil Court under Schedule II of the Act. 

(ii) Provided that applications for settlement of rents under section 105, Bengal 

. Tenancy Act, must be stamped in accordance with Rule 3 { 0 ) below. 

3, In exercise of powers conferred by section 35 of the Court-fees Act (VII of 



sic. 11$. J BENGAL TENAWCV ACT. 407 

• 

1870), and section 105, sub-section (3), of the Bengal Tenancy Act, 188$, as amended 
by the Bengal Tenancy (Amendment) Act, 1898, the Government of India, by 
Notifications Nos. 321, S. R., and 322 S. R., dated the 19th January 1899, have made 
the following rules 

{i) Fees chargeable on applications or petitions of objection referring to any 
entry made, or proposed to be made, in a draft record-of-rights prepared 
under Chapter X of the Bengal Tenancy Act, 1885 (VIII of 1885), as 
amended by the Bengal Tenancy Act (Amendment) Act, 1898 (Bengal 
Act III of 1898) arc remitted : 

Provided that such applications or petitions are presented before the publication 
of such draft record under section 103A, sub-section (I), of the said Act. 

(it) When a record-of-rights is being prepared under Chapter X of the said 
Act, and an application is made under section 105 thereof for a settlement 
of rent, such application shall bear a stamp of eight annas for each tenant 
making, or joining, or joined in, the application. 

4. Appeals presented under section I04G (I) to a superior Revenue-authority, 
and applications for revision presented under section 108, 
will bear a court-fee of eight annas under Schedule II, (^) 
of the Court-fees Act, if the superior Revenue- authority is of 
lower standing than a Commissioner of a Division. If the authority is Commissioner 
of a Division or the Director of the Department of Land Records, or if an application 
for revision is made to the Board under section 104G (2), the fee will be one rupee, 
under Schedule II, i (c), of the Court-fees Act. 


Court-fees in appeals 
under sections 104G (i) 

and (2) and 108, Bengal 
Tenancy Aet. 
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CHAPTER XI. 

Record of Proprietor’s Private .Lands. 

c 

'' In dealing with the difficult question of khamav or zeraat land, we have provided 
two alternative methods of procedure : {a) that of survey and registration of such land 
by a Revenue-officer, by order of the Local Government ; {b) that of enquiry on the 
application of*the individual landlord or tenant concerned. The former procedure 
would appljr to large areas where the question is important, the latter to disputes about 
particular plots of land. At the request of the Government of Bengal the two methods 
of procedure have been left equally applicable to any part of*thc country. We have 
made no distinction in the description of this land between Bengal and Behar, but we 
have directed regard to be had in every case to local custom, and, while making it. 
incumbent on revenne officer to record certain lands as proprietor’s private land, have 
endeavoured to assit him by certain guiding rules in cases not dearly coming under 
these heads.” {Select Coinmittee on B, T. No. III.) 

‘*The only amendment calling for notice in this chapter is the insertion of a 
provision in s. ii6, that nothing in the Chap. (VI) relating to non -occupancy- 
raiyats shall apply to a proprietor’s private lands. This merely expresses what 
was always intended, though by an oversight it was not previously provided for.” 
{Select Committee on B. T. Bill No. III.) 

116. Nothing in Chapter V shall confer a right of 
„ . . , occupancy in, and nothing in Chapter VI 

^PP^y ^ proprietor’s private lands 
known in Bengal as khamar, nij or nij-jote, 
and in Behar as zeraat, nij, seer or kamat, where any such land 
is held under a lease for a term of years or under a lease from 
year to year, 

Tho old laWt — The old lr».w was to the same effect : Section 6 of Act VIII of 
1869 (B. C.) and of Act X of 1859, having defined an occupancy-raiyat or the condi- 
tions of an occupancy right, says; ” But this rule does not apply to khamar y nij’^ 
jote or seer land belonging to the proprietor of the estate or tenure and let by him 
on lease for a term, or year by year.” 

Where held under a lease for years or from year to year,— The whole force 

of theisection lies upon the word where. Not that Chaps. V and VI do not apply to 
khamar lands at all, but they do not apply where it is held under;a lease for term of 
years or under a lease from year to year. Accordingly it has been held that the 
fact of the land being nij-\ote does not per se prevent a cultivator from acquiring 
rights of occupancy in it. This section excludes only khamar, nij-jote, and seer lands 
from the operation of such rights, only when such lands have been let by the proprie- 
tor on a lease for a term of years or year by year. — (Gourhari Singh v. Behari Raoot, 
12 W. R., 278.)— It is only when khamar lands are let by the zemindar for a term of 
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years, or from year to yeaV,that the tenant does not acquire a right of occupancy, though 
he be in continuous possession for 12 year. — (Bhagwan Bhagat r. Jagmohan Roy, 20 
W. R., 308 ; Shaik Ashruff r. Ram Kishore Ghosc, 23 W. R,, 288.) The right to 
hold nij-jote \^x\ds passes with the salo to the auction -purchaser, and the zemindar 
cannot claim any right of occupancy in those lands : his holding after the sale is 
in the capacity of an ordinary raiyat and must be dealt with accordingly — ^Joy 
Dutt Jha i\ Bajee Ram Singh, 7 W. R., 40. A zemindar occupying his own lands 
as nij-jote cannot, when the zemindari passes into other hands, lay claim to them 
on the ground that he is a raiyat with the rights of occupancy. — (Reed v. Sree Kishen 
Singh, 15 \V. R., 430.) A zamindar claiming certain land as zirat land failing to 
prove this pica, is yet entitled to A decree for possession, when the defendants are 
unable to prove that diey have rights of occupancy, or even that they are te- 
nants of the plaintiff. — (Batai Ahir v- Bhagabati Kuar, 11 ('. L. R., 476). A land- 
lord seeking to obtain an enhanced rate of rent on account of nij-jote held 
by a tenant without a right of occupancy has no right to obtain a judicial 
assessment. He can serv^c his tenant with notice to quit unless he agrees to pay 
the rent required, and if the tenant continues in occupation, he must be taken by 
implication to pay tlu* cniianced rent. — ( Janu Alunder Brijoo Singh, 22 W. R., 
548.) This section applies even in a case in which a person is brought on the maliW s 
(proprietor’s) zirat land 71 raiyat by a lease for a term of years ; therefore such 
a person cannot acquire any right of occupancy or non-occupancy on the said land; 
and he, being, a trespasser only, is liable, on the expiry of the lease of the lessee to 
ejectment. — Sheonandaii Roy^ v. Ajodh Roy I. L. K., 26 Cal., 546 ; 3 C. W. N,, 
336. 

Proprietor and not a tenure-holder The section ngain contemplates a 
proprietor’s (cl. 2 of s. 3) private land; a putnidar ora tenure-holder will have 
therefore no private land whatever. 


1 1 7. The Local Government may, from time to time, 
make an order directing a Revenue-officer to 
make a survey and record of all the lands 
in a specified local area which are a pro- 
prietor’s private lands within the meaning of 
section. 

Survey and Settlement by Government:—'!' he Select Committee in their report 


Power for Govern- 
ment to order surveys 
and record of pro- 
prietor’s private lands 

the last foregoing 


on the Bengal Tenancy Act Bill observed as follows : — • 

“In dealing with the difficult question of khamar or zirai land, we have pro- 
vided two alternative methods of procedure : ~ (a) that of survey and registration 
of such land by a Revenue officer, by order of the Local Government ; (h) that of 
enquiry on the application of the individual landlord or tenant concerned. The 
former procedure would apply to large areas where the question is important, the 
latter to disputes about particular plots of land,” For rules, see Local Government 
Rules, Chapter IV, Appendix, 
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118 - In the case of any land alleged to be a proprietor’s 

Po ver for Revenue private land, on the application of the pro- 
office to ^recordpri- prietor or of any tenant of the land, and on his 
vale land on appli- depositing the* required amount for expenses, 
tenant?^ proprietor or ^ Revenuc-officer may, subject to, and in accord- 
ance with, rules made in this behalf by the 
Local Government, ascertain and record whether the land is 
or is not a proprietor’s private land. 

For rules under this section, see Chapter IV of the Local Government rules, 
Appendix, 

119 - When a Revenue-officer proceeds under either of 

„ , , the two last foregoino: sections, the provisions 

Procedure for re- r i a d iC _ o 

cording private land. [sections I03A, I03B. I06, I07, I08, I09, 

and lopAj shall apply. 

120 (i) The Revenue-officer shall record as a proprietor’s 

Rules for determina- private land ^ 

tion of proprietor’s (a) land which IS provcd to have been culti- 
pnvateland. vated as kh a'/ita'r, si r, nij\ nij-jote or 

ka'mat by the proprietor himself with his own 
stock or by his own servants or by hired 
labour for twelve continuous years imme- 
diately before the passing of this Act and 

{h) cultivated land which is recognized by 

village usage as proprietor’s kha'ma'r, zir a't 

• si")^, 711 7 iij-jotc or kamci't. 

(2) In determining whether any other land ought to be 

recorded as a proprietor’s private land, the officer shall have 

regard to local custom and to .the question whether the land 
was, before the second day of March 1S83, specifically let as 
proprietor’s private land, and to any other evidence that may 
be produced ; but shall presume that land is not a proprietor’s 
private land until the contrary is shown. 

(3) If any question arises in a Civil Court as to whether 
land is or is not a proprietor’s private land, the Court shall 
have regard to the rules laid down in this section lor the guidance 
of Revenue-officers. 

Subsection (2). Any other evidence that may be produced:—" Under sub- 
section 2 of this section the law allows three matters to be taken into consideration in deter- 
mining whether the land should be recorded as the proprietor’s private land. The first 
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is local custom ; the second is whether the land was, before the second day of March, 
1883, specifically let ^as the proprietor’s ^private land ; and the third is 'any other 
evidence that may be produced. ’...It seems to us that in enacting the sub-section 
the legislature had before it the attempts which might be expected on the part of 
landlords to frustrate the intention of the legfislature, as asserted in the draft Bill laid 
before the Council for consideration, to extend the occupancy rights of tenants before 
the measures then declared to be in contemplation became law; and, therefore, the par- 
ticular date and day of March, 1883, the date on which the draft Bill was published in 
the Gazette, and leave was obtaintd to introduce the Bill into the Council, was 
declared to be the latest date on which there should be free action on part of the zemin* 
days to assert their private rights so as to prevent the accrual of special tenant rights. 
It was accordingly declared that it was a material point, in the consideration of such 
a matter as is now raised in appeal befere us, whether the particular lands were 
before the 2nd day of March, 1883, specifically let, as the proprietor’s private lands. 
From this we may take it that it was intended that regard should be had to any 
declarations made before that date by the landlord, and coniinunicated to the tenants, 
in respect, to the reservation of the proprietor’s right over the land. In this view 
we think that the following words in that sub-section 'any other evidence that 
may be produced ’ must mean any other evidence tending in the same direction, 
that may be produced to show the assertion of any title on the part of the proprietor, 
and comnjunicatedto the tenant before that date.” — (Nilmani Chakra varttit^.Baikantho 
Nath Bera, I. L. R., 17 Cal., 466). 
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'fhis chapter came into operation on the ist February 1886 — Sec Act XX of 
1885. The Rent Commission proposed to abolish the law of distraint. They remarked ; — 
“ This IS an offset of English law originally introduced into this country by Regulation 
XVII of 1793, which empowered certain specified landlords to distrain and sell the 
crops and products of the earth of every description, the grain, cattle, and all other 
personal property (whether found in the house or on the premises of the defaulter 
or of any other person) belonging to their tciiants. This continued to be the law 
until 1859, when the power of distraint was limited to the produce of the land on 
account of which the rent is due. 'Fhcre can be little doubt that this change con- 
siderably impaired the coercive efficacy of this procedure as a means of recovering 
rent ; and we are afraid that the provisions of the present law are not always strictly 
attended to. There is evidence of positive abuse of these provisions in Behar ; and 
the experience of some of us is, that they have not always been used in a regular 
manner in other parts of the country. The present chapter is a compromise of that 
proposal made by the Bengal Government in consideration of the opposition made 
by the landlords. This chapter should be read with s. 186. 

Distraint. 

121 . Whfc're an arrear of rent is due to the landlord of 
a raiyat or under-raiyat, and has not been 
Ca^es in which an ejug for more than a year, ,nid no security has 

tramuiiay be°made!' been accepted therefor by the landlord, the 

landlord may, in addition to any other remedy 
to which he is entitled by law, present an application to the 
Civil Court, requesting the Court to recover the arrear by 
distraining, while in the possession of the cultivator, — 

(«) any crops or other products of the earth standing 
or ungathered on the holding ; 

{b) any crops or other products of the earth which have 
been grown bn the holding and have been reaped 
or gathered and are deposited on the holding or 
on a threshing-floor or place for treading our grain, 
or the like, whether in the fields or within a home- 
stead : 

Provided that an application shall not be made under this 
section — 


(i) by a proprietor or manager as defined under the 

B.n. Act VII of .8,6. Registration Act. 1876, or a mortgagee 

ot such a proprietor or manager, unless his 
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name and the extent of his interest in the land in 
repect of which the arrear is due have been regis- 
tered under the provisions of that Act ; or 

(2) for the recovery of any sum in excess of the rent 
payable for the holding in the proceeding agricul- 
tural year, unless that sum is payable under a 
written contract or in consequence of a proceeding 
under this Act or an enactment hereby repealed ; 
or 

(3) in respect of the produce of any part of the hold- 

ing which the tenant has sub-let with the written 
consent of the landlord. 

Old Act; — See ss 68, 69 and 71 of Act VIII B.C. of 1869, ss 112, 113 and 115 of 
Act X of 1859. 

The landlord may present an application &c-— is a co-sharer entitled to 

distraint ? see s. 188, af?te. Is the gomashta entitled to make an application under 
this section ? section 187 of this Act, and also s. 70 of the old Act. “ Gomashtas 
employed in the collection of rent arc not permitted to distrain unless expressly 
^authorized by power-of-attorney on that behalf.' To distrain for rent is not within 
the general scope of a gomashta’s authority, and the landlord would not there- 
fore be liable for the acts of a gomoshta, who had not been expressly authorized 
by him to distrain.’^ (Bell in his Landlord and Tenants* Act,) Where, however, a 
landlord did actually order the gomashta to make the distress, he would be liable 
for the illegal distress, although it was not made under a written authority. So if 
the gomashta* paid to the landlord the proceeds of the distress, and the landlord 
received such proceeds, knowing that they had been obtained by distress, he would, 
by thus accepting and ratifying the act of the gomashta, render himself as responsible 
for the act of the gomashta as if he had expressly authorized the illegal act. — (Ram 
Joy Miindlc v, Kally Mohon Roy Chowdry, Marsh,, 282 ; Samasundari Debia v. 
Mallyat Mundle, 11 W. R., loi.) Under the present law, however, there being 
no private distraint, it is presumed a gomashta may as well make an application and 
verify it (Compare s. 187, post,) A landlord cannot distrain crops for arrears due, 
not from the tenant, but from another person not in possession and who did not 
cultivate the crops. — (Mohince Dassee v. Ram Kumar kurmokar, Sp. W. R., Act 
X 77‘) With regard to what crops are subject to distress it is said as follows : “We 
have considered the sections of Act X of 1659 by virtue of which the right of distress 
is now exercised in these provinces, and having regard to the whole of those sections 
we are of opinion that the term 'produce of land^ is to be construed as equivalent 
to that which can be gathered and stored, crops of the nature of cereal, or grass 
or fruit crops, and it does not apply to the trees from which the crops, if fruit 
crops, are gathered. The law of distress in Act X of 1859 is substantially a re- 
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enactment of the law of distress provided by Regulations XVII of 1793, XXXV 
and XLV of 1795, and that again has evidently been adopted from the English 
Statute Law. Now by Statute Geo. 2/0.19,5. 8, landlords are empowered to 
distrain corn, grass or other product growing upon any part the land demised, and 
it has been held that the term product in the section above quoted applies to 
such products only as are similar to those specified, to all of which the process of 
becoming ripe, and of being cut, gathered, made, and laid up when ripe, is incidental. 
Hence trees, shrubs, and plants growing in a nursery ground cannot be distrained 
for rent. — Selwyn's N. P„ p 669. The provisions of Act X appear to us also to 
refer only to such produce of the land as becomes ripe and is cut, gathered and 
stored.** — (Sheo Pershad Tewary v. Musst. Mohema Beebec, i All., 76.) 

Propriotor* — ‘‘Proprietor,** as defined in Act VII of 1876 (D.C.) means *^every 
person being in possession of an estate or revenue-free property, or of any interest 
in an estate or revenue-free property as owner thereof ; and includes every farmer 
and lessee who holds an estate or revenue-free property directly from or under the 
Collector.** 

Written Contract^ -See ss. 9 and 43 and 48, ante. 

Sublease* — Under the old law it was held that when the tenant had sublet the 
land, the crops of the sub-tenant were subject to distraint for rent due from the tenant. — 
(Geetun Sing v. Baldco Kahar, 4 All., Rep., 76.) 

122 - (0 Every application under the 

Form of application, foj-ggoing section shall specify — 

(a) the holding in respect of which the arrear is claimed, 
and the boundaries thereof, or such other particulars 
as may suffice for its identification ; 

{b) the name of the tenant ; 

(r) the period in respect of which the arrear is claimed ; 

{d) the amount of the arrear, with the interest, if any, 
claimed, thereon ; and when an amount in excess 
of the rent payable by the tenant in the last prece- 
ding agricultural year is claimed, the contract, or 
proceeding, as the case may be, under which that 
amount is payable ; 

{e) the nature and approximate value of the produce 
to be distrained ; 

(/) the place where it is to be found, or such other 
particulars as may suffice for its identification ; 
and 
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(g) if it is standing or ungathered, the time at which 
it is likely to be cut or gathered. 

(2) The application shall be signed and verified in the 
XIV of 882 manner prescribed by the Code of Civil 

° ^ Procedure for the signing and verification 

of plaints. 

Court-foo : — Every application for distraint is subject to a court-fee ol eight 
annas -see Act VII of 1870, Schedule II, Art. i, clause (^), second paragraph. 

123 . (i) The applicant shall, at the time of filing an 

Procedure on receipt application Under the foregoing sections, file 
ot application. in Court such documentary evidence (if any) 

as he may consider necessary for the purposes 

of the application. 

(2) The Court may, if it thinks fit, examine the applicant 
and shall, with as little delay as possible, admit the application 
or reject it, or permit the applicant to furnish additional evidence 
in support of it. 

(3) Where a Court cannot forthwith admit or reject an 
application under sub-section (2), it may, if it thinks fit, make 
an order prohibiting the removal of the produce specified in 
the application pending the execution of an order for distraining 
the same or the rejection of the application. . 

* (4) When an order for distraining any produce is made 
under this section at a considerable time before the produce 
is likely to be cut or gathered, the Court may suspend the 
execution of the order for such time as it thinks fit, and may, 
if it thinks fit, make a further order prohibiting the removal 
o’f the produce pending the execution of the order for 
distraint. 

The High Court has laid down the following rules under this Act: — 

(5) All applications to distrain shall be presented and heard in open Court. The 
examination mentioned in s. 123, sub-s. (2) shall be on oath or affirmation. 

(6) All such applications and .all notices of di.straint under s. 141 shall be entered 
in a register to be c.allcd the “ Distraint Register, ” which shall be kept in the form 
annexed. — (See High Court Circulars and Orders). 

A copy of every such application to be furnished by the applicant, shall be given 
to the officer appointed to make the distnaint and a copy of the notice under s. 141, to 
be similarly furnished by the applicant, shall be given to the. officer placed in charge 
of the distrained property. 
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124. If an application is admitted under the last foregoing 
Execution of order Section, the Court shall depute an officer to 
for distraint. distraiii the produce spcified therein, or such 

portion of that produce as it thinks fit ; 
and the officer shall proceed to the place where the pro- 
duce is, and distrain the produce by taking charge of 
it himself or placing some other person in charge of it in his 
behalf and publishing a notification of the distraint in accordance 
with rules to that effect to be made by the High Court. 

Provided that produce which from its nature does not 
admit of being stored shall not be distrained under this section 
at any time less than twenty days before the time when it would 
be fit for reaping or gathering. 

The High Court has made the following rules under this section : — 

(7.) The officer deputed to make a distraint uuder s. 124, or to take charge of 
produce distrained under s. 141, must in all cases be able to read and write the lan- 
guage of the district. 

(8.) The written demand under s. 125 shall be framed in accordance with the 
entries contained in the application or notice referred to in Rule 2. 

(9.) The notification of distraint directed in s. 124, Act VI 1 1 of 1885, shall be 
published, — 

By fixing up in a conspicuous part of the holding or other place in which the 
produce is, a notice that such produce has been distrained, and by proclaiming at 
the same time the contents of the notice by beat of drum. 

(10.) The notice shall specify the name of the person at whose instaqce the 
distraint is made, the name of the defaulter, the name of the person in whose charge 
the produce has been placed, and the amount of the arrear due; and ‘it shall direct 
any person intending to reap, gather, or store the crop or produce, if unreaped^r 
ungathered, or intending to do any other act, necessary for its preservation, to give 
due notice of his intention to the person who has been placed in charge. 

(ii*) The notice shall be fixed up in the presence of not less than two persons, 
in addition to the agent of the distrainer, who points out the crop or produce. 

(17.) All officers deputed to di.strain property under this chapter shall, if there is, 
a post office in the vicinity, report to the Court by letter immediately that distraint is 
made, or if there is no such post office, shall, immediately on his return, report in 
writing the nature and extent of the crop or produce distrained, the day on which the 
distraint was the name made of the person, (if any), placed in charge of the crop, and the 
day fixed for the sale, or if the sale has taken place, the day on which it took place. He 
shall also, immediately on his return, file an account of all money received and disbursecj 
by him, together with the receipts for the same and the record of the biddings, at the 
sale if a sale has taken place. 
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125- (i) The distraning officer shall, at the time of making 
c . , , . distraint, serve on the defaulter a written de- 

and account. mand lor the arrear due, and the costs incurred 

in making the distraint, with an account exhibit- 
ing the grounds on which the distraint is made. 

• • 

( 2 ) Where the distraning officer has reason to believe that a 

person other than the defaulter is the owner of the property dis- 
trained, he shall serve copies of the demand and account on that 
person likewise. * 

( 3 ) The demand and account shall, if practicable, be served 
personally ; but if a person on whom they are to be served absconds 
or conceals himself, or cannot otherwise be found, the officer 
shall affix copies of the demand and account on a conspicuous 
part of the out-side of the house in which he usually resides. 

Old Act. — S. 72 of Act VIII 1869, B. C., and s. 1 16 of Act X of 1859. 

The High Court has proposed the following rule under this section : — 

8. The written demand under section 125 shall t)e framed in accordance with 
the entries contained in the application or notice referred to in rule 6” (C^., notice 
of distraint under s. 141, post.) 

126. (i) A distraint under this chapter shall not prevent any 

ht to rea person from reaping, gathering or storing 

&c.',^producer^’ produce, or doing any other act necessary 

for its due preservation. 

( 2 ) If the person entitled to do so fails to do so at the 
proper titme, the distraining officer shall cause any standing 
crops Qx ungathered products distrained to be reaped or gathered 
when ripe, and stored in such granaries or other places as are 
commonly used for the purpose, or in some other convenient 
place in the neighbourhood, or shall do whatever else may be 
necessary for the due preservation of’ the same. 

( 3 ) In either case the distrained property shall remain in 
charge of the distraining officer, or of some other person appoint- 
ed by him in this behalf. 

The High Court has proposed the following rule under sub-section (2) 

(i2.) In the event of it being necessary for the distraining officer, or the officer 
placed in charge of distrained property, to reap, to gather, or store any crops or 
produce, or to do any other acts for the due preservation of the same, as provided 
by s. X26, the person at whose instance the distraint was made shall advance the 
funds necessary to this end. 

53 
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For the charge to he made on the landlord under this rule, see Local Government 
rule under s. 134. The rule prescribes a charge of four annas for each man employed 
and the actual hire of threshing-floor or store-house, if necessary, 

127. (i) Unless the demand, with all costs of the 

distraint, be immediately satisfied, the dis- 

Saie proclamation to training officer shall issue a proclamation 
be issued unless de- . - v . . 1 r ^1 

inand is satisfied. Specifying the particulars of the property 

distrained and the demand for which it, is 

distrained, and notifying that he will, at a place and on a day 

specified, not being less than three or more than seven days 

after the time of making the distraint, sell the distrained property 

by public auction ; 

Provided that when the crops or products distrained from 
their nature admit of being stored, but have not yet been stored, 
the day of the sale shall be so fixed as to admit of their being 
made ready for storing before its arrival. 

( 2 ) The proclamation shall be stuck up on a conspicuous 
place in the village in, which the land is situate for which the 
arrears of rent are claimed, 

128. The sale shall be held at the place where the 

distrained property is, or at the nearest place 
Place of a sale. of pubjic resort if the distraining officer is of 
opinion that it is likely to sell there to better advantage. 

Old Act- — Section 129 of Act X of 1859 iincl section 86 of Bengal Act VIII 
of 1869. 

When rd l 29 - (0 Crops or products which from their 

be sold stand^ng.'”^^ nature admit of being stored shall not i)e sold 

before they are reaped or gathered and are ready 

for storing. 

( 2 ) Crops or products which from their nature do not admit 
of being stored may be sold before they are reaped or gathered ; 
and the purchaser shall be entitled to enter on the land by himself, 
or by any person appointed by him in this behalf, and do all 
that is necessary for the purpose of tending and reaping or 
gathering them. 

130. The property shall be sold by public auction, in one 
Manner of sale. ^lore lots as the officer holding the sale 

may think advisable ; and, if the demand, with 
the costs of distraint and sale, is satisfied by the sale of a 
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portion of the property, the distraint shall be immediately 
withdrawn with respect to the remainder. * 

Old Act* — Section 129 of Act X ot f859 and section 86 of Bengal Act VIII 
of 1869. 

131 . If, on the property being put up for sale a fair price 
p (in the estimation of the officer holding the 

of sale) is not offered for it, and if the owner 

of the property, or a person authorized to act 
in his behalf, applies to have the sale postponed till the next day, 
or (if a market is held at the place ot sale) the next market-day, 
the sale shall be postponed until that day, and shall be then 
completed, whatever price may be offered for the property. 

Old Act S. 130 of Act X of 1859 and s. 87 of Act VIII B. C. of 1869. The 
High Court has prescribed the following rule under this section: — (13) The officer 
holding a sale under s. 131 shall record a description of the property offered for sale, 
the names of all persons bidding for the same, and the amount bid by each, and 
if the sale isl postponed, he shall record an order to this effect and shall then and 
there notify the place where and the time when the sale will be held.” 

132- The price of every lot shall be paid at the 
time of sale, or as soon thereafter as the 
ckaJe-nioiit;>°'^ officer holding the sale directs, and in de- 

fault of such payment the property shall be 
put up again and sold.# 

Old Act : — S. 131 of AetJX of 1859 and s. 88 of Act VHI of 1869 B. C. 


133. When the purchase-money has been paid in full, the 

rcriificatc to be holding the sale shall give the pur- 

given to pnrciiaset. chaser a certificate describing the property 

purchased by him and the price paid. 

134. (i) From the proceeds of every sale of distrained pro- 
„ j <• , . perty under this chapter, the officer holding 

to be'^appbed'^^ ^ the Sale shall pay the costs of the distraint 

and sale, calculated on a scale of charges 
prescribed by rules to be made, from time to time by the Local 
Government in this behalf. 


( 2 ) The remainder shall be applied to the discharge of the 
arrear for which the distress was made, with interest thereon up 
to the day of sale ; and the surpuls (if any) shall be paid to the 
person whose property has been sold. 



420 


BENGAL TENANCY ACT. 


CHAP. XII. 


Old Act* — S. 132 of Act X of 1859, and s. 89 of Act VIII B.O.of.iSdg. 

The Local Government htis prescribed the following scale of charges under this 
Act : — 

• 

(a) In respect of the warrant of distraint-S annas. 

(b) In respect of each man necessary to effect the distraint and also to ensure 
safe custody, where such man is to be left in actual possession — 4. annas a day. 

(c) In respect of action taken under section 126 (clause 2) for the reaping, 
storing, or the preservation of the crop distrained — 4 annas a day for every person 
employed and in addition actual hire of threshing-floor or store house, if necessary. 

** In addition to the charges under clauses *(a), ( 5 ) and (c) above railway-fare, 
boat-hire, and ferry-charges will be levied when necessary as under Rule 3 of this 
chapter*' Rule 3 printed under s. 17, p. 59, anfcj y. v.) 

The High Court has prescribed the following rules for regulating the procedure 
under this section : — 

"14. When the sale is concluded and the sale-proceeds are realized, the 
officer who held the sale shall, after paying the costs of the distraint and sale as 
directed in section 134, forthwith pay the balance into Court. 

^'15. The officer holding the sale shall take separate receipts for all sums paid 
by him as costs of the distraint and sale under section 134^ sub-section (i), and if 
the person giving the receipt is unable to write, the receipt shall be attested by 
some person able to do so.*' 


135. Officers holding sales of property under this Act, 
Certain persons ^^d all persons employed by, or subordinate 

may not purchase. to such officers, are prohibited from purchasing 

either directly or indirectly, any property sold 
by such officers. ‘ • 

Old Act: — Section 133 of Act X of 1859 and section 90 of Bengal Act VIII 
of 1869. 


136. (/) If, at any time after a distraint has been made 

under this Chapter, and before the sale of the 
m^ndls^paid Ibefore distrained property, the defaulter, or the owner 
the sale. of the distrained property, where he is not the 

defaulter, deposits in the Court issuing the 
order of distraint, or in the hands of the distraining officer, the 
amount specified in the demand served under section 1 25, with 
all costs which niay have been incurred after the service of 
the demand, the Court or officer, as the case may be, shalLgrant 
a receipt for the same, and the distraint shall forthwith be 
withdrawn. 
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( 2 ) When the distraining officer receives the deposit, he 
shall forthwith pay it into the Ccuirt. 

(3) A receipt granted under this section to an owner of 
distrained property, not being the defaulter, shall afford a full 
protection to him against any subsequent claim for the arrears 
of rent on account of which the distraint was made- 


(4) After the expiration of one month from the date of a 
deposit being made under this section, the Court shall pay 
therefrom to the applicant for distraint the amount due to him, 
unless in the meanwhile the owner of the property distrained 
has instituted a suit against the applicant contesting the legality 
of the distraint and claiming compensation in respect of the 
same. 


(5) A landlord shall not be deemed to have consented to 
his tenant's sub-letting the holding or any part thereof merely 
by reason of his having received an amount deposited under this 
section by an inferior tenant. 

Old Act:— S. I2I ofAct X of 1859, and s. 77 of Act VIII of 1869, B. C. 

Sub-section (6)- — The High Court has prescribed the following rule for regulating 
the procedure under sub-section (i):— 

** i6. When a distraint is withdrawn under section- 136, the notification of 
distraint, published under sectiim 124, shall be taken down. ** 


j 37 -. (0 When an inferior tenant, on his property being 

. . , , lawfully distrained under this chapter for the 

under-tenant for his default of a supenor tenant, makes any pay- 
lessor may be deduct- ment under the last foregoing section, he shall 

be entitled to deduct the amount of that pay- 


cd from rent. 


ment from any rent payable by him to his immediate landlord, 
and that landlord, if he is not the defaulter, shall in like manner 
be entitled to deduct the amount so deducted from any rent 
payable by him to his immediate landlord, and so on until the 


defaulter is reached. 


(2) Nothing in this section shall affect the right of an 
inferior tenant making a payment under the last foregoing 
section to institute a suit for the recovery from the defaulter 
of any portion of the amount paid which he has not deducted 
under this section. 
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138 . When land is sub-let, and any conflict arises under 
Conflict between ^^is chapter between the rights of a superior 

rights of superior and and of an inferior landlord • who distrain the 
inferior landlords. same property, the right of the superior 

landlord shall prevail. 

139 . When any conflict arises between an order for 
distraint issued under this chapter and an order issued by a 


Distraint of pro- 


Civil Court for the attachment or s’ale of the 


perty which is under property which is thp subject of the distraint, the 
atuchment. order for distraint shall prevail ; but, if the 

property is sold under that order, the surplus-proceeds of the 
sale shall not be paid under section 134 to the owner of the 
property without the sanction of the Court by which the order of 
attachment or sale was issued. 

Old Act: — Secion 68 of Act VIII of, 1869, B.C.; see s. 65. 

140 . No appeal shall lie from any order passed by a Civil 
Suit forcompensa- ^^urt Under this chapter ; but any person 
lion for wrongful dis- whose property IS distrained on an application 
traint. made under section 121 in any case in which 

such an application is not permitted by that section may 
institute a suit against the applicant for the recovery of 
compensation. 


Old Act : — Act VIJI, 1869, B. C.; s. 96. Act X,^59, ,v. 139. 

Jurisdicticn of Small Cause Court:— U'lder art. 35 (;’)of schedule II of the 
Provincial Small Cause Courts Act (IX of 1887), the Small Cause Court has 
no jurisdiction to entertain suits for compensation for illegal, improper or excessive 
distressor attachment: — Hydar ali v, Jafar ali, I. I.. R., Cal., 183. That article 
applies generally to acts done under colour of distress ; and the relationship between the 
parties, whether in question or not, would not alter the juriscliclion of the Court.— 
Dewan Roy -y. Sundar Tewary, I. L. R., 24 Cal., 163. A suit, therefore, for money 
paid to redeem a distraint is cognizable by the Small Cause Court because it .stands 
on the same footing as any other suit where it is alleged that the defendant has 
received money whichjin justice and equity belongs to the plaintiff, but a claim for 
damages for illegal distraint stands in a different position. Hence a suit 
for money paid to redeem a distraint and also for damages, is not cognizable 
by the Small Cause Court; a second appeal would not be barred in such 
a case under section 586 of the Code of Civil Proceedure. — Ibid. A suit 
to establish a right to a standing crop on the basis of title to the land is 

‘ not cognizable by the Small Cause Court.— Dakhyani Debca 
V. Gobind Chowdhry, [1893]. I- 21 Cal., p. 430. 
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Plaintiff sued to recover Rs. 304-12-9 which he had to pay into Court 
in order to obtain the release of his crops from attachment .together with 
Rs. 7-0-9 dams, the costs alleged to have been incurred in making the attachment. 
The plaintiff’s case was that the principal defendant had wrongfully caused his 
crops to be distrained under color of s. 121, held that the claim being not 
only, for the recovery of the sum paid, but also for damages, namely, the cost 
alleged to have been incurred in paying it, it was a suit for compensation for illegal 
distress such as was contemplated by Art. 35 (j) of the second schedule of the 
Provincial Small Cause Courts Act ; — ^Jugdeo Singh v, Padarath Ahir, 1 . L. R., 
25 Cal., 285. 

Maintainability of suit * — a suis- for compensation for illegal distraint is main- 
tainable only on the ground that the distraint was made in violation of the provisions 
of s. 121 of the Act: — Hanuman v» Gobind Koer, i 0 . W. N., 318. See notes 
under ss. 12 1 and 122. A suit under this section lies against a landlord who abuses 
his power of distraint by distraining the crops which belong to the tenant on the 
pretence that they belong to another person : — Jagdeo v. Padarath I. L. R., 25 Cal., 
285. 'Fhere has been an invasion of the rights of the tenant for which he is entitled 
to a remedy, and if the case is not one of the kind contemplated by s. 140, he is not, 
so far as we can see, deprived by the provisions of that section of the ordinary 
right of action which any person who suffers from a tortious act has against the 
tortfeasor.” — Trevelyan and' Stevens, JJ.) at p. 288. Before a tenant can 
obtain any decree for damages on the ground of illegal distraint, he must 
prove what loss he has actually sustained : — Oojan Pran Nath, 8 W. R., 220. 
“ What they (the palintiffs) are#ntitled to under s. 140 is compensation for damage 
done to them, and in such a suit as this, they must shew how they have been 
endamaged. Now the amount, which they may be entitled to as damages would 
seem to consist of two sums : (/)• Any excess amount realised from them ; and {it) 
any amount to wliich they might be entitled owing to the way in which their crops 
have been sold oflt. ” — Per Rampini and Gupta, JJ., Sheobarot v. Nawarangdeo, 
1.L.R.,2S Cal,, 364 at p. 369. i. L. R., 

Tortious acts of servant •• — ^In a suit by a tenant to recover the value of crops 
alleged to have been carried off by the orders of the landlord, it was fouhd that 
there had been long continued litigation between the parties, that the landlord was 
determined in getting khas possession of the land and had refused to recognise the 
tenant, that the actual perpetrators of the trepass were her confidential servants 
specially employed in matters concerning her landed property, and that the act done 
was in furtherence of her known wishes and for her benefit, held that the landlord’s 
knowledge and concurrence could be presumed from these facts. — Shama Sonduree *i^v 
Mallyut Mundal, ii W. R., loi. Unless it is shown that a servant of the ladlord 
acted under the landlord’s authorfll^, the latter cannot be made answerable for 
the servant’s tortious acts, though for his benefit. Ibid See also Ramjat Mundle 
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Kisto Mohan Roy Ohowdhuryi Marsh, 282. The question has been much simplified 
under sections 122 (2) and 145 of this Act. 

Onus* — lit a suit for recovery of compensation the onus lies upon the plaintiff 
to prove the annual rent payable by him. — Chunder Kant r. Ram Lai, i C. W, N, 
Ixxii. In a suit by a tenant for damages for wrongful distraint the landlord 
is required to prove the fact of tenancy and the amount of jama ; and if the tenant 
pleads payment the onus is on the tenant to prove his allegation. — Oojan Dewan v. 
Pran Nath 8 W. R., 220. 

Limitation:—' The period of limitation for a suit for compensation under section 
140 will be governed by Art. 2, Schedule ii, of Act XV of 1877 (the Indian 
Limitation Act), and will run from the date of the last act done under the provisions 
of section 124 ante^ in order to effectuate the distress. 

PonaltiOS* — penalties for illegal interference with produce are indicated in 
section post. * 

141. (I) When the Local Goverment is of opinion that • 

in any local area or in any class of cases it 
vernm'e'nttoSoSe would, by reason of the character of the 
distraint in certain Cultivation or the habits of the cultivators, 

be impracticable for a landlord to realize his 
rent by an application under this chapter to the Civil Court, 
it may frqm time to time, by order, authorize the landlord to 
distrain, by himself or his agent, any produce for the distraint 
of which he would be entitled to apply under this chapter to 
the Civil Court : 

Provided that every person distraining any produce under 
such authorization shall proceed in the manner prescribed by 
section 124, and shall forthwith give notice, in such form as 
the High Court may, by rule, prescribe, to the Civil Court having 
jurisdiction to entertain an application for distraining the produce, 
and that Court shall, with no avoidable delay, depute an officer 
to take charge of the prqduce distrained. 

(2) When an officer of the Court has taken charge of any 
distrained produce under this section, the proceedings shall there- 
after be conducted in all respects as if he had distrained it under 
section 124. 

(3) The Local Goverment may at any time rescind any 
order made by it under this section. 

The High Court has prescribed the following form of notice under sub-s. (2); — 

** 18. Every person distraining produce by®virtue of the authority conferred on 
him under section 141 of Act VllI of 18851 shall give notice of such distraint to the 
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Civil Court having jurisdiction to entertain an application for the distraint of such 
produce in a tabular form which shall contain the following particulars 

(a) The name .and address of the person at whose instance the distraint 
was made, and a description of his ^interest in the property, whether as 
proprietor tenure-holder, or raiyat. 

(d) The name of the defaulter and of the place in wflich he resides or was known 
to be last residing, 

(c) The amount of the arrear with interest, if any, and the period in respect of 
which it is claimed. 

(ci) The holding in respect of which the arrear is claimed, the boundaries thereof, 
or such other particulars as may suffice for its identification. 

(e) The description and approximate value of the propuce distrained, and if the 
same has been reaped or gathered, the place in which it is stored. 

(f) The name of the person by whom the distraint was actually made, and the 
name and address of the person in whose charge the produce has been placed. 

'(^) The date on which the distraint was made. 

(/i) If the crop or produce is standing or ungathered, the time at which it is likely 
to be cut or gathered.’^ 

Power for High 14-2. The High Court may from time to 
Court to make rules, time make rules consistent with this Act for 

regulating the procedure in all cases under 

this chapter. 

The High Court has prescribed rules under this section and they have been quoted 
under the appropriate sections of this chapter. 
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CHAPTER XIII. 

Judicial Procedure. 

This Chapter forms one of the most important parts of the Bengal Tenancy Act 
but it is not exhaustive, and dSes not embody certain principles and rules of practice 
upon which it is based. 

Relating to the law of Landlord and Tenant:— As observed at p. 2 ante, the 

application of this Act obtains mainly where the relation of landlord and tenant exists 
between the parties : In order to succeed in a rent suit, it must be shown that the rela- 
tions of landlord tenant exist i^etween the parties. Mr, Field observes in his Digest, 
Article 4, Chapter I, Part I : , 

The relation of landlord Tiid tenant subsists — (i) where it has been created by 
a contract valid according to the law in force at the time of executing such contract : 
(ii) where it is reasonably implied from the acts of the parties : (iii) where it has 
been created or continued by the operation of law;" (iv) (we may add) or by change 
of parties. We shall follow these orders in discussing the relation of landlord and 
tenant and shall also discuss how the relation terminates. 

1. Where relation of landlord and tenant exists by express con- 
tract, (A) Competence of the parties, (B) freedom of assent, (C) lawfulness of the consi- 
deration, and (D) lawfulness of object arc the four points which render an agreement to 
be a contract. Section lo of the Indian Contract Act provides : “ All agreements are 
contracts if they are made by the free consent of the parties competent to contract for 
a lawful consideration and with a lawful object and are not hereby expressly 
declared to be void. Nothing herein contained shall affect any law in force in British 
India and not hereby expressly repealed, by which any contract is required to be 
made in writing or in the presence of witnesses or any law relating to the registration 
of documents." 

(A). Competence of Parties. — Section ii of the Indian Contract Act 
provides : ** Every person is competent to contract (i) who is of the age of majority 
according to the law to which he is subject, and (2) who is of sound mind, and is not 
disqualified from contracting by any law to which he is subject," (we may add) provided 
(3) that the contracting party do not act in excess of his own interest. 

(i.) Minority, — P^or all persons domiciled in British India, Act IX of 1875 
prespribes that the period of minority shall last until the completion of the i8th year, 
unless the minors have guardians appointed for them by a Court, or are brought 
under the charge of the Court of Wards, — in which case they will attain majority 
upon the completion of the 2i.st year. Of course if the minor contracts through his 
lawful guardian acting for his interest, the contract would be valid. But if he acts 
himself, will his contract be voidable or void ? Mr. P'ield in a note to his Digest 
observes : Under the Indian Contract Act, contracts made by minors are absolutely 
void, not voidable merely. Under the English lam^ a lease made by a minor lessor is 
voidable by him on his coming of age but not before, or by his heir if he 
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die under age : * it cannot be avoided by the lessee. — (Woodfalli 35 ? 
Smith, 61, 62.) So^ a lease to a rrinor lessee ( unless it be for necessary 
lodging), maybe avoided by him withirfa reasonable time after coming of 
but is not absolutely void. — (Woodfall, 66 ; Smith, 69-7 ^ » Fawcett, 5 *) * Sir Richard 
Garth, C. J., seems to dissent from this opinion. He asks : 

'^istly. — are contracts made by a minor, notwithstanding section ii of the 
Contract Act absolutely void or voidable only at the minor^s option ? 

I should say they are or ought to be only voidable. ** Could a lessee, 
for instance, having taken a lea^je from a minor and having entered into 
possession and had the benefit of two lucrative seasons, throw the lease 
up afterwards whenever it suited his purpose? or could the les-.ee after having taken 
possession, avoid such lease at all ? 

** 2ndly. — Could the minor avoid the lease before he came of age, whether 
the lessee could avoid it or not ? 

3rdly.— -Could not a minor lessee avoid a lease for the future, even for necessary 
lodging? Is he ever liable for necessaries which have not actually been supplied ? 
** As for example, suppose he were to enter into a contract for supply to him 
of so many loaves a day for a month, would the contract be binding on him except 
so for as he had enjoyed the benefit of it? I think not. I consider that the same 
principle applies to a contract for future lodging. Hands v. Slaney, 8, Term Report*?, 
571, which is the case referred to by Woodfall, was an action for use and occupation. 
No doubt a minor would be liable for that. The just and proper rule would seem to 
be that leases both to and by minors should be voidable only at their option.** — 
(R. C. R. II, p. 357 -) 

(2) * Of sound mind, — A person is said to be of sound mind for the purpose of 
making a contract if, at the time whcn*he makes it, he is c:ip:ible of understanding it 
and of forming a rational judgment as to its effect upon his interests." (Section 12 
of the Indian Contract Act.) 

(3) Acting in excess of iniercsi , — See s. 194 of thl j Acl. Mr. Field thus sums up 
the law on this point by article 6 of his Digest : “No person having a limited 
interest in land is competent to grant a lease which slial! be valid for any purpose or 
period in excess of his own interest.** A lease of the minor’s interest and of something 
in excess is void ab to the excess merely and is valid to the extent of the lessor’s 
interest.— tReg. XVIII of 1812, s. 2 ; Woodfall.) This article has been taken from (i) 
Musst. Mohan Koer v, Zoramun, Marsh., 166, which held that a Hindu widow can 
grant a lease for her life only. (2) Dumri v, Bissessur Lai, 15 W. R., 291, which ruled 
that on occupancy-raiyat can create a mokarari lease to the extent of his own in- 
terest ; and (3) Harish Chundcr v, Srikali, 22 W.R., 274, which laid down that a lessee 
cannot make an underlease for a longer term than his own lease. There are two 
provisoes to this article e. g.; (A) provided that, if the lessor acquire such excess after 
the execution of the lease, such leam is valid as against him for such excess also.-— 
(Evidence Act, s. 115 ; W.P.R., 165; i N.W.P. Rep., 103; 20 W.R., 292 (B) Provided 
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that the following leases are valid (article 7): (i) A lease or farm ejcceeding ten years or 
beyond the period of expiration of the ward's minority, given by the Court of Wards 
under the sanction of the Board of Revenue. — (Act IV B.C. of 1870, s. 9.) (2) A lease 
given without such sanction by the Court of Wards or by the Collector acting for 
the Court or by the manager Appointed by the Court for a term not exceeding ten years 
nor beyond the period of expiration of the ward's minority : provided that any 
such lease shall become null and void on the removal of the ward's estate 
from the superintedence of the Court of wards for any cause whatever. — (Act IV B. 0 . 
of 1870, s. 9.) (3) Leases for a period exceeding five years, made with an order of the 
Civil Court previously obtained, and leases for a period not exceeding five years 
made with or without such an order by the manager of the estate of a lunatic. — (Act 
XXXV of 1858, s. 14.) (4) Incases for a period exceeding five years, made with an 
order of the Civil Court previously obtained, and leases for a period not exceeding five 
years made with or without such an order l)y the manager of the estate of a minor, — 
(Act XL of 185S, s. 18.) (5) [.eases of ghatvvali lands in the district of Bijrbhum for 
periods extending beyond the lifetime or incumbency of the grantors and granted for 
the working of mines or for the clearing of jungle or for the erection of dwelling- 
houses or manufactories, or for tanks, canals and similar works, subject to this con- 
dition that every such lease be approved by the ('ommissioner of the Division by 
an endorsement on the lease under his signature. — (Act V of 1859, s. i, proviso.) 

(B) F'rcedom of Assent. — Consent is said to be free when it is not caused by 

(1) coercion as defined in s, 15, or 

(2) undue influence as defined in s. 16, or 

(3) fraud as defined in s. 17 or 

(4) misrepresentation as defined in s.'^iS, or 

(5) a mistake, subject to ss. 20, 21 and 22.* 

Consent is said to be caused when it would not have been given but for the 
existence of such coercion, undue influence, fraud, misreprerentation or mi:Aake. " — 
(Section 14 of the Indian Contract Act.) 

(C) . Lawfulness of the consideration or object : — ** The consideration or object 
of an agreement is lawful, unless it is forbidden by law, or 

is of such nature that, if permitted, it would defeat the provisions of any law, or 
is fraudulent, or 

involves or implies injury to the person, or property of another, or 

the Court regards it as immoral or opposed to public policy. In each of these 
cases the consideration or object of an agreement is said to be unlawful. Every 
agreement of which the object or consideration is unlawful, is void."— (Section 23, 
Indian Contract Act.) 

The contract need not be in writing.— It is not necessary to the validity of a 
contract creating the relation of landlord and tenant that such contract should be 
In writing, but where it has been reduced to writiflg, registration is necessary where 
the law requires it. 
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II, Where the relation of landlord and tenant is recusonablyimplied 
by acts of the parties. 

Nityanund v. Kislien Kishore (Sp. W. R., Act X, 82) is an extreme case where 
such relationship has ben inferred. ** We think/' observes Steer, J., in this case, 
** that though by the law of landlord and tenant as applied in England, a person who 
takes and cultivates the lands of another (there being no express permission to 
cultivate on the side of the landlord, nor any express condition to pay rent on the part 
of the cultivator) would not be allowed to be regarded as a tenant, but treated as a 
mere trespasser, the peculiar circumstances of this country preclude the applicability 
of the technical doctrine of the English law of landlord and tenant to such a case* 
Here it is a very usual thing for a man to squat on a piece of land, or to take into 
cultivation an unoccupied or waste piece of land. Tenancy in a great many districts 
in Bengal, commences in this way, and where it does so commence, it is presumed 
that the cultivator cultivates by the permission of the landlord, and is under obligation 
to his landlord to pay him a fair rent, when the latter may choose to demand it. 
Thus, the established usage of the country regards these parties as landlord and 
tenant, and unless the landlord chooses thus to treat him, the cultivator is not regarded, 
as he would be by the law as administered in England, as a trespasser but as a tenant, 
and he would be so, althv^ngh he may never have expressly acknowledged the landlord's 
right, or entered into any express contract with him for the payment of rent. If he 
chooses to cultivate the ;ccmindar*s land and the zemindar lets him, there is an 


implied contract between them creating a relationship of landlord and tenant. There- 
fore we think that, under the cirumstanccs of the case, where the defendant avowedly 
holds and cultivates the plaintiff’s lands, he is, by the universal custom of the country, 
the plaintiff’s tenant and while so holding and cultivating, is bound to pay him a 
fair rent, and to give him a kabuliyat. " So it has been held that parties in possession 
make themselves tenants by use and occupation, and may be sued for rent even though 
not registered by the zemindar. — (Ranee Lalan Mani -z;. Sonamani, 22 W. R., 334.) 
A by permitting B to build a hdut on his land, impliedly admits him as his tenant, and 
can claim rent from him, but not a share of the profits. — (W. R., Sp.. 165.) A 
zemindar by taking the deposited rent of the plaintiff’s pui chascd lands admits his status 
as purchaser from former ralyats. — (Gudadhur v. Khetra mohun, 7 W. R., 460.) A land- 
lord by taking rent from a party and suing him for, arrears of his predecessor's rent, 
acknowledges him as his tenant,— (Cazi Syed Mahomed Azmul r. Chundilal, 7 W. 
R., 250.) A party in possession, and receiving from the occupant raiyat the entire rent 
payable tor the land, has a right to claim rent from the raiyat as his personal tenant 
apart from any title to the property.— (Bhyro Sing v. Raja Lelanund, 21 W.R., 153O 
In a suit for arrears of rent plaintiff must show that there was some contract to pay 


Receipt of rent proves 
that relation. 


rent entered into by defendant. This may be shown either by 
the evidence of some specific contract, or by evidence of previous 


payment from which a contract could be inferred. — (Luchmeeput Dossw. Sheik Enyet 
Ali, 22 W. R. 346 ; Nityande Ghbsc v. Krishna Kisore, S.W. R., p. 1864, Act X 
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1882.) In the course of the judgment in this case, AinsHe J. observed that although 
there may not have been specific contract to pay rent, still the plaintiff would be entitled 
to a fair compensation for use and occupation of land, but this will hardly help the 
plaintiff, because there is absolutely no evidence as to what would be a fair compensa- 
tion for the land, except the evidence of previous payment of rent, which has been 
rejected as not trustworthy. Although the Court need not be strict to tie the plaintiff 
down to the exact form of his plaint, yet when he seeks to intrtoducc any change he must 
show that the view of matters which he now puts forward was one which has been really 
in the contemplation of the parties so that they had an opportunity of bringing forward 
evidence on the point, and that the evidence on the record was really directed to the 
substantial cause set up.*’ Compare Lukheekanta r 3 as Sumeeruddin Luskur, 21 
W. R., 208, F. B.; — Lalamun v, Sonamun, 22 W. K. 33:1. Sournamaye v Dinanath Srie 
Sonyasi I. L. R., 9 Cal. 988. In another case it has been held by Phear., J, that, ''the 
claim of the plaintiff to recover rent from the raiyat whom he sues must stand upon one 
or other of the two grounds, namely either the raiyat by payment of rent on previous 
occasions or otherwise has admitted himself to be bound to pay rent to the 
plaintiff personally or ,the plaintiff must show that he has come by purchase 
or some sufficient mode of transfer into the place of those persons who had 
previously the right to receive, and be paid the rent by defendant raiyat.” 
Further on the learned Judge says that the paity who has been in possession by 
receiving from the occupant-raiyat the entire rent payable in respect of the 
land, or by virtue of any acknowledgment from him that he was occupying the land 
as the said party’s tenant at a definite rent, has a right to claim rent from the raiyat 
as his personal tenant apart from any title to the property on which he relies. — (Bhyro 
Sing V. Rajah Leelanand Singh Bahadur 21 W. R., 153.) A lessee may sue the 
under-tenants and recover rent from them witliout proof of his previous receipt of rent. 
He is entitled to a rent-decree if he can show that his lessor was in possession by 
receipt of rent. For his possession is in the eye of^ law a mere continuation of that of 
his lessor. A purchaser of a zemindari is entitled to all the rents accruing due from 
the date of his purchase ; and if the tenants or raiyats, after having hnd notice of his 
title, choose to continue to pay their rents to, or for the use of, the former proprietor, 
they do so at their peril, and cannot plead such payments in answer to a suit fur rent 
by the new owner. The notice may be either actual or symbolical, which last is 
usually given in this country by placing a bamboo on the land. — (The . Collector of 
Rajshahye v. Huro Sundari, Sp. W. R., Act X, 6.) A landlord who was registered 
as owner of the land in respect of which he claimed rent, sued the occupier for such 
rent, but was only able to prove the fact that he was the registered owner, and was 
unable to show that the relation of landlord and tenant existed, so that he had a good 
title to the estate of which he was the registered owner. It was held that the suit was 
rightly dismissed. — (Ramkisto v. Sheik Hurain, I. L. R., 9 Cal., 517.) The resumption 
by Government of invalid lakheraj land creates the relation of landlord and tenant 
between the zemindar and holder of such land. — (Huro Prosad v, Shyama Prosad, 
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6W. R., ActX, 107.) Similarly the decree of a competent Court finding that the 
defendant has no right to hold land as lakheraj creates this relation between him 
and the proprietor of the land. — Soudamini v. Surrup Chunder, 17 #W. 363* 

A landowner who, after the expiration of a leftse, continues to receive rent for a fresh 
Holding on after the lease. period, and suffers the tenant to occupy, must be considered 
to have acquiesced in the tenant continuing to hold upon the terms of the original 
lease, t.e?., as tenant from year to year, and cannot turn out the tenant or treat him 
as a trespasser, without giving him a reasonable notice to quit, — (Ram Khelawan v. 
Musst. Soondra, 7 W. R., 152 ; Jumail Ali v, Chowdry Chutturdhare, 16 W.R., 18$ ; 
C. G. D. Betts r. Jamie Sheik, 23 W, R., 271 ; Shadhoo Jha v. Bhupawan Upadhya, 
5 W. R., Act X, 17 ; Ooma Loeban v. Nityechand, 14 W, R., 467.) But to justify 
a holding after the expiry of the lease, a direct consent on the part of the landlord 
is requisite ; otherwise the tenant will be regarded as a trespasser and be liable to 
damages. — (4 W. R., 4 ; Mr. M. H. Gale v. Maharani Sreemiitty, 15, W, R., 133.) 
A condition in a lease allowing a tenant to hold on after expiry, till a new arrange- 
ment is made, does not entitle the tenant to claim a fresh arrangement with the 
zemindardirect.— (i W. R., ''250.) A tenant, who holds over after the expiration 
of a lease, docs so on the same rent and terms as before, until a fresh settlement 
is come to.— (Sheik Rnayntullah v. Sheik Eleheebuksh, Sp. W. R,, Act X, 42 ; Tara 
Chandra v. Ameer Mundlc 22 W. R., 394.) Where a tenant who has a lease for 
one year holds over after the expiry of his lease, and is not in the position of a trespa- 
sser, it must be presumed that he has continued to hold on the same terms as those 
on which he held in the first year of his term. — (Srimati Altab Bibi v. Joogul Mundle, 

Encroachment by the ten- ^5 W. R., 224; Saheo Sahai t;. Bechan 22 W. R., 31.) See 

notes under s. 51, p. 225, ante. If a tenant encroaches, the 
presumption is that he does so for the benefit of the landlord. — 2 Hay’s Reports, 560.) 
see p. 232 ante. But a tenant’^s mere statement or willngness to pay rent is not 
sufficient to constitute the relation of landlord and tenant. — (Messrs. T. Lyons and 
others®. M. C. G. D. Betts, 13 W. R., 94.) Where the plaintiff and defendant 

both held pottas from the same zemindars, but plaintiff's potta, 
mad"* out ’^'by^ TinpUcd which is of a later date, is iorsLinoorfut, which includes the land 
contuct. defendant holds a lease, plaintiff’s lease does not 

make him defendant’s landlord.— (K.ilam v. Panchu, ii W. R., 128 ; 3 B. L. R., 
A. C. 253.) An alluvial formation accreted to a raiyat’s jote and the proprietary right 
in the accretion was claimed by the Goverment on one hand and the neighbouring 


zemindar on the other. The raiyat held his jote under Goverment, but wishing 
apparently to make sure of the land whichever way matters turn out, he sued the 
• landlord for a potta. The Court, howevdr, held that the suit was not maintainable. 
“ Section 2 of Act X of 1859. ” observed Peacock, C. J., “enacts that every raiyat 
shall be entitled to receive a potta from the person to whom the rent of land held or 
cultivated by him is payable. In this case the rent of the jote is payable to Goverment 
and as the accretion was to the jote, the plaintiff has no right to demand a potta 
from the zemindar or his ijaradar. He is not the raiyat of the zeminder or his 
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ijaradar, for is rent payable by him to the zemindar or his ijaradar nor accretion. ^ — 
Camj3beH v. Krishna Dhun, Marsh/s Reports, 67. 

III. Where the relation has been created or continued by the 
operation of law or by change of parties. 

As, for instance, when the landlord sues a trespasser in the alternative under s. 
By operation of law. 157 of the Bengal Tenancy Act. So it has been held that a 

decree of a Civil Court in a suit (the plaint of which referred 
to s. 30 of Reg. II of 1819, and s. 10 of Reg. XIX of 1793) wliich declared the 
right of the zemindars to assess rent on land not proved to have been held under a 
grant prior to ist December 1790, is sufficiep.t to establish the relation of landlord 
and tenant between the zemindars and the party against whom the right of 
assessment was declared. — (Srimati Soudamini v, Sarup Chundcr, 8 B. I.. R., 
App., 82 ; 17 W. R., 363.) But a different view has also been taken. Where the 
lands in question had been declared in a previous litigation between the 
parties to be mal lands of the plaintiff's zemindari, wrongfully held by 
the defendant under an invalid lakheraj title, it was held that such fact was not 
sufficient to convert the defendant into a tenant of the plaintiff. — (Soudamini v, 
Mohesh, 19 W. R., 262.) Under the provisions of Reg. V of 1799, S> 

V of 1827,3. 3, the Collector took charge of a sub-tenure as administrator of a 
deceased person to whom the sub-tenure belonged ; it was held he was in no sense 
the tenant of the superior landlord, and consequently no suit for rent will lie against 
him. — (Collector of Bogra v* Dwarkanath, 4 B. L. R., App., 80 ; 13 W. R., 194.) 
Where a putnidar and his tenants were defendants in a suit brought by the zemin- 
dar for setting aside the putni, and both were by decree made liable for the mesne 
profits which the tenant eventually paid out of his own pocket, it was held that the 
effect was to cancel all relation of landlord and tenant between the putnidar and his 
tenant, and to give the tenant a right to receive bacl* what he had paid. — (Rakhal 
Moni V. Brajendra, 23 W. R., 303.) Where A holds under B's tenant, liis possession 
is not adverse to 5 , and if he continues to hold, the presumption is that he holds as 
before. If setting up a title to any portion of a property, he obtains a decree against 
B^s alleged tenant, this will give a cause of action against . 4 .— (Bungsaraj v. Mohunt 
Lai, 20 W. R., 395.) 


IV. By change of parties — See ss. 72 and 73 of the Act. The relation of land- 
Reg. XVIII of 1812, S. 3, tenant continues even when the interest of the 

former is transferred by private sale, gift or otherwise or by 
an execution -sale or by the operation of the laws of inheritance or will, or by a 
revenue sale,— -where the purchaser has no legal power to avoid the tenant's interest, . 
or having such power does not elect to exercise it. The law on this point has been 
laid down by s. 109 of the Transfer of Property Act: ** If the lessor transfers the 
property leased, or any part thereof, or any part of his interest therein, the transferee, 
in the absence of a contract to the contrary, shall possess all the rights and, if the 
lessee so elects, be subject to all the liabilities of the lessor as to the property or part 
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transferred so long as he is the owner of it ; but the lessor shall not, by reason only 
of such transfer, cease to be subject to any of the liabilities imposed upon him by the 
lease, unless the lessee elects to treat tlife transferee as tlie person liable to him/* 
There may not be an expr ess agreement between the parties to pay rent : and where 
a party occupies land within a zemindari as a tenant -al-will on term of paying rent, 
a purchaser of the ifcmindari would have a right after his purchase to treat him as 
a tenant. — (Guru Prossunna v. Sree Gopal, 20 W. R., 99.) A purcliaser of land is 
bound b}^ a contract between his vendor and a tenant, which is secured by the rent^ 
of the land remaining in the hands of such tenant, ihe contract being in the nature 
of an assessment of rent of the property f^old. — (Churaman v, Musst. Patoo Kcor, 
24 W. R,, 68.) So the relation of landlord and tenant continues when the latter 
is a permanent tenure-holder or fixed raiyat, and his interest is transferred by sale, 
gift, or mortgage (ss. 12 and 18 of this Act), or by an execution-sale (ss. 13, 14 and 
18), or by summary sale under any law relating to putni or other tenures ( s. 8, cl. 

I of Reg. VIII of 1819, s. 105 of Act X of 1859 ; s. 4 of Act VIII, of 1865, B. C.; s. 
159 of this Act), or by tlie laws of surcossion (ss. 15 and 18 of the Act) ; so the rela- 
tion continues when the tenant is an occupancy-raiyat, and his interest is transferred 
by devolution or death (s. 23 of the Act), or by execution -sale for arrears of rent (s. 
159), or by sale, gift 01 otherwise wlicre his holding is transferable by usage (s. 183, 
illustration (I)), or where his interest is transferred by ;ui cxccution-salc for 
money-dccrcc or by grants, sale gift or otherwise with tlic consent of his landlord. Re- 
ceipt of rent from the transferee has been held to be equivalent to such con- 
sent. A ;5emindar may recogni/e a transfer by receiving rent from the .trans- 
feree. — (Nobo Koomar r. Kishen Chund*fer, Sp. W R., Act X, 112 ; Dwarkanath v. 


Recognition of the trans- 
feree as tenant. 


Allendi, 15 W. R., 320 ; Dhunput v, Vclleyct Al, id., 
211 ; Anundmayi r. Mohendranarain, id., 264; Hanooman 


V, Musst, Koomerunnessa, i Hay, 266 ; Meali Jan v. Karunamayi 8 B. L. R., i.) 
A zemindar may by accepting rent assent to a transfer wliich involves a sub-division 
of a tenure. — (Bharut Chandor v, Ganganarain, 14 W. R., 21 1.) The mere cogniz- 
ance or supposed cognizance by a zemindar of the fact of a party having purchased a 
tenure is not sufficient to cure the defect of non-registration. It must be shown that the 
zemindar has not only known of the transfer, but has accepted the transferee as his 
tenant. — (Sarkics v. Kali Kumar, Sp. \V. R., Act X, 98.) Where a zemindar takes 
rent from a party as holder of a tenure, he cannot afterwards draw back and ignore 
the position of such party, even although the latter^ may not have been registered 
fn his office. — (Mirtunjoy t;. Gopal Chunder, 10 W. R., 466; 2B. L. R., A. C., 131.) 
So again a landlord by having allowed the sums paid into the CoMectorate by a 
third party to be carried to his credit, was held to have clearly recognized the transfer 
from the tenant to the third party, although such transfer had not been registered.-— 
(Ramgobindo v. Doshobhooja, 18 W. R., 195.) In the same way where a landlord 
in executing a decree for rent, sold his raiyat’s tenure, he cannot proceed against 
the old tenant for arrears of rent ; but he must proceed against the execution-purchaser, 
notwithstanding the non-registration of the purchase in his sherista. — (Prosunnomoyi 
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If, Bhubotarini, lo W. R., 494 j Gopee Kristo v. Ram Kumar, Marsh,, 213,) But 
the payment of rent to the gomasta for over two years without communicating the 
fact of purchase lo the zemindar was he'id not to amount to a recognition of such 
transfer by the zeminder. — (Brojo Bihari v AkaGoIam, 16 W. R., 97.) 

V.— Determination of the relation of landlord and tenant 

Section iii of the Transfer of Property Act gives the law on this point succinctly : 
“ A lease of an immovable property determines— 

(a) by efflux of the time limited thereby : 

(b) where such time is limited conditionally on the happening of some event — by 
the happening of such event : 

(c) where the interest of the lessor in the property terminates on, or his power to 
dispose of the same extends only to, the happening of any event — by the happening 
of such event : 

(rf) in case the interest of the lessor and the lessee in the whole of the property 
become vested at the same time in one person in the same right : 

(e) by express surrender ; that is to say, in case the lessee yields up his interest 
under the lease to the lessor, by mutual-agreement between them ; 

(/^) by implied surrender : 

(g) by forfeiture ; that is to say, (i) in case the lessee breaks up an express 
condition which provides that on breach thereof, the lessor may re-enter, or the 
lease shall become void ; or (2) in case the lessee renounces his character as such by 
setting up a title in a third person or by claiming title in himself, and in either case 
the lessor or his transferee docs some act showing his intention to determine the 
lease : 

(A) on the expiration of a notice to determine the lease, or to quit, or of intention 
to quit, the property leased, duly given by one party to the other. 

{a) — To the first of these the corresponding section of the Bengal Tenancy Act 
is s. 44, cl. (c), limited by s. 45, which apply to a non-occupancy-right, bnt there 
is no corresponding provision for tenure-holder and necessarily none for permanent 
tenure -holder, fixed raiyat or occupancy-raiyat, who cannot be ejected on this ground 
at all. 

(6)— To the 2nd corresponds s. 44, cl. (a), limited by s. 46, of this Act. • 

(c) — As, for Jnstance, by sale of the estate or tenure for its own arrears of revenue 
or rent, where the purchaser elects to determine the tenancy.— (Act XI of 1859, ss. 52 

53 ; Act VII, B. C. of igss, s. 12 ; Reg. VIII of 1879, s. 8, cl. i, and s. ii, cl, 2 ; 
Act VIII of 1859, B. C., ss. 66%nd 59; Act VIII of 1865, ss. 16, 4.) There are excep- 
tions to these.-(Act XI of 1859, s. 51, Act VII, B. C. of 1868, s. 12, see the 
Appendix.) The corresponding sections are ss. 159, 160 and 161 of this 


Non-paymenr of rent does 
not determine the tenancy. 


Act. So it has been held that where the lessor's interest 
terminates the lessee must also go out. — (Hurish Chunder v. 


Sree Kail, 22 W. R., 274; Marsh., 166.) But where the relation is once admitted, 


it continues, and mere non-payment of rent does not determine the tenancy. 


(d)— we have a similar provision in s. 22 of this Act. 
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(^)— corresponds to s, 86 of this Act. 

(/‘^--^corresponds to s. 87. 

(^)— (i) Breach Condition. — We have corresponding provisions in ss. loand 
18 (with respect to a permanent tenure-holder and fixed raiyat), in s. 25 (with respect 
to an occupancy-raiyat), and s. 44, els. a and ^ (with i espect to a non-occupancy- 
raiyat). 

(g) — (2) Disclaimer see pp. 142 — 145 and 191 ante. It may, however, be argued 
that it is only when a plaintiff seeks to eject tenant under s. 155 or s. 157 of 
the Bengal Tenancy Act that the law of forfeiture will not apply, but when he 
s^eks to recover possession of the* land by establishing his right to it, there 
is not reason why the tenant who has denied the title of his landlord should be 
allowed to fallback upon a status which he does not recognise, and which his land- 
lord, upon his denial of his right, repudiates. With reference to holders of a non-agicul- 
tural holding as for instance the holder of a homestead or sttrsory tenure-holder, 
s: III . cl 9, the Transfer of Property Act, will prevail. (See ss 112 and 117 of that 
Act). 

(h) — We have a correspoiding provision in s. 45 of the Bengal Tenancy Act. 

The landlord is bound to give and maintain peaceful possession.— But the 

relation will not exist between a raiyat and a zemindar until the former has obtained 
possession. — (Bharut Chunder v. Oseemuddin, 6. W. R., Act X, 56). Delivery of 
possession being a condition necessary for the maintenance of an action of rent, it 
is necessary for the landlord to show that the tenant was able to receive possession. 
— (Hurish Chunder v. Mohini Mohan, 9 W. R., 582 ; Buller v. Lalit Jha, 3 B. L R., 
App. 1 19). In every agreement to have land, there is an implied contract that the 
lessors will give peaceful possession of the land leased to the lessee— (Munee Dutt v. 
Campbell, ii W. R., 278). It not necessary for the lessee to apply to the lessor to 
be put in possession — (Miinee Dutt v. Campbell in review, 12 W. R., 149 ; Radhanath 
V. Jai Sundur, 2 C. L. R., 302). The landlord is bound to do something more than 
merely sign the lease and then say he is entitled to the rent. He is bound to put 
the tenant into possession of the land or secure him quiet enjoyment thereof. — Krista 
Sundur v. Kumar Chunder Nath, 15 W. R., 230. Unless and until he does so, 
he is not entitled to the rent. — Shama Prosad v. Taki Mullek, 5 C.W. N. 816. 
A covenant for quiet enjoyment runs with the land. — Lewis v. Campbell, 8 Tenant 
(1819), 715,* Campbell v. Lewis (1820), 3 B and Aid., 392. A covenant is said 
to run with the land when either the liability to perform it, or the right to 
take advantage of it, passes to the assignee of the Jand — Woodfall (i6th Ed), 172. 
See, however, section 108 of the Transfer of Property Act which runs thus :—** In the 
absence of a contract or local usage to the contrary, the lessor and the lessee of 
immoveable property as against one another respectively, possess the rights and are 
subject to the liabilities mentioned in the rules next following, or such of theilf^ as 
are applicable to the p'-operty leased :— («) The lessor is bound to disclose to thi 
lessee any material defect in the property, with reference to its intended use, of which 
the former is, and the latter is not aware, and which the latter could not with ordinary 
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care discover ; (Z>) The lessor is bound on the Icssee'^s request 10 put him in 
' possession of the property ; (c) The lessor sliall be deemed to contract with th^ 
lessee that, if the latter pays the rent reserved by the lease and performs the contracts 
binding on the lessee, he may hold the property during the time limited by the lease 
without interruption. The benefit of such contract shall be annexed to and go with 
the lessee's interest as such, and may be enforced by every person in whom that 
interest is for the whole or any part thereof from time to time vested ; (n) If the 
lessee becomes aware of any proceeding to recover the property or any part thereof r 
or of any encroacinnent made upon, or any interference with the lessor’s rights 
concerning such property he is bound to give, with reasonable diligence, notice thereof 
to the lessor. ” A landlord is further bound to maintain his tenant in possession^ 
and he is not entitled to recover rent, if the tenant is interrupted or disturbed by him 
or by any person claiming through him, or paramount to him. Thus by granting 
I a later lease he makes himself responsible for any less that may be occasioned to 
the tenant in passessioii under a prior lease. — (Gobind Chand v. Mun Mohan, 14 
W. R., 43). So when he interferes wUh the possession of his tenant by inducing b!s 
under-tenants to pay rent to him, his interference amounts to dispossession.-— 
(Hoymobuty Sri Krishna, 14 W. R,, 58; Kadiimbini v. Kashce Nath, 13 W. R., 
338); or if he takes, possession by a seezwal.— (Donzclle Gridhari Sing, 23 W. R., 12 1). 
Eviction by title paramount to that of the lessor is a good answer in suit for arrears 
of rent. ** According to the Englis h I.aw, ‘ if the lands demised be evicted from the 
tenant, or recovered by a title paramount, the lessee is discharged from the 
payment of the rent from the time of such eviction, ’ and if he is evicted from part 
the rent is to be diminisiicd in propor tion to the land evicted. It is laid down in Bacon's 
Abridgment. Tit. Rent (m) where a lessor ^Irters forcibly into part of the land^ there 
are variety of opinions whether the entire rent sliall not be suspended during the 
continuance of such tortious entrw, and it seeius to be the better opinion and the 
settled law at this day, that the tenant is discharged fr om the pa} ment of the whole 
rent till he be rcstor'cd t> the whole posecssion, ll rat no man may be encouraged to 
injure or disturb the tenant rii his possession, whom by the policy of the law he ought 
to pr'otect and defend,' and it has been held that when a lessee is evicted by title 
paramount to that of his les.sor, an apportionment of rent may take place in an 
action brought for the rent. It appears to me that the is on the lessor, or who 
claims to be entitled to an apportionment to show what is the fair rate of the lands 
out of which the tenant was not evicted. — (/’cr Peacock, C. J., Gopanand v, Lalla 
Gobind Pershad 12 W. R., 109,* Brajanath v, Iliralal, i 13 . L. H., A. C. 87, 10 
\V. R., 120). If the interference be in respect of only a portion of the property, 
there should be no apportionment of the rent, the whole rent being equally charge-^ 
able upon every part of the land. — Hurro Kumari v. Puma Chandra, 1 . L. R., 28 
Oal., 188. But if the tenant is disturbed by the wrongful act of a stranger, the 
landlord's right to receive rent is not affected. The tenant may proceed againsj;^ 
the trespasser under law — (Gobind Chundcr r. Krishna Kant, 14 W. R., 273; 

Donzclle V* Gourdhari, 23 W. R,, 121.) The right to rent, however, ceases the 
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tenant is dispossessed ^by a stranger who has a good thle/the lessor having none^ 
This principle is recognised in Runglal v. Lalla Rudur^Pershad, 17 W. R., 386. 

It is not only actual eviction of the tenant which suspends his liability to ffety 
rent ; any act of the landlord substantiaSly interfering with the enjoyment of the 
demised property would entitle the tenant to a suspension of the rent during such 
interference, even though there can not be actual eviction — Dhanputi Sing 7/, Mahomed 
Ka;?;im Ispahain, I. L, R., 24 Cal., 296 ; nor, in order to disentitle the landlord froii> 
claiming or recovering rent, is it necessary that there should be a complete eviction r 
wilful disturbance of the lessee’s quiet possession and enjoyment is a sufficient dis- 
entitling cause — Rani Lalita Sundari 7;. Rani Surnamayee Dasee, 5 C. W, N., 
353. In one case, however, it was held that when the superior holders of a tenure 
over the plaintiff compelled his tenants to attorn to them and pay rent accordingly 
it was not an ouster in law of the plaintiff, and that the plaintiff was entitled to a 
decree for rent against the defendants, who were said to have a cause of actiort 
for damages against the superior holders of the tenure.*— Chundernath Jugut^ 
Chunder, 22 W. R., 337. The correctness of this decision, however, is doubtful. Mere 
discontinuance of rent by the raiyats does not amount to dispossession — Tarini 
Mohan v, Gunga Prasad, I. L. R., 14 Cal,, 649. But if the raiyats withhold 
rent at the instance of the landloid, it is a disturbance of the quitt possession of the 
tenant. In a suit for rent where the tenant defendant alleges that he has not been 
put in possession of the entire land demised, the onus is on the tenant especially 
where rent has been paid for a number of years under the lease. — Beni Madhub 
Sridhur Deb, 1. 1-, R., 10 C, L. R., S5S* Where a lease purports to granta lar- 
ger interest than the lessor possesses, it is only invalid or void to that extent and na 
more. If a tenant were to create a lease extending be>ond his term, the lease would 
take effect only for the term and not beyond. Should he, however, acquire a 
larger interest during the subsistence of the lease, the lease would extend to that 
interest. — Huiish Chunder v. Sreekali Mukherjj, 22 W. R., 274; Sarat Sundari v 
Binny, 25 W. R., 347 i Modhu Sudan v. Rooke, i 0. W. N., 433 ; 1. L. R., 25 Cal., i ; 
L. R., 24 I. A. 164. A Hindu v'idow who is in possession of her deceased 
husband’s estate, cannot grant a patni unless for a necessity recognised by the Hindu 
Law. If it were created without any such necessity the patni would only be void- 
able, not void ; as the reversioner might elect to assent to it and treat it as valid. 
—Modhu Sudan v. Rooke, supra. Although thefe may not be an eviction in the 
proper sense of the word, when the lessee brings a suit for possession of the lands 
demised and obtains a decree only for a part, the result of which is to preclude him 
from getting a substantial part, his position is the same as if he had been evicted. 
He therefore, has the same equity for an apportionment as if he had been evicted.— 
Imambundi Begum v. Kumlesswri Peshad, I. L. iJ., 21 Cal., 1005. 

Toil&Xlt cannot deny landlord's Utlo : — The principle is ** once a tenant, always, 
i tenant.” This has been eniinciated and embodied in section iiuof the Indian 
Evidence Act which runs thus ; ** No tenant of immoveable property, or person 
claiming through such tenant, shall, during the continuance of the tenancy,, be 
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p^thitted to deny that the landlord of such tenant had, at the beginning of the 
tenancy a title to such immoveable property, end no person who came ypon any 
immoveable property by the license of the person in possession there of, shall be 
permitied to deny that such persons had^atitle to such possession at the time when 
such license was given.” See Joynarain Bosu v. Kadambine Dasi ; 7 B. L. R., 
3 S 3 • ^nd T aylor on Evidence, sections 88-9. But where A had executed a 
kabuliyut to B, the zemindar, and B. subsequently granted a putni lease to 0 , 
who sued A for rent upon the kabuliyut executed in favour of A, A admitted 
the execution of the kabuliyut but pleaded that B was only a benamidar for her 
husband ; it was held that it was open to A to prove his plea. — Donzell v. Kedarnath, 
7 B. L. R., 720, 721 note ; 26 W. R., 352. Bhyro Singh v. Lelanund Singh, 21 W. R., 
*53; Sonamairs Bibi v. Dhan Munshi, i C. W. N., xxiv. So a tenant who 
pays rent to a person and believing him to be the landlord’s representative, is not 
estopped from showing the Want of title in that person. — (Banhe Madhub v. Thakur 
Das, B. L. R., F. B., 588 6 W. R., Act X, F. B., 71). The learned Chief Justice 
observed in this case : — **But even if the widow had been in receipt of her husband's 
share of rent, that is to say, if after her husband’s death the tenant had paid 
rent to her speaking for myself alone. I should have been of opinion that neither 
she nor her granted^ would be entitled in this suit to recover the rent after the will 
of her husband was established and her title disproved. According to English Law, 
if a man takes land from another as his tenant, he is estopped from denying the 
title of that person. But if he takes land from one person and afterwards pays 
rent to another, believing that other to be the representative of the person from 
whom he took the land, he is not estopped, in a suit for rent subsequently be- 
coming due, from proving that the person to whom he so paid rent was not the 
legal representative of the person from whom he took. For example, if a man 
pays rent to another, believing him to be the heir-at-law of his deceased landlord, 
and afterwards discovers that he is not the heir-at-law or that the landlord left a will, 
the tenant in a suit for subsequent arrears of rent, would not be estopped from 
showing that he paid the former arrears under a mistake, and that the person to 
whom he so paid had no title. The admission of a man’s representative character 
by payment of rent to him is not conclusive, although it may amount to primd^ 
facie evidence. It is like all primd facie evidence, liable to be rebutted and the 
tenant is not estopped from rebutting it, if he can.” So in Ranee Tilleswari v. 
Rani Ashmed, 24 W. R., loi, the Court remarked : ''It has been said that the 
plaintiff has already recovered a decree for rent against the ancestor of the defendant 
idt a previous year, and he is therefore estopped from denying the title of the 
plaintiff who has thus become his zemindar. This contention is not correct. If 
the tenant had been installed in possession by the plaintiff, i. e., if his tenancy 
had been created by her, no doubt if he would not have been competent to question 
the titfe of the alleged assignee of his admitted landlord, and I do not know of 
any principle of law which prevents him from doing so.” So a receipt oL rent 
in which the zemindar styled himself ‘^‘Zemindar of 4 annans” but which showed 
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that the raiyat did not pay the iremindar the full 4 annas’ share of rent was held 
not to estop the raiyat from questioning the landlord's title — (25 W, R., 69.) Section 
1 16 of the Evidence Act shows that though the tenant is not permitted, during the 
continuance of his tenancy ^ to deny that the landlord had at fhe heginnig of hi$ 
tenancy, he is at liberty to prove that such title has ceased to exist — (Burne and Co* 
V. Rashamayi, 14 W. R., 85; Gopanand v. Gobinda Prosad, 12 W. R., 109 j 
Mohun Mahla v. Meer Shamsul Huda, 21 W. R., 5 ; Amner v. Ram Krishna, 
I. L. R*, 2 Mad., 264 ; Vedu v. Nilkantha, 1 . L. R , 22 Bom. 420). or that bis land- 
lord had no title before the commencement of the tenancy where the tenant was 
in possession before, and he give a* kabuliyat to a person claiming a derivative title 
from the last owner, he is not estopped from disputing the title of that person. The 
Court observed: ‘The words ‘at the beginning of the tenancy’ in that section can 
only apply to cases in which the tenants are put into possession of the tenancy 
by the person to whom they have attorned, and not a to case like the present, 
where the tenants have previously been in possession. Possession in this case 

Derivative title really from the raiyat defendant to the plaintiff, and 

not from the plaintiff to the defendant. Further it cannot 

be said that there was any such contract between the parties as would estop 
the defendant from denying the plaintiff’s title inasmuch as no consideration 
was given. Had the plaintiff inducted the defendant into possession, the giving 
of possession would have been the consideration, but the defendant «was in 
possession before, and all that he did was to give a kabuliyut to a person claim- 
ing derivative title from the last owner. This title the defendant now wishes 
to dispute, and we think that he is entitled to do so” — (Lai Mahomed v. 
Kallanis, I, L. R., ii Cal., 519). See also Cornish v. Scarell, 8 B. and C, 471 ; Hall 
V. Butler 10 A.andE, 204; Brojonath Chowdhuri v. Lall Meah, 14 W. R., 391 ; 
Jasingbhai v. Hatji, I. L. R.^- Boni., 79. But if the new landlord does not claim 
through any derivative title from the former owner, but sues upon a kabuliyat 
executed by the tenant in possession, will this decision apply ? I think it will, be- 
cause the words ‘at the beginning of the tenancy’ means the beginning of the 

tenant's tenancy, and not the introduction of anew landlord.” The admission in the 
kabuliyat will then operate as an admission but not as estoppel. In a suit to eject 
a t^ant holding over after the expiration of the lease, it is not competent to the tenant 
to set up that his landlord, the plaintiff, holds under an invalid lakheraj, and that the 
zemindar, and not the plaintiff, is entitled to the land. — (2 Hay, 473/ Marshall^ 
377). Similarly a person who pays rent to another believing him to be the landlord’s 
representative, is not estopped from afterwards showing the want of title in that other.— 
Beni Madhub v. Jhakurdas B. L. R., 7 B. 538 ; 6 W. R., Act X, 71 ; Gouri Das v 
Jugomath, 7 W. R., 25. A tenat is not precluded from questioning the title of 
the assignee of his admitted landlord. — ^Tillesvari Koer v. Asmedh Koer, 24 W* R.^ 

101 WJien the ostensible landlord is not the real lessor and( 
^ * beneficially entitled to the rent, but is only a benamtdar for 

a third party, the tenant is competent to deny his lessor’s title.— (Donaelfe v. 


Benamidar. 
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Kedarnath, 7 B. L. R., 720 ; 16 W, R , 186 ; 20 W. R., 352 ; 24 W. R., 44.)— Kadur - 
nath V. Donzlle 26 W. R,, 352 ; Musst. Indurbutti Koer r. Shaik. Muhbub Aly, 
24 W* R., 44/ Kailas Mundle Burada Sundari,!. L. R., 24 Cal. 711. 

Possession of tenant not adverse to his landlord:— Another well recognised 

principle of law is that the possession of a tenant is not adverse to his landlord. — 
Shirsteedhur Mozoomdar v. Kali Kant i W. R, 171 ; Watson & Co, v, 
Shurut Soondaree Dbi 7.W. R., 395,* Davis v, Kazee Abdll Hamed 8 W. R.^ 
SS; Grish Chunder Roy v, Bhugwan Chundr Eoy 13 W. R., 191 ; Lakhoo 
Khan v* I Wise 18 W. R., 443 ; Baboo Doolee Chund v. Sham Beharee Singh 
24 W» R., 113; Haradhun Roy Hulodhur Chunder Chowdhroy 25 W. 
R., 56; Raj Kishore Surma Chuckcrbuty v. Grija Kant Lahiree 25 W. R.^ 66. 
Where the relationship of landlord and tenant has once been proved to exist, the 
principle of once a tenant, always a tenant ' will apply, and the tenant will 
not be allowed to set up an adverse right. The mere non-payment of rent, 
though for many years, is not sufficient to show that the relationship has ceased 
and a tenant who is sued for rent and contends that such relationship his ceased, is 
bound to prove that fact by some affirmative proof, and more specially is he so bound 
when he does not expressly deny that he still continues to hold the land in question 
in the suit. — (Rungalal v, Abdul Guffur, I. L. R., 4 Cab, 314; Poreshnarain v, 
Kashi Chunder, I. L. R., 4 Cal., 661 ; Grish Chunder v. Bhugwan Chunder, 13, 
W. R# 191 ; Trailokya v. Mohim Chunder, 7 W. B., 460.) So where A holds under 
B's tenant his possession is not adverse to B, and if he continues to hold, the 
presumption is that he holds as before. — (Bungsraj v. Mohun Meghlal, 20 W. R., 398.) 
But should A set up a title to any portion of the property and obtian a decree 
against B^s alleged tenant, that would give B a cause of action against A - {Ibid,) 
The principle applies so long as there is no dispute or confliting claim. — Ram Chunder 
V, Madha Kamari I. L. R„ 12 Cal., 481 P. C. Simila|^y if the tenant openly sets up 
an adverse title and holds adversely, limitation runs,— (Hurnath v. Jogendra Chunder^ 
6 W. R., 218; Nujimuddin v. Lloyd, 15 W. R., 232; 12 W. R., P. C., 6; Tikaitnu 
Gouru Coomaru v. Bengal Coal Co., 13 W., R., 129 ; Tikaitnu Gouru Cumaru v, 
Saroo Cumaru, 19 W. K., 52; Pitamber Babu v, Nilr ani Sing Deo I. L. R. 
3, Cal. 793. Gopal Rao v, Mahadeo Tao, 1 . L. R., 21 Bom., 394; Go^sain 
Dalman Puri v. Bipin Behari, ,L L. R., 18 Cal,, 520), In a suit for poss- 
ession of land brought against a tenant who is really a trespasser, the defendant, 
by merely alleging tenancy in his written statement, does not preclude himself 
from pleading limitation. — (Dinamayi v. Durga Prasad, 21 W. R., F. B., 70, 
overruling 7 W. R., 395.) But in a suit for possession, where the defendant admits, 
tenancy and there is no finding to the contrary, the Court cannot regard his possession 
as adverse, and apply the law of limitation, even if the plaintiff has not had khas 
possession for twelve years. — (Doolee Chand v. Sham Bihari, 24 W. R., 1 13; 
Haradhon v. Hulodhur, 25 W. R., 56; Rajkishore y. Girijakant, 25 W. R., 66; 
Lakhu Khan V. Wise, 18 W. R., 443 ; Grish Chunder v. Bhugwan, 13 W. R., igi ; 
I* L. R.^ 4 CaL, 327 ; 7 W. R., 395.) 



BENGAL TENANCY ACT. 


mNANlMR 


•] 


44 ! 


Popfeiture of rights by denial of landlord's'title:— The doctrine of disclaimer 

has been discussed at pp. 142-145 and 191. 

BoHami-holdor* — in a suit for arrears *0! rent, in which an in terven or alleging 
that the plaintiff was mercl}' his benamider was added as a defendant un^ier the 
Code of Civil Procedure, s. 72, it was held that it was wrong to introduce him into 
the case, and that any issue as to the alleged benami was foreign to the suit.— 
(Rughoonath Prosad v, Byjnath, 24 W. R., 349.) Plaintiff who derived title from 
who was the ostensible purchaser of certain immoveable property at an auction-sale 
in execution of a decree against By brought a suit to recover the rent of such property 
from the talukdars. The appellant was allowed to intervene alleging that A was 
the benamidar of a third person from whom he himself had purchased the property. 
The lower Courts, however, refused to try the question of benami as not being admis- 
sible in a rent-suit. On appeal, held^ that the question of benami was properly 
raised in the suit and ought to have been tried. — (Tarini Kant v* Krishna Mpni, 
5 C. L. R., 179.) The Court distinguished this case from the former thus : “ Here 

there is no question as between the benamidar and the beneficial owner, between 
Gagan Chunder as benamidar and Goluk Nath as beneficial owner. It is admitted 
that Gagan Chunder, although the recognized purchaser of Bisvanath’s interest at 
the execution -sale, never exercised proprietory rights by collecting rent, &c. Con- 
sequently as between the plaintiff, who derive from Gagan Chunder, and the inter- 
venor-defendant, who derive from Goluk Nath Chowdhry, the question is fairly 
raised and ought to be determined, namely, which of the two is entitled to the rent. 
If the lower Court thought that this question of title could not be raised in a rent- 
suit it ought not to have admitted the intervenor-defendant as a party to the suit, but 
having admitted him it ought not to have tried the issue which he raised." 
Tsued for arrears of rent on a specific share of a tenure. G intervened, denying 
T's right and title, and claiming the right to receive the rent claimed as against T : Held 
that the question of title having been determined, (J^ould not sue to re-open the same 
matter.— (Gobi nd Chunder v, Taruk Chunder, i C. I.. R., 35.) In a suit for rent, 
where the defendant .alleged that a person, not on the record, had a joint interest 
with the plaintiff in the prope*“ty in respect of which the rent was due, it was held 
that, if the plaintiff disputed this and objected to such course being taken, it was 
improper to add such person as co-plaintiff, and* that, if added at all, he should 
be a defendant, in order that the issue between him and the plaintiff might be 
properly tried ; and also that in such case an appeal lies under s. 591 of the 
Civil Procedure Code. — (Goghe Sahoo v. Prcmlal Sahoo, I. L. R , 7 Cal., 148.) 
A landlord cannot hold both the nominal lessee and the benamidar liable for rent, 

but must make his election. ** If he proves that the person in 
fers, the landlord may sue whose name the lease was taken was simply an agent for 
the real tenant. another, he can proceed against that other, unless he elects to ; 

sue the agent on his written contract in which case he cannot go against the princip^IJ 
(Sheik Kamyab r. Musst. Omda Begum, Act X, 88). The same view seen^s to 
have been maintained in Pros^nna Kumar v. Kailas Chunder, 8 W. R., 428 : F. B.* 
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The question is in fact a question of undisclosed principal ; and the following sections of 
the Indian Contract Act will throw some light upon it : ** In the absence of any 

contract to that effect, an agent cannot personally enforce contracts entered into by him- 
self on behalf of his principal, nor is he personally bound by them : such a contract 
shall ber presumed to exist in the following cases: (i) where the contract is made 
by an agent for the sale or purchase of goods for a merchant resident abroad ; (2) 
where the agent does not disclose the name of his principal ; (3) where the principal, 
though disclosed, cannot be sued. (s. 230.) If an agent makes a contract with 
a person who neither knows, nor has reason to suspect, that he is an agent, his 
principal may require the performance of the fontract ; but other contracting party 
has, as against the principal, the same rights as he would have had as against the 
agent if the agent had been the principal. If the principal discloses himself before the 
contract is completed, the other contracting party may refuse to fulfil the contract 
if he can show that, if he had known who was the principal to the contract, or if he 
had known that the agent was not a principal, he would not have entered into the 
contract. (s. 231.) Where one man makes a contract with another, neither 
knowing nor having reasonable ground to suspect that the other is an agent, the 
principal, if he requires the performance of the contract, can only obtain such 
performance subject to the rights and obligations subsisting between the agent and 
th^ other party to the contract (s. 232). In cases where the agent is personally 
liable, a person dealing with him may hold either him or his principal or both of them 
iable. ” (s. 233.) 


When relationship of 
landlord and tenant has 
existed. 


A registered owner under Act VII of 1876 (B. 0.)=— See notes under s. 6o 
anie, pp. 256-58. 

Onus probaudi. — When once it is established that the persons at one time 
stood to each other in the relationship of landlord and tenant, 
or had been acting towards each other as such, the burden 
of .sliowin^ that the relationship has ceased is on the person 
affirming it. — Section 109 of the Evidence Act (Act i of 1872) ; see also Ameer 
Ali and Woodroffe's Commentary on the Evidence Act, 2nd Ed., p. 746 ; and 
Mohun Mahtoo v. Meer Shumsool Huda 21 W. R., 5 ; Rungo Lall Mun- 
dul, Abdool Guffoor I. L. R,, 4 Cal., 314, supra ; and Parbutii Dassi 'z;. Ram 
Chand Bhuttacharjee 3 Cal. L. R., 576. But where the tenancy is not admitted, and 
it has not been shown that the parties at any time stood to each other in the relation- 
ship of landlord and tenant, the burden of proving an alleged 
tenancy is on the party asserting it to exist. — Rammoni 
Mohurir i*. Aleemuddcen 20 W. R,, 374 ; Batai Ahir ^;.Bhug- 
gobutty Koer ii C. L. R., 476. Where, in a suit for rent or recovery of possession 
or enhancement, the defendant sets up a rent-free title, the determination of the question 

at issue will depend on the particular facts of the case. — Qurnan 
Kazi V. Harihur Mukerji W. R., Special No.. F. B., 115; 
Matungini Debi, ‘Mohammed, W. R., Special No., Act X, 30 ; Bissessur Chucker- 
butty V. Wooma, Churn Roy 7 W. R*. 44: Purseeh Narain Singh Bissessur 


When that relationship 
is not shown to have ex- 
isted. 


When defendant sets 
lip a rent-free title ; 
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Dyal Singh 7 W, R,, 148: prodhan Gopal Singh v. Bhoop Roy Ojha 9 W. 
R- 570 ': Baj Kibhore Mookcrjee v. Hureehur Mookerjee 10 W. R. 17. Prera 
Chand B^rik v. Brojo Nath Koondoo 10 >V. R. 204, Harihur Mookhopadhya v, 
Madub Chander Babu 8 B. L. R., 566. 14 Moore’s, i. A, 152 ; Arfun Nissa 
V. Peari Mohun Mukcrjee I. L. R., i Cal. 378. in a suit for resumption of lands 
where the defendants allege that the lands are lakheraj, the onus is on the 
plaintiff in the first instance, to show that the lands are mil, and if he fails to 
make out a primd facie case, the suit should be dismissed — Narendra Narain v, • 
Bishnu Chander, I. L. R, 12. Cal. 182. Where the title of landlord is admitted 
in respect of a portion of the land in dispute,, it was said that it lay on the 
defendant to prove his plea of not being the plaintiff’s raiyat as to the rest. 
In Gooroo Prosad v. Juggobundoo, W. R., Sp. No. i F. B., 15, which was a suit for 
assessment at enhanced rates, and not for resumption and in which the defendant 
admitted that the main portion of the lands in dispute was rent-paying but alleged 
that another poition was rent-free, it was held that the plaintiff was not bound to 
prove that the lands were rent-paying until the defendant pointed out their precise 
situation.— Sotto Ohurn v. Mohesh Chunder 3 W. R., 178. It was further held 
that where the defendant admits a tenacy for one portion of the land for which rent 
Part rent-free and part rent- sought, he must give some privnl fade proof of an osten- 

siblc rent-free holding to bar a plaintiff in a suit for enhanced 
rent. — Ashrufoonnissa v. Umung Mohan, 5 W. R., Act X, |8; see also Huree 
Mohun V, Guiccboollah 22 W. R., 417 ; Ram Kumar v. Beejoy Gobind, 7 W. R,, 535. 
But where there I is primd facie evidence that a tenant holds part of land sought 
to be enhanced as paying rent, and part as rent-free, or where the tenant starts his 
case with primd facie proof of a rent-free title, the onus is shifted from the raiyat 
to the landlord. — Nehal Chunder v. Hara Pershad, 8 W. R., 183. In a suit for 
enhancement of rent, where the tenant undoubtedly holds and pays rent to the 
plaintiff for lands within his lemifidart, the mere allegation by the defendant that 
a portion of those lands is rent-free does not throw the onus on the landlord of proving 
what particular portron of the land which the tenant holds is rent-paying.— -Heera 
Ram r. Ashruf Ali, 9 W. R., 103. The onus is primarily on the tenant to prove that 
such portion of the land is so held by him ; when he has done so the onus is then 
shifted upon the landlord to rebut such primd fade ^idence.— Newaj Bundhopadhya 

V, Kali Prosonno, I. L. R.; 6 Cal., 543 ; 8 C., L. R., 6]*; Akbur 
Resumption suit. All V. Bhyea Lai I. L. R.. 6 Cal ., 666 ; 7 L. R., .497. But 

in a suit for resumption of lands alleged by the defendant to be lakhiraj, it has 
been held that it was not enough to show that they lay within the ambit of the 
plaintiff’s smtWaW.— Harihur v. Madhub, 14 Moore’s 1 . A., 152; 8 B. L. R., 
566. The landlord was bound to show in the first instance that they were part of 
the mdl lands of his estate. This he could do by proof of receipt of rent or that 
its proceeds were taken into account at the Permanent Settlement, or by any ^ 
other sufficient means.”— Bachuram v. Peari Mohan, I. L. R., 9 Cal., 815' 
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12 C. L. R., 475; Narendra V. Bishan, 1 . I-. R., i2Cal., 182, but see Raja Sahib 
Persad v. Doorga Pershad, 12 Moore’s, 1 . A., 331. The fact that the land in 
dispute is surrounded by other lands Ijeld by the defendant for which rent is paid^ 
is evidence to show that the land forms part of his tenure and is not his lakhiraj 
holding ; but no decree can be passed adversely to the defendant on that facfi 
unless it be held to establish a priml facie case in favour of the plaintiff. And 
where, in a suit by a landlord for khas possession of land, the defendant set up 
, and proved an intermediate tenure, the onus was held to 

When intermediate tenure ^ , , 1 r 1 j 

set up. be on the plaintiff to prove that the parcel 01 land sought to 

be resumed was outside such tenure. — Rhidoy Krista v. Nobin Chunder, 12 C. L. R., 


In a suit for enhancement in which it was contended that the land constituted 
a grant created before 1793, it was decided that the onu^ 
UabHlty to enhancement. plaintiff to show that the land was included in 


the jsemmdari at the time of the Permanent Settlement, and was therefore liable to 


enhancement. — Assanulla v. Basaratali, I. L. R., 10 Cal., 920. Where, in a suit 


for enhancement, the defendant pleads that rent had been assessed on lands covered 
by hedges and ditches and forming boundaries between fields, and that, according 
to custom, such lands were not liable to pay rent at all, the onus is on the defendant 
to prove the custom. — Hurro Chunder v. Jogeshar Nundee, 6 W. R., Act X, 
46. Ina suit for enhanced rent of a taluk, the existence of which as an ancient 
taluk is undoubted, and when the only question in the suit is whether the rent is 
fixed or variable, the onus is first on the defendand to prove that he has held at a 
uniform rent for 20 years, and (if the defendant prove so much) then, on the plain* 
tiff to prove that the rent has varied since the Permanent Sattement. — Rashmani 
v. Horronath, i Y?. R., 280. When a tenure-holder has proved that he has held the 
lands at a fixed uniform rent anterior to the Decennial Settlement, then, on failure 


of evidence of payment of a fluctuating rent by the zemindar, on whom the onus 
probandi lies, the tenure must be held to be an intermediate or dependant taluk 
within the meaning of section 51 of Regulation VIII of 1793. — Bama Sundari v. 
R'adhika, 13 Moor’s, I. A. 248; 4 B. L. R., P. C., 8; ^ W. R., P. C., ii. 
Where enhancement is claimed under section 7 of the Bengal Tenancy Act, and 
the plaintiff’s case is that he is entitled to receive as a fair rent a greater share of 
the tenure-holder’s profit, it is for him to sUirt his case by proving that the 
existing rate was below the customary rate payable by persons holding similar tenures in 
the vicinity, or that it was not fair and equitable ; but the evidence in that behalf must 
be of a character sufficient to throw on the defendants the burden of proving that the 
existing rate is fair and equitable.--^Hem Chunder v. Kali Prosunno, I. L. R. 26 Cal., 
832. Where a defendant admits being a tenant, but pleads that his tenancy is 
of a permanent character and that he is e.ititled to hold at a rate which cannot 
be enhanced, the onus is on him to prove his allegation. — Rajah Khetter Kristo v* 
Kumar Dinendra Narain 3 C., W. N., 202. When a defendant alleges that he 
Ijolds a permanent tenure, the burden of proving that fact lies on him, and it IS 
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Wh<n defendant allcgBB a 
permanent tenure. 


not for the plaintiff to show that he is not a tenure-holder 
but only a raiyat. — Nilmoni v.Mathura Nath C. W. N., clix. 
In one case it has been laid down in somewhat broad terms, that, if a plains 

When plaintitf set* up "P “ agaihst Government a permanent or peipe- 

permanentaettiement. tual settlement, it is incumbent on him to make out that 

case.— Prosunno Coomar v. Secretary of State, 1 . L. R., 26 Cal., 792 ; 3 C. W. N., 
695. In a suit by a purchaser at a sale for arrears of revenue to enhance the rents 

In suit by auction-pur- certain taluks, the onus of proving that the taluks had 
chaser for enhanced rent. been held at a fixed an invariable rent twelve years an- 
tecedent to the Permanent Settlem^t is upon the person setting up such a title,— • 
Gopal Lall v. Teluk Chanddir lo Moo. I. A., 283; 3W, R. P. C, 183. Proof 
of existence of the tenure from the time of Decennial Settlement is sufficient to bar 
a suit for enhacement when the plaintiff is not an auction-purchaser ; but when the 
plaintiff is an auction-purchaser he must show when he purchased, before he 
can insist upon direct proof of the existence of the tenure twelve years prior 
to the Decennial Settlement. — Remesh Chander v* Modhusudan^ 6 W. R., 252, 
Where the purchaser of an estate at a revenue-sale brought a suit under the 

When purchase ha» been P'‘o'’‘S'ons of section 37 of Act XI of 1859 to eject the defen- 
made at rerenue-saie. dants from certain lands within the estate, which he alleged 
they were holding without any protected interest, but which they on their side claimed 
to hold as a subordinate taluk that had been in existence and in the possession 
of themselves and their predecessors since the time of the Permanent Settlement, 
and it was found as a fact that the tenure had been in existence since 1798-99, it was 
held that, although in the first instance the burden of proof was on the defendant, 
yet it had been discharged by the proof of their long possession an4 of the fact that the 
taluk was in existence a hundred years ago. — Nityananda v. Bungsi 3 C. W, N., 341, 
See also Forbes v» Munshi Mahomed Hossein 20 W. R., 44. In a suit to recover 

arrears of rent at enhanced rales, the onus of proving both 
the quantity of land held by the defendant and the rates 
is upon the plaintifT.— Golam AH Baboo Gopal Lai, jJW. R, 56, It lies on 
the plaintiff to m^ke out distinctly the different grounds on which he rests 
his right to enhance, via,, excess of area, increase of productiveness apart f^:om 
the tenant’s agency, or increase in the value of produce. — Golam AH v. Gopal 
Lai, 9 W. R., 65* Foolin Beharee v. Watson & Co., 9 W» R., 190 ; and he must 
prove that the present rate is not fair and equitable, — Hills v. Jendar Mundul 1 W# 
R*i 3 * Ii' ^ for rent by a share-holder, when the defendant contends that he is not 
bound to pay otherwise than **by entirety" to the person entitled to the whole rent, tile 
In suit by shars-holder plaintiff to show that he is entitled to sue 

for a fractional portion. — Lalun v. Hemraj, 20 W, R., 76* 
Where a defendant cairns reduction of rent on the ground of diluvion, tbe 

onus is on him to prove what lands have been wash^' 
away.— Savi v. Obhhoy Nath 2 W. R., Act X, 28; So 
when he pleads remission of rent.— Bunwari Latt el 


Enhanced rent. 


When defendant claims 
reducton. 
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long 9, W. R., 239 i Rash Dhary v. Khakon Singh I. L. R., 24 Cal., 433. 

, , „ . ^ Where the lands in suit formed part of a patni belonging' 

raiyati holding is transfer- to the plaintiffs, and constituted the raiyati holding of one ilf, 

and, in execution of a money decree against the said M, were 
sold and purchased by the defendant, in a suit by the plaintiff to recover possession 
of the lands upon the ground that the holding of M was a non-transferable one, and 
that the defendant coj:isequent!y acquired no title under his purchase, the defendant 
alleged that the holding was of a permanent and transferable character ; it was held 
that the onus lay on the defendant to establish his allegation.— Kripamay Deby v, 
DurgaGovind, I. L. R., 15 Cal., 89, dissenting from Doyes Chand v. Anand 
Chunder, I, L. R., 14 Cal., 382. The onus of proving the transferability of an 
occupancy right without the landlord’s consent being thus upon the person alleging 
it when the allegation is based upon usage or custom, it is necessary to prove thet 
existence of such usage or custom on the estate of the landlord, or that it is so prevalcn 
in the neighbourhood that it can reasonably be presumed to c.\ist on that estate. — 

Palukdhari V. Manners, I. L. R., 23 Cal., 179. The onus of 
When it is allied that proving whether particular land is the proprietor’s private land 
Ipnd.** ® is on the person alleging it to be so. — Hari Das v. Ghansam 

Narain, I, L. R., 6 All. 286: See section 120 (3) or notes to s. 120 a?ite. 

See s. 51 antesnA notes pp. 225-6 The onus of proving the proper rate is upon thl 
plaintiff, and upon the defendant. — (Samira Khatun v. Gopa 
RaUofrent. Tagore, I W. R., 58; Khola Mandal v. Piru Sarkar, 6 W. 

R.,Act X, 18 ; Ashraf v. Ram Kishor Ghosh, 23 W. R., 288). The fact that a tenant 
sometime ago gave a kabulyat for a limited period at a particular rate of rent is not 
sufficient to thorw up&n the defendant the onus of proving what the present rent is, 
without any evidence on the part of the landlord that the rent specified in the kabulyat 
had ever been realized from him. — (Makunda Chandra Sarma v. Arpan AH, 2 C. W. 
N., 42). In a suit to recover arrears of rent from the defendants who, as ticcadars of 
the plaintiff’s Share in a certain mouzah, had been in possession from 1262 
tQ 1281 without having paid any rent, the plaintiff who claimed a bhaoli rent 
at the rate of 9 annas of the crop, proved that in the mouzah in question the raiyats 
paid rent at that rate. Held that under the particular circumstances the onus was 
the defendants who alleged that the proper rate was 8 annas to prove their 
allegation. — (Lochan v. Anup, 8 C. L. R., 426). In a suit to recover arrears of rent 
af enhanced rates, the onus proving both the quantity and the rates is upon the plaintiff 
anc^ not upon the defendant.- (Ghulam AH v. Gopal Lai Tagore, i W. R., 56). It 
lies on the plaintiff to make out distinctly the different grounds on which he rests his 
right to enhance, viz., excess of area, increase of productiveness apart from the tenant’s 
agency, and increase in the value of produce. — (Ghulam AH v. Gopal Lai Fhakur^ g 
W. R., 6$ ; PuHn Bihari Sen v. Watson & Co., 9 W R., 190 ; Doma Rai v. Melon, 
20 W. R., 416), and he must prove that the present rate is not fair and equitable,— 
(Hills V. Jendar Mandal, i W. R., 3). In a suit to recover arrears of rent from the 
defendants, who, as ihikadarsoi the plaintiff’s share in a certain mauzah had been in 
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possession from 1262 to 1281 without having paid any rent, the plaintiff, who claimed a 
bhaoli rent, at the rate of 9 annas of the crop, proved that in the mouzah in question 
the riayats paid rent at that rate, and it was held that under the particular circumstanced, 
the onus was on the defendants who alleged that the proper rate was 8 annas to 
prove their allegations— Lochan Chaudhri v. Anup Singh, 8 C. L. R., 426. 

BatO of rSntl'PloadillgS ; Court’s duty — in a suit for rent the Court should find 
what was the contract between the parties, what the area and ^umma, and to what 
arrears (if any) plaintiff was entitled, and not proceed upon a kind of rule of 
proportion having reference to a former decision— (Karoona Moni Kripanath, 18 
W. R., 399). In a suit for arrearsf of rent, where the plaintiff fails to prove the rate 
of rent claimed in the plaint, it is the duty of the Court to find the proper rate of rent 
payable by the tenant to his landlord, and not to give a decree merely for the rent 
admitted by the tenant. In a suit for arrears of rent for the years 1283-5 at the 

rate of Rs. 2 per bigha, it was objected that the plaintiff had 
dete'mned”'^** previously obtained a decree in respect of the same land 

against the defendant for the years 1281 and 1282, at the rate 
of 15 annas per bigha, and that they could not now claim at a higher rate, but it ap- 
peared.that in that suit the Court did not find what was the proper rent payable by the 
‘defendant, but had merely gi'-en a decree at the rate admitted by him to be payable, 
it was held that, although the decree for the rent of the years 1281 and 1282 w-as 
binding bettveen the parties as to the rent of these > ears, it in no way estopped the 
plaintiffs in the present suit from proving the proper rate of rent for the years 1283-5— 
(Punnu Sing v, Nirghun Sing, 8 C. L. R., 3^® ! !• I^* I^"> 7 Cal., 298). In this case 
in the previojus suit the rate was not determined, and the District Judge said in his judg- 
ment: » I record the fact that I do not find as a fact that rent has hitherto been paid at 
the rate alleged by the defendants. I merely find that it has not been paid at the 
rate alleged by plaintiffs”; and elsewhere “the defendants' case is very likely to be 
false.” Hence the Court found that when both the plaintiff’s and the defendant's 
allegations are false, the proper and actual rate of rent ought to have been determined ; 
where it is not determined but a decree given according to a defendant’s admitted 
rate which was not true, that decree will not bind the parties for rents of future years. 
Where, hpwever, a rate of rent is determined and decreed to a landlord for a certain 
year it is linding on the tenant as regards the ensiyng years until the latter obtains 
a diree to a different effect-(25 W. R., 10). So in Jeolal Surfun, 11 C. L. R., 
483 the plaintiff in a suit for rent having failed to prove the amount the rent claimed 
by him, the Court, in trying the issue ” what is the proper amount of rent payable 
to the plaintiff,” gave the plaintiff a decree for the amount admitted by the defendant, 
that amount being less than that claimed by the (plaintiff. In a later suit, the plaintiff 
8ue4 the defendant in respect of the same holding for the rent of a subsequent year, and 
he claimed at the same rate as he had claimed in the previous suit. It was held (MitteTj 
J., dissenting) that the decree in the former suit was resjudicata as to the proper rep? 
payable by the defendant. See notes under the head of Exparte decree and Resjudiddt^. 
A zemindar and patnidar being bound together by the terms of a.written contmcL 
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the patni potta, the zemindar can only sue for rent on the terms of that * contract, 
but not for rent for the use and occupation of this-*— (Watson and Co. Tarini 
Churn, i8 W. R., 494; Dhunendra Chunder Laidlay, 20 W. ’R., 400), In a suit 
for arrears of rent where defendant's plea of payment falls to the ground, the fact 
of plaintiff having sued upon a false ground is no reason why he should not obtain 
a decree at the rate fixed by a former decree as the proper rate demandable from 
the defendant — (KisJ^en Mohan Rajoo, 19 W. R., 233). When defendants ad- 
mitted having held certain bhaoli land, but that it was washed away, and the first 
Court regarded the plea as untenable, it was held that this was not an absolute 
finding that there had been no diluvion, and that the Court was not bound to fix 
on defendant’s admission and hold him liable for rent of the bhaoli land— (Chamaro 

Tota, 19 W. R., 430). When a landlord sues a raiyat 
for arrears of rent alleged to be due under a kabuliyat, and 
the Court finds that such kabuliyat has not been executed by the defendant but it 
appears notwithstanding that the raiyat occupied the land under the zemindar, the 
landlord’s right to have a further trial of the question whether any rent and how 
much is due will depend upon the claim stated in the plaint. If that claim is in 
the alternative and the raiyat thus has notice that on failure to prove the kabuliyat, 
the landlord will claim rent for the occupation of the land, the landlord is entitled 
to have that issued tried ; but if a claim for rent on account of such occupancy is 
not in the plaint, the landlord is not so entitled, although it is in the discretion of 
the Court to amend the plaint on the issue, and when the omission has been from 
inadvertence or mistake, it would generally be proper to do so- (Lakhikanta 
Samuruddin, 21 W. R., F. B., 208). Although a plaintiff need not be tied down 
to the exact form of his plaint, yet when he seeks to introduce any change, he must 
show that the view of the matter which he now puts forward had been in the con- 
templation of the parties, so that they had an opportunity of bringing forward evidence 
on the point, and that the evidence on the record was directed to the substantial 
case set up. In a suit for arrears of rent plaintiff must show that there was some 
contract to pay rent entered into by defendant. This may be shown either by the 
evidence of some specific contract or by evidence of previous payment from which a 
contract could be inferred.— (Luchmeeput v. Sheik Enyet, 22 W. R., 346.) But when 
a plaintiff simply sues on o kabuliyat and fails to prove it, his suit must be dis- 
missed.— (Bhyrub Chunder v. Haradhun, 2 Hay, 666.) So where the claim was 
at the rate fixed by the revenue officer acting under Act VI (B. C.) of 1862, s. 10, 
and was dismissed on the ground that the officer had not the power to assess such 
rent as he thought proper, it was held that the ptaintiff, whose claim was not in the 
alternative, was not entitled to a decree at the rate previously paid. — (Dwarka Nath 
V. Ram Lochun, 23 W. R., 465); and when a landlord fails to prove his kabuliyat, 
and there is no evidence to show what rate of rent he is entitled to, it is not wrong 
to take as rent the amount admitted by the defendants.— (Rohinee Kant v. 
^Shureekoonissa, 20 W. R,, 64. Similarly when a landlord sues his tenant for 
rent due at a certain rate, but fails to prove his claim to more than the defen* 
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dant admits, he is entitled toadecreefor the amount admitted to be due — (Hulodhur v, 
Seetul Chunder, 23 W, R., 85). In a suit for arrears of rent where plaintiff failed 
to make out his clajm to bhaoli rent, and the first Court, finding that there was 
evidence of a commutation, dismissed th« suit with a reservation of the plaintiff*s 
Dhaoii rate right to bring a fresh suit for nukdi rent, and the lower 

Appellate Court finding that the defendant had admitted 
’owing rent in money decreed the claim to the extent of the admission, it was 
held that the lower Appellate Court was right, and that the reservation of right by 
the first Court was of doubtful operation — (Musst. Bibi Jan r. Bhajul Singh, 21 ^ 
W. R., 43S). In a suit for bhaoli rent Where the quantity of land is disputed and 
the landlord produces as evidence a khusra or appraisement of the land, it is not 
necessary for him to show that the estimate was drawn up in defendant's presence 
and acknowledged by him but only that defendant had notice when the khusra was 
about to be made— (ETaree Narain v. Beljcet Jha, 24 W. R.. 125). Where a proposal 
of a nukdi settlement is refused by a tenant who has heretofore paid rent in kind, 
but whose tenancy has expired, the landlord is quite at liberty to let the land to 
another person — (Biidhoo Raot v. Dursun Mahaton, 24 W. R., 218). A landlord 
who refuses to accept bhaoli rent or rent in kind when offered to him, on the 
ground that he is suing for a money rent, cannot on the dismissal of his suit, come 

into Court again and sue his tenant for the value of what he refused when it was 

proffered — (Mohunt Narain v, Gour Sarun, 23 W. R., 368). Section 20 of Act IX of 
1880 B. C. (s. 7 of Act X of 1871 B. C.) provides ; Every holder of an estate of 
tenure, in respect of which a return has been made as required by this chapter, 

shall be precluded from suing for or recoverincf — anv rent 

Road-ress return ; no ^ n \ j 

higher rate realizable than whatsoever for any land, holding or tenure, forming part 

of the estate ot tenure to which such return relates, but 
which has not been mentioned in such return, unless it be proved that the holding 
or tenure for the rent of which the rent is claimed, was created subsequently to the 
lodging of such return ; (h) rent at any higher,, rate than is mentioned in such return 
for any land, holding or tenure, included in such return, unless it be proved that 
the rent of such land or tenure has been lawfully enhanced subsequetnly to the 
lodging of such return; Provided that the Collector may at his discretion, at any 
time within six months from the presentation of any return made undei; this part, 
receive a petition correcting any such return ; and on the acceptance of such petition 
may make such correction in the valuation of the estate or tenure as maybe required 
and as soon as the person in respect of whose estate or tenure the return and valua- 
tion have been so corrected, shall have paid in all sums due by him as road-cess 
and public works cess in accordance with such corrected valuation, and not other- 
wise, such person may recover such rent as may be due to him on any tenure or land 
included in the return of such estate or tenure at any rate not being in excess 
of th6 rate shown in the corrected return as payable in respect of such tenure or 
land. Such notice as the Collector may direct shall be served upon the parties ^ 
affected by such petition at the expense of the person lodging the return as aforesaid,/? * 
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The owners of rent-free lands are not bound to pay roadcess before publication of 

the valuation rolls, and no presumption in favour of such 
Owners of rent-free lands ii* , » , . * , v 4. * 

not bound to pay road-cess publication can be made under section 114, cl. (e), of the 

Evidence Act. — (A'lisanullah Khan Bahaaur v. Trilochan 

Bagchi, I. L. R., 13 Cah, 197; Rash Behari Mukerjee v. 
Pitambori Chowdhrani, I. L. R., 15 Oal., 237. But this rule does not apply to rent- 
paying land, in respect of which publication of the valuation rolls has to be madeT 
not under section 52, but under section 35 of the Cess Act. It would appear from 
the provisions of sections 36 and 41 of the Act that the publication of the valuation 
rolls is not a condition precedent to the *%ttaching of liability to pay roadcess for 
rent-paying lands. — (Musst. Bhugwati Kunwari Chowdrani v. Chhatarpat Singh, 
2 Cal., W. N., 406. Under sec. 19, Act IX of 1880, B. C., (The Cess Act) holders 

of estates or tenures in re.spect of which notices of valuation 
Rental muiit be stated in 1 • « • • » . « . « « « 

thecesB return, otherwise ov re-valuation have been issued, are absolutely precluded 
not recoverable higher rate - • r * . r 11. 

not recoverable. Suing for or recovering rent for any land or tenure 

situated in estates or tenures in respect of which no returns 
have been lodged, and bhaoli land must be included in such returns (Jagmohan 
Tewari v. Finch, I. L. B., 9 Cal., 62 ; ii C. L. R., 100). A higher rate than what 
is stated in the road-cess return is not recoverable under s. 20 Act IX of 1880 B. C. 
See notes against *'cess ” under the head of Rate of rent. 

CdSSOSI — Cesses recoverable under any enactment are rent, within the meaning 
of its definition -- See s. 3 (5), p. 35. For ‘^illegal cesses, see s. 74 and notes ante. 
Roadcess and Public Works cess are recoverable under s. 25 of Act X of 1871, B. 
C. (s. 47 of Act IX of 1880, B. C.), in the same way as rent. But where the 
defendants executed a kabuliyat, dated the ist October 1870 which contained the 
following stipulation, if in future any choIVkedari tax or any other new abwab or 
tax or fee or Kor or any additional fee on jumma be fixed upon the mehal by Govern- 
ment, I will pay that separately,** — in a suit by the zemindar for increase of rent the 
defendant claimed to set-off a sum repre.senting the amount which the zemindar 
was bound to contribute under the Road Cess Act and Public Works Cess Act, and 
which amount they had paid to the Collector, it was held that the amount in question 
came within the terms of the kabuliyat, and that the defendants were not entitled to 
set-off* claimed by them — (Shambhunath t;. Huro Sundari, iiC. L. R., 140.) 
In 1862, at the time the income-tax was in force, A made a putni settlement of certain 
land with B, B agreeing to pay any enhancement of the revenue that might be made 
by Government at any time or 'any impost in future to he laid by Government, the 
income-tax to be paid by A according to his income, B having nothing to do with the 
same. ** In 1876 A brought a suit against B for arrears of rent. B under the contract 
claimed to have a set-off as a tax on income, a sum which he had paid under the 
Roadcess Act which had been passed in 1871 after the Income-Tax Act had been 
repealed. It was held that the tax imposed by the Roadcess Act passed by the Bengal 
Council could not be considered to be tax on income ; the income-tax having been a tax 
* imposed by the Government of India on a person’s annual income, levied upon whatever 
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actually came to his hands as income, and not upon the value of his property, and that 
therefore B could not set off the amount as being income tax. It was also held thkty 
although the Eoadcess Act contains no sav^ing clause in favor of contracts, it does not 
prohibit in future the making of contracts which shall interfere with the. incidence of 
the roadcess as directed by the Act, nor vacate contracts that may have been 4nade‘ 
before the passing of the Act ; and in the absence of any provisions to that effect, 
an agreement entered into before the passing of the Act could not be affected by the 
subsequent passing- of the Act — (Surnomayee Debi Kumar Purchnaraia Roy, L 
L, R., 4 Cal., 576). 

Admissions by co-tonants : — When two persons are sued for rent as joint tenants,, 
an admission by one of them regarding the correctness of the plaintiff's claim does 
not bind the othec. If they had beei> sued on the allegation that they held the holding 
jointly, a separate decree for h^lf the amount admitted cannot be made against the 
tenant who had made the admission. — (Chundareshwur Narain Pershad v, Chuni 
Ahir, 9 C. L. R., 359-) Similarly, an admission by one raiyat as regards the rate 
at which he holds is no evidence against his co-raiyats. — (Norohurry Mohant v. 
Naraini Dassi, W. R., Sp. No., F. B., 23.) Nor is the admission of a co-sharer 
tenant that a particular person is the landlord of the holding any evidence against 
the others. — (Kali Kishore Chowdhry v. Gopi Mohan Roy, i C. W. N., cliv.) But 
where one co-tenant is allowed by his co-sharers to hold himself forth as the real 
holder of the tenancy, and to get his name registered, and the rent receipts stand 
in his name, a decree obtained against him binds the others.— -(Moti Lall Poddar 

V. Nripendra Nath Roy, 2 W. N., 172.) 

Ex-parte and Unexecuted decrees in Kali Kant Rai v. Ashrafunnissa, (2 

W. R., 326) it was ruled that in suit for enhancement ex parte summary decrees for rent 
are not satifactory proof that a variation has taken place in the amount of the rent 
paid. A rent decree, not having been executed within the period allowed by law for 
execution, was no decree and no evidence against the fact of an intervenor having 
actually received the rents boml fide. — Ram Sundar Tewari v. Srinath Dewari, (lo W. 
R., 215 ; 14 B. L. R., 371.) An ex parte decree for rent at a certain rate is not conclusive 

proof that the land was held for the years to which the 
Ex-parte decree not decree relates at that rate, until it has been executed.— 

concluttive. « 

(Hanee Madhub v. Bhagabut Pal, 20 W. R., 466 ; 
Bishun Prasad v. Ramgiri Chella, 20 W. R., 3.) So where a suit is tried ex parte and 
no issues of facts are raised beyoiid the general issue involved in the claim, th.e 
decree considered as evidence is only evidence that the amount of rent decreed was, 
at the time due from the defendant to the plaintiff, but it is no evidence of th^. 
amount of the rental of the holding.— (Goya Persad v. Tarini Kant, 23 W. R.,. 149.), 
But in Maharaja Beer Chunder v. Ram Kishen, 23 W. R., 128, P. R., 14 B. L. R.. 
370, Couch, C.J., observed: — ‘We are of opinion that the degree (which waS eis- 
parte and time-expired) is admissible in evidence. The (Question of its value, when 
admitted, is to be determined by the Lower Courts,” The sapie, case agtun 
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to the Court after remand, and it was held that where the piaintUT sued the defen- 
daht for a year’s rent at tlie same rate which had been decreed .to him for the pre- 
vious year in a suit which he had brought' against the same defendant for rent of 
the same property, and relied upon the former decree, and which liad been obtained ex 
parte^as evidence of the rent due to him from the defendant, it was held that the decree 
in the first suit determined the amount of rent due from the defendant to the plaintiff, 
and also that the decree, and his right to take out execution was b.arred by limitation'. 

(Bir Chunder v. Hurish Chunder, I. L. U., 3 Cal., 383.) See also Mahomed 
Kana v. Ban Mahomed, 24 W. R., 254. Buk. these decisions do not find that 
ex parte decree is conclusive evidence. So it has been held th.at a decree obtained 
ex parte is not final within tlie meaning of cxpln. 4, s. 13 of Act X of 1877. Such 
a decree is not conclusive evidence of the amount of rent payable by the same 
defend.ant in another suit for subsequent rent of the^ same property. Where the 
plaintiff sued the defendant fora year's rent at the same rate which had been decreed 
to him for previous 3'car in a suit wliich he had brought against the same defendant for rent 
of the same property, and relied upon the former decree which had been obtained ex parte 
and \yhich he also alleged had been duly e.xecuted as evidence of the amount of 
rent due to him by the denf endant, but it appeared that the LowerCourt had found that 
the alleged execution proceedings were fraudulent, and that no steps had been taken 
which gave finality to decree, it was held that the decree was not conclusive evidedee 

of the amount of rent due from the defendant or of the i]ncstions with which it dealt. 

(Nilmoney Sing v. Heera I.all, I.’l. 1 C, 7 Cal., 23.) The Court obseved in this case : 
" Our present dw i Cn docs not conflict with that in }3ir Chunder Manikya v. Hurish 
Chunder Das inasmuch as the question here is, whether the plaintlffi had a right 
to use C.V parte decree as conclusive.” This ruling was followed in Bhagirath Patuni v. 
Ram Lochan, I. f.. R., 8 Cal., 275. It was suit for rent of a h.alf share of land ; the 
plaintiffs relied upon an ex parte decree for rent at a certain rate wliich they had obtain- 
ed in 1869, against the tenants of this share. The defendants relied upon a subsequent 
decree in a contested suit by plaintiffs^ again.st the tenants of the other half 
share in which a lower rate of rent had been given. No other evidence than the 
decrees was produced on either side. It did not appear whether the ex parte decree 
had been executed. HeU, that it was open to the defendants to dispute the rate 
of rent, and that the’ plaintilfs were' bound to prove that they were entitled to recover it. 
In a suit for rent the plaintiff claimed that he was entitled to payment both in cash and 
kind; and tn order to show that he was entitled to recover rent in kind tendered two ex parte 
decrees obtained by his predecessor against the persons registered as tenants of the 
tenure at the time the decrees were obtained, .suJi decrees being for rent both in cash 
and kind. It appeared that the defendant was the owner of the tenure .at the time 
the two decrees were passed, having acquired the tenure by foreclosure, although he had 
nqt registered the transfer in the plaintiffs’ books, and th.at he was not made a party 
to the suit in which the decree was passed. Held that, as the defendant was not a party 
to the suit in which the decrees were obtained, and did not claim through the parties 
again-st whom they were passed they were not admissible in the suit as evindence 
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against him. An ex parte decree obtained against the registered tenant is not admissible 
as evidence against an unregistered transferee not a party to it. — (Ram Narain Rai v# 
Ram. Kumar Chandra, I, L. R., 1 1 Cal., "562). On the other hand, in Chandra 
Kumar Datta v. Jai Chandra Datta, 19 W. R., 213, it was said that a defendant who 
omits to defend a suit and allow an ex parte decree to be passed against him cannot 
afterwards object to the decree as no evidence. So it was held that decrees did not 
become ineffectual, because they have not been executed.— Ram Sundari v. Ram 
Prosad, 8 W. R., 288 ; Durga Charan v. Day.aifiayi, 20 W. R., 243. In Jagadamba 
V, Tarakant, 6 O. L. R., 121, thej^r Lordships of the Privy Council held that the 
effect of an appeal decided by them ex parte could not on that ground be disputed. 
In Hansu Koer v, Sheogovind, 24 W. R., 431, it was held that an decree 

is admissible in evidence as quantum valeat against a person who'was no party to it. 
These conflicting decisions led to the Full Bench in the case of Madhu Sudan v. Brae, 
I. L. R., 16 Cal., 300. In this case, four questions were referred by the referring 
Bench for the decision of the Full Bench, (i) whether an decree for rent 

operates so as to render the rate of rent res judicata between the parties ? (2) 
where it so operates, if the rate of rent alleged by the plaintiff is recited in the decree, 
without any express declaration that the rate of rent so alleged has been proved ? 
(3) whether it so operates, if the rate of rent alleged is expressly declared by the 
decree to have been proved ? {4) whether an ex parte decree operates so as to render 
any question decided by the decree res judicata in the absence of proof that such 
decree has been executed ? The Full Bench answered the first three questions in 
the negative. It was said The mere statement of an alleged rate of rent in 
tbc plaint in a rent suit in which an ex parte decree is made, is not a statement 
as to which it must be held that an issue within the meaning of sec. 13 of the 
Code of Civil l^rocedurc was raised between the parties, so that the defendant is 
concluded by the decree. Neither a recital in the decree of the rate alleged by the 
plaintiff nor declaration in it as to the rate of rent which the Court considers to be 
proved would operate in such a case as to make that matter a res judicata] ^ss\xm» 
ing, of course, that no such declaration were asked for in the plaint as part of the 
substantive relief claimed, the defendant having a proper opportunity of meeting the 
case.” The fourth question propounded by the referring Bench was not answered. 
In the recent case of Madhu Manjari r. Jhumar Bibf (i C. W. N,, 120), it was held 
that ?n ex parte decree for arrears of rent which has been duly executed is some 
evidence as to the rate of rent. See also Mati Lai v, Nripendeo Nath Rai, 2 C. W. N., 
172. But anc.v parte decree which has never been executed is no evidence as to the 
rate of rent. — (Ram Chandra v, Haro Gobindo, i C. W. N., cxxviii). 

Proof* JOiinOfbuildlSi JO(ni 9 >WO(SllbdtlllS [ The value of these docu- 

ment arc only of a corroborative character, yamahundis represent the rent-roll of 
the estate ; jfaaiawiisilbakis show the rent-roll as well as collections and arrears; and 
Chittas are the measurement records of raiyati holdings. They are no evidence 
and can only be used as corroboration proof when they are produced by a person 
who has collected rent under them and who merely uses them for the purpose of 
refreshing his memory. (Mahomed Mahmud r. Gafurali, L L. R., ii Cal., 467; 
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Gobind Chunder v. Anio Beebee, if W. R., 49 ; Allyat Chinaman v, Jugut Chunder 
5 W. R., 242 ; Khuronioni v. Bejai Govind, 7 W. R., 533 ; Ramlal v. Tara Sundari 
8 W, R., 280; Sheik Newazi v. Lloyd/ 8 W. R., 464 ; Bcejoy Govind v. Bheekoo 
Roy, 10 W. R., 291 ; Moheema Chunder v. Purno Chunder, ii W. R., 165 ; Belaet 
Khan v. Rashbihaii, 22 W. R., 549 ; Surnamayi v. Johur Mahomed, 10 C. L. R.,S45. 
Accordingly J^amadandt paper can never be treated as independent evidence of any con- 
tested fact, — (Chamarni Bibi v. Aimullah Sardar, 9 W. R., 451). Jamahandi papers 
can only be used as cotroborrtive evidefhce of the same value as that which is attached 
to books of account. — (Gajju Koer v. Ali Ahma 4 ; 14 W. R., 474; 6 B. L. R., App., 
62). yamabandi papers for the years in respect of which rent is claimed, prepared 
by the officers of the person claiming the rent, cannot be evidence of his right to 
that which is set forth, though the evidence of the patwari as to the amount collected 
in former years, corroborated by the of those years, would be conclusive 

(Dhanukdhari Sahi v. Toomey, 20 W. R., 142). But the jamabandis papers of a 
former patwari are valueless without the personal tistimony of the patwari, — (Bhagwan 
Datta Jha v Sheo Mongal Singh, 22 W. R., 256.) Jamahandi papers filed 
by a propietor in batwara proceedings to which the tenant is not necessarily a party 
cannot be used as evidence against such tenant in as suit for arrears of rent (Kishor 
Das V. Parsan Mahtun, 20 W. R., 171). A purchaser of a khas mahal cannot sue for 
enhanced rent upon a jamahandi to the terms of which the tenant has not coOsSented. — 
(Inayatullah Miah 17. Nubo Kumar Sarkar, 20 W. R., 207 ; Rea^udin Mahomed v. 
McAlpine, 22 W. R., 540), Where tenant, who were aimadars, voluntarily signed 
a jamahandi dravvn up under sec. 9, Reg. VII of 1822, specifying the 
amount of rent payable by them, it was held to be evidence against them. — 
(Watson V. Mohendra Nath Pal, 23 W. R., 436). A jamahnndi prepared 
by a Deputy Collector, while engaged in the settlement of land under Reg. 
VII of 1822, is a public document within the meaning of s. 74 of the Evidence 
Act. It is not necessary to show that at the time when such document was 
prepared, a raiyat affected by its provisions was a consenting party to the terms 
specified. — (Taru Patar v. Abinash Chandra Datta, L L. R., 4 Cal., 79)., In Akshai 
Kumar Datta v. Shama Charan Patitanda, (I. L. R., 16 Cal., 586) however, 

a doubt was expressed as to whether a jamahandi drawn up under Reg. VII 
of 1822 was a public document, and it was ruled that to make the enhanced rent stated 
in such 3, jamahandi binding upon a tenant, there must be either an assent to 
that enhancement, or else a compliance with the provisions of the rent law with 
reference to enhancement of rent in force at the time of such enhancement. 
SivcnXdLvXy jamawasilbakis^ or collection papers, are not evidence by themselves. 
The mere production of such papers is not enough. But coupled with other evidence, 
they often afford a very useful guide to the truth. — fRoshan Bibi v. Hari Krishna 
Nath, I. L. R., 8 Cal. 926). Jamawasilbakis nre not independent evidence of the 
amount of rent mentioned therein, but it is perfectly right that a person who has 
prepared such jamawasilbaki papers on receiving payment of the rent should 
refresh his memory from such papers when giving evidence as to the amount 
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of rent payable. — (Akhil Chandra Chaudhri v. Nayu, I. L. R., to Cal , 248). 
Certified copies of survey measurement chittaSt field books and maps are admissible in 
evidence.—(Gopinath ^ingh V. Anandmayi Debi, 8 W, R., 167). Whatever n^ay be 
the value of chittas in questions between ^he zemindar and his tenants, they can • 
not be received as evidence of boundary against a rival proprietor without further 
account, introduction or verification. — (Ekkauri Singh v. Hira Lai Sil, li W, R., P. 
C., 2 ; 2 B. L. R.., P. C., 4). But they may be evidence in such cases, if proved to 
be genuine and attested. — (Sudakhina Chaudhrani v. Raj Mohan Basu, 3 B. L. R., A. 
C., 377). When chittas were produced by the plaintiff as evidence of certain lands 
being rent-paying, it was held that tjjey were sufficiently attested by the deposition 
of the village gumastha that they were chittas of the village when he was gumasthat 
and that he had been present when, with their; assistance, the measurement of the 
lands of the village had been tested. — (Debi Prasad Chaturji v. Ram Kumar Ghosal, 

10 W. R., 443). Chittas not duly proved are not legal evidence, though admitted 
by the Lower Court without objection from the opposite party. — (Izzatullah Khan v. 
Ram Charan Ganguli, 12 W. R., 39). Chittas and maps made in contemplation 
of resumption proceedings in the presence of both parties and signed by the parties 
are legal evidence. — (Sham Chand Ghosh v. Ramkrishna Behra, 19 W. R., 309) 
Batwamh chittas arc no evidence between raiyats in a suit for possession of a joie,^ 
(Gopal Chandra Saha v. Madhab Chandra Saha 21 W. R.. 29). When a chittd des- 
cribes certain land as a taluky this, in the absence of evidence to the contrary, implies a 
permanent interest. - (Krishna Chandra Gupta *v. Safdar Ali, 22 W. R,, 326). Chittas 
produced from the Collectorate, when there is nothing to show that they are the 
record of measurements made by any Goverment officer, arc not public documents ‘ 
(Nityanand Rai v. Abdur Rahim, I. L. R., 7 Cal., 76.) Chittas made by the 
Government for its own use are nothing more than documents prepared for the 
information and guidance of the Collector, and they are not evidence against private 
persons for the purpose of proving that the land described in them was or was not 
of a particular Character or tenure. — Ram Chandra Sao v. Banseedhur Naik L L, 
R,, 9 Cal., 741 ; F. B. See also Junmajoy Mullick v, Dwarkanath Mytee L L. R., 

3 Cal., 2871 s. c., 4 L. R«, 374 * 

Boad- 3 C( 3 S return* — Under section 95 of Bengal Act IX of 1880, roadeess returns 
are admissible in evidence against the person by or on behalf of whom they 
have been filed, but are not admissible in his favor. Road-cess papers are not 
admissible against a tenant either as substantive or corroborative evidence of 
the amount of rent payable by him.— Mahomed Mahmud v. Gufarali, I. L. R., 

11 Cal., 407; or against another shareholder,— Nasiram v. Gouri Sunkur, 22 
W. R», 192. Simple statements made by deceased ijaradars in Cess returns 
filed by them regarding assets of thqir tenancy are not admissible in evidence 
against third persons. — Hem Chandra v. Kali Prosunno, 1 . L. R., 26 Cal., 832. 

It has, however been held that under s. 13 of I of 1872 road cess papers arc evidence 

quantum valeat, — Daitari Mohant v, Jugovundhu, 22 W, R.| 297, 
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The landlord need only proceed against his recognised tenant Under tiie 

old law, the landlord was only bound to sue his req^istered tenant for rent. — Huree 
Churn Bose v. Meharoonissa Blbee, 7 W. R., 318: Forbes v. Protap Sini^h Doo^ur, 
7 W. R., 409 ; Sadhan Chander Bose V. Gooroo Churn Bose, 15 W. R., 99; Suddye 
Purira v. Boistab Purira, 15 W. R., 261 ; Dwarka Nath Mittra v. Noban^o Monjari 
X)asi, 7 C. L. R„ 233. The cognisance or supposed cogni/ance by the landlord of 
the purchase of a tenure was held not to be sufficient to cure the defect of non- 
registration. — Sarkies v. Kali Kumar, W. R., Sp., No., Act X, 98. But if he recog- 
nised a new tenant, by accepting rent from him, (Nobo Coomar v. Krishna Chunder, 
W. R., Sp., Act X, 1 12; Mirtunjo}’ v. Gopal Chunder, loW. R., 466; 2B I.. R., 
A. C., 13 1 Bhiirut Roy v. Gunga Narain Mohapaltur, 14 W. R., 21 1 ; Dhnnput 
Singh Roy Bahadoor V. Vellayet Ali, 15 \V. R., 21; Anund Moyec v. Mohendro, 
15 W. R., 264. (Allcndcr v. Dwarkanath Roy, 15 W. R., 320), or in any other 
way, (Mea Jan Mun.shi v. Kanina Moyi, 8 B. 1 .. R., A. C., i)., as by allowing^ sums 
paid into the Collectorate to be erried to his credit, (Ram Gohind v. Dashobhuja, 
18 W. R., 195, or by selling his raiyat’s right and interest in the tenure, (Prasunno 
Mayi v. Bhobotarini, 10 W. R., 494,) he could not resile and sue his old tenant. 
He can recognise him to what extent he pleases — (Ganesh Das v. Ram Pershad, 5 
C. W. N., clxxv). If a holding had been let to more tlian one raiyal, tlie rai3"ats 
must all be sued. — (Roopnarain ^ • Juggoo Singh, 10 W. R.304.) The unregistered 
.transferee of a transferable tenure could not be treated by the landlord as a trespasser 
and was entitled, as against the landlord, who had evicted him, to be restored to 
possession.— (Nabecn Kishen v. Shib Pershad, 8 W. R., 96.) Under the present 
Act if an occupancy-holding is transferable by custom, and the raiyat transfers it 
without notice to the landlord given in the manner prescribed by the law, he remains 
liable for arrears of rent accruing due after the transfers. Accordingly, the landlord may 
sue either the raiyat or the transferee, or both, for the whole of such rent. — See s. 73 
ante* When a landlord has obtained a decree for rent against his registered tenant, a 
^ ^ transferee of the holding who acquired an interest in it after 

^eree. the decree, cannot mantain a suit to set aside the decree 

except on the ground of fraud, nor is he entitled to a refund of the money paid in 
satisfaction of the decree — (Jadu Nandan Tewari v. Tirbhuban Tewari, W. N., 
clxiv). Althongh the landlord is entitled to look to tlic recorded tenant only for 

his rent, this does not relieve the unrecorded tenants of 

Contribntion between i i r i i 

tenants. their equitable liability to pay their share of the rent to the 

recorded tenant who has been obliged to pay the whole. Even when one of 
the unrecorded co-tenants has sold away his interest before date of suit, this 
will not relieve him of his liability, even when he has derived no advantage from 


the payment made, if he was a co-tenant at the time when the liabilty for the rent 
arose.— (Govinda.Chandra Chakravartii v. Basant Kumar Chakravartii, 3 C. W.Tf., 
384). A decree for arrears of rent may be given against the real lessees in possession. 


Real tenant may be sued. 


although no previous realisation of rent directly from them is 
established, and no written agreement is shewn to have been 
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executed by them in their own names, another party being the ostensible holder ofthe 
lease and not denying liability, — (Jadunath Pal v, Prasanna Nath Datta,9 W. R., 71; 
Bipin Bihari Chaudhri v. Ram Chandra Rai,^ 14 W. R., 12 ; 5 B. L. R,, 234; Ram 
Tarak Ghosh v. Biressar Banurji, 6 W, R., Act X, 52 ; Jirabatunnissa i\ Ram Chan- 
dra Das, 6 W, R., Act X, 36.) As to benami -holder, see p. 441 ante. There is no 
' Privity between land- P^^^ity between the landlord and any person holding a subor- 
lord and subtenant. dinate interest in a tenure or holding. Accordingly, such a 

person cannot be joined in a suit brought for rent against the actual tenant, much 
less can be made liable for it. — Macnaghten v. Bhikari Singh 2 C. L. R., ^323 ; 
Pertab Udai Nath Sahi Dev?'. Partlhan Mokand Singh I. L. R., 25 Cal., 399; 2 
C.W, N., 96. But the landlord may sue a mortgagee in possession for rent. — Ibid. 

Bos 3 ‘lldiCctta I ~“A previous decision in a suit for rent operates as res judicata in a 
subsequent suit where the amount of rent subsequently accrued due is in issue. — 
Jotindra Mohan v. Shambhu Chunder, 4 C. W. N., 43. In a suit for arrears of rent, 

• where the plaintiff fails to prove the rate of rent claimed in the 

As to amount of rent. ... 

plaint, it is the duty of the Court to find the proper rate of 

rent payable by the tenant to his landlord, and not to give a decree merely for 
the rent admitted by the tenant. In a suit for arrears of rent for the years 
1283-5 at the rate of Rs. 2 per bigha, it was objected that the plaintiff had 

previously obtained a decree in respect of the same land 
determ^ined* against the defendant for the years 1281 and 1282 at 

the rate of I5 annas per bigha, and that they could^,^ 
not now claim at a higher rate, but it appeared that in that suit the 
did not find what was proper rent payable by the defendant, but had merely given 
a decree at the rate admitted by him to be payable. It was held that although the 

decree for the rent of the years 1281 and 12S2 was binding 

Effect of decree at o certain bctwccn the parties as lo the rent of these years, it in no-way 
rate; res judicata or not. ... . 

estopped the plaintiffs in tlie present suit from proving the 

proper rate of rent for the years 1283-5. — (Punnu Sing r, Nirghun Sing, 8 C. L. B.| 

310 ; I. 1 ^. R., 7 Cal., 238.) In this case in the previous suit the rate was not 

determined and the District Judge said in his judgment: “I record the fact that 

I do not find as a fact, that rent has hitherto been paid at the rate alleged by the 

defendants. I merely find that it has not been paid at the rate alleged by plaintiffs; 

and elsewhere *nhe defendants' case is very likely to be false. " Hence the Court 

found that when both the plaintiffs’ and the defendants ’ allegations are false, the 

proper and actual rate of rent ought to feave been determined ; where it is not 

determined but a decree given according to a defendant’s admitted rate which was 

not true, that decree will not bind the parties for rents of future years. Where. 

however, a rate of rent is determined and decreed to a landlord for a certain year, 

it is binding on the tenant as regards the ensuing year until tlie latter obtains a decree 

to a different effect. — (25 W. R., 10), So in Jeolal r. Surfun, 11 C. L. R.,483, the 

plaintiff in a suit for rent having failed to prove the amount of rent claimed by him, 

the Court, in trying the issue *^what is the proper amount of rent payabl to the 

58 
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A naib or gumashta cannot grant lease or recognise transfer of holding 

It does not fall within the ordinary scdpc of the duties of a guma.shta or a naib to 
grant pottas at-fixed rate. Expres authority is ncce.ssary. — (Golukinaili zf. Assimuddin, 

I W. R., 56 ; Fanchananz/. Piary Mohan, 2 W. R,, 225 ; Annoda Prasad v. Chandra 
Sikharj 7 W. R., 394.) It does not also fall within his ordinary scope to grant leases. 
Special authority is required. — (Abilash Ttai -z'. Dalial, I. L. R., 3 Cal., 557 ; Tara 
V. Pina, 2 W. R., 155; Kali Kamal zf. Anis, 3 W. B., Act X, i). A gumashta 
cannot recognise the transfer of a holding and his receipt of rent to the transferee 
twill not bind the landlord. — (Bhojohari v. Aka Ghulam, 16 W. R., 97.) 

A naib or Uomashta cannot sue in his o^ name:— when a person sues on 

behalf of his principal under a power -of -attorney, the principars name should appear 
asplaintiff. — Choonee Sukul ?•. Hur Pershad, 1 All., 277. By s. 24, Act VIII (B.C.) 
of 1869, the surbarakars and tehsildars might institue suits for rent, but the zemindar’s 
name, and not their own names, mu^t be entered as plaintiffs. — (I.adlec Pershad v. 
Gunga Prosad, 4 AIL, 59.) A gumashta or am-mooktear cannot bring a suit for 
rent in this own name. — (Kunj Bihary Roy v, Piirno Chunder Chatterji, 12 C. L. R., 

550 

146. The particulars referred to in section 58 of the Code 
. r of Civil Procedure shall, in the case of such 
suits.^'^ register o instead of being entered in the register 

XIV of 1882. of civil suits prescribed by that section, be 

entered in a special register to be kept by each 
Civil Court, in such form as the Local Government may, from 
time to time, prescribe in this behalf. 

Special Register : — 'The Lieut. -Governor has directed that the special register 
to be kept by each Civil Court, in accordance with the provisions of this section, 
shall be in the form prescribed by section 58, Act XIV of 1882 and numbered as 116 
in the 4th schedule to that Act (Cal. Gaz. March 3, 188C). 

This provision is introduced obviously for statistical purposes, and not for the purpose 
of separating in two parts the jurisdiction exercised by one Court — (Jallalooddeen v. 
Major James Brown, 18 W. R., 99.) The question whether a suit is one under 
Act VIII of 1869 (B. C. ) or not appears to be of the most frivolous character ; and 
the mere fact of a suit being by some mistake of the office probably registered in the 
book of rent suits ought not to conclude plaintiff,— (Ram Narain Mitter v. Nobin 
Chunder Moordafarash, 18 W. R., 208.) There is no longer any such distinction as 
one side of the Court from another, Revenue and Civil — (Puriag Dutt Roy v. Fekoo 
Roy, 19 W. R., 160 ; Lala Bhugwan Sahai v. Sangesvar Chowdry, 19 W. R., 431 ; 
Qobind Mahton v. Ram Khelawan Singh, 22 W. R., 478). 


147. Subject to the provisions of section 373 of the Code 
of Civil Procedure, where a landlord has in- 
stituted a suit against a raiyat for the 


Successive rent-suits 


re- 
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covery of any rent of his holding, the landlord shall not in- 
stitute another suit against him Sor the recovery of any Tent 
of that holding until after three months from the date of the insti" 
tution of the previous suit. • 

“We have substituted for the section of the Bill No II, regulating the instalments 
in which rent is to be payable, the following simpler provisions, namely 

* S3* Subject to agreement or established usage, a money-rent payable by a 
tenure-holder or riayat shall be paid in four equal instalments falling due on the 
last day of each quarter of the agricultural year.*^ 

And to prevent raiyats being h?irassed by successive suits for arrears, when by 
agreement or custom, a larger number of instahnents than four may be establishedi 
we have inserted in Chapter XIII, a section (147) enacting in effect that such suits 
shall not be instituted against a raiyat oftener than once in three months. ** {Select 
Committee' s Report,) 

In this provision the Legislature has adopted the principle ‘enunciated in Taruk 
Ohunder Mookerjee -zj. Pancho Mohini Dabi, 8 C. L. R., 297; 1 . L. R,, 6 Cal., 791. 

Section 373 of the Code of the Civil Procedure provides for the withdrawal of suits, 
with leave of tlie CoAt, and with liberty to bring a fresh suit for the subject-matter 
of the action which is withdrawn, in other words, on the same cause of action. 


Procedure in rent 148 . The following rules shall apply 

suits. to suits for the recovery of rent : — 


(a) 

XIV of 1882. 


sections 12 1 to 127 (both inclusive), 129, 305 and 
320 to 326 (both inclusive) of the Code of 
Civil Procedure shall not apply to any such 
suit ; . 


{b) the plaint shall contain, in addition to the particulars 
specified in section 50 of the Code of Civil 
Procedure, a statement of the situation, de- 
signation, extent and boundaries of the land held 
by the tenant ; or, where the plaintiff is unable to 
give the extent or boundaries, in lieu thereof a de- 
scription sufficient for identification : 

(c) the summons shall be for the final disposal of the 
suit, unless the Court is ■•of opinion that the sum- 
mons should be for the settlement of issues only ; 

{d) the service* of the summons may, if the High Court 
by rule, either generally, or specially for any 
local area, so directs, be effected, either in addi- 
tion to, or in substitution for, any other mode of 
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service, by forwarding the summons by post in ?, 
letter addressed to the defendant and regis- 
^ ‘ tered under Part III of the Indian Post Office 

Act, 1 866 ; 

when a summons is so forwarded ini a letter, and it is 
proved that the letter was duly posted and registered, 
the Court may presume that the summons has been 
duly served : 

{e) a written statement shall not be filed without the 
leave of the Court : 


XIV of 1882. 


(/) the rules for recording the evidence of witnesses 
prescribed by section 189 of the Code of 
Civil Procedure shall apply, whether an appeal 
is allowed or not : 


{g) the Court may, when passing the ^ecree, order on 
the oral application of the decree-holder the exe- 
cution thereof, unless it is a decree for ejectment 
for arrears ; 


(//) notwithstanding anything contained in section 232 
of the Code of Civil Procedure, an applica- 
' tion for the execution of a decree for arrears 

obtained by a landlord shall not be made by an 
assignee of the decree unless the landlord’s interest 
in the land has become and is vested in him. 


Claiis9 (a) : S^otions of Civil Procedufo Coio inapplicable i^Scctions 121 to 

127 of the Civil Procedure Code relate to the examination of parties by interrogatorfes, 
the mode of their service and the consequence of omi.ssion to answer. Section 129 relates 
to Courtis power to order discovery of documents. Section 305 enables a Court to 
postpone a sale to enable ihe defendant to raise the amount of the decree by rnortgagCj,^ 
lease or private sale of the property. Sections 320 to 326 relate to the transfer to the 
Collector for execution of decrees relating to immoveable property which the Local 
Government with the sanction of the Governor- General in Council may effect by noti- 
fication in the official Gazette. From this clause as well as from sec. 143, it would 
appear that the provisions of the CmuI Procedure Code relating to execution, including 
those of sec. 244, are applicable to decrees obtained under this Act. The provisions 
of sec. 244 apply to proceedings in execution of decrees under Act VIII of 1869, B. C., 
but not under Act X of 1859, — (Brajo Gopal Sarkar Basirunnissa Bibi, 1 . L* R,| 
15 Cal., 179). 
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C1&11S9 (b) • — Under the old law in suits for the recovery of rent, the extent end 
boundaries of the land held by the tenant would not seem to be material, except 
when the amount of* rent recoverable depends on the area of the land and the reittA 
is to be calculated at so much per bigha.-^(Mahomed Ismail v. Dhandar Kishor 
Narain, 25 VV, R., 39). Under the present law if cither the landlord or the tenant 
desires to have the situation, quantity and boundaries of the subject of the"^ tenancy 
determined, this can always be effected by an application under sec. 158. It has, 
however, been held that *Mn a suit for arrears of rent, where the plaintiff claims 
a certain rent as payable in respect of certain lands mentioned in the plaint, 
and the defendant denies the occupation of these lands at the rents alleged by the 
plaintiff, but admits that he holds other lands at different rents, the proper issue to be 
tried is whether the defendant holds the lands set forth in the plaint at the rent speci- 
fied. Where the Court failed to try this issue the case was remanded for adjudication 
thereon. A simple issue as to whether the defendant hold the jamas set forth in 
the plaint under the plaintiff is not sufficient. — (Bhaichal Nasyo i;. Shanna^Msi Mahomed, 

I C. W. N., 152), In Rash Dhari Gop v. Khakan Sigh, I. L. R., 24 Cal, 435, 
it was held that **from sec 148 (i) of the Bengal Tenancy Act it would seem to be 
necessary that in a suit for the recovery of rent the land in respect of which that 
rent is payable should be clearly defined. In a later case, however, it was laid down 
that in a rent suit, it is not absolutely necessary to give the extent and boundaries 
of the lands in respect of which rent is claimed, and that where there is difficulty 
in giving these particulars, it would be enough if a description sufficient for identi- 
fication is given .-—(Pizaruddin Lashkar v, Ambika Charan Mitra, 5 C. W. N., I2i), 
But there is no provision in the Civil Procedure. Code authorising the dismissal of a suit 
on the ground that the land in dispute as described in the plaint cannot be identified.-— » 
(Jaladhar Mandal, i C. W, N., clxxxix. If the statement is not sufficent for identific- 
ation, the proper procedure is to return the plaint for amendment under s. 53 of the 
Code. In case of the plaintiff's failure to do so, it may be dealt with under s. 
54, — Kazim v. Danish, i C. W, N., 574; Krishnaya Navada v. Panchu, I. L. R,, 17 
Mad., 187). The provision of cl. {b) seems, however, to be imperative. 

OlaUSO (c) .* — In suits for simply recovering rent the summons as usual 
is for the final disposal of the suit. When it is a suit for enhancement of rent, 
* ordinarily the summons should be for settlement of issues, and so in suits for 
damage.^ or ejectment. High Court Circular No, 372 of the 4th February, 1871, 
issued under the provisions of Act VIII, (B. C.) of 1869, directs that no suit for 
arrears of rent is to be proceeded wfth ex parte until after expiry of 14 days from 
the date of the service of the smmons. — (High Court's Circular Orders, Civil Chap. 
h P* 53)- 

Claus© (d). Service of summons IJ7 post The High Court has not yeb 

framed any rule for the service of the summons by post. Unless ruled by the Higfh 
Court, the Courts cannot adopt this mode of service. The presumption is the same 
as that in cl. (A‘) of s. 114 of the Evidence Act. But suppose the letter ismoste^but not 
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registered, will the presumption arise ? U nder the Evidence Act it would, but under 
Act VIII of 1862 B, C., it would not. . See 16 W. R., 223; L L. R,, 15 Cal., 681. 

# Clause (e)j — Under section no of the Code of Civil Procedure a defendant is 
entitled to put in a written statement at ^ny time before or at the tirst hearing of the 
suit. A written statement filed at the first hearing does not require a Court-fee 
stamp,— ;Cherag AH v. Kadir Mohamed, 12 C. L. R., 367 ; Nagu v, Yeknath, I, L. R., 
5 Bom., 400.) A written statement called for by the Court after the first heating is 
also exempt from Court-fee. — See section 19, cl. (iii), of Act VII of 1876 (the Court- 
fees Act). 

* ClaUSO (f) Section 189 of the Civil Pnocediire Code provides ; **In cases 
in which an appeal is not allowed » it shall not be necessary to take down the 
evidence of the witnesses in writing at length ; but the Judge, as the examination of 
each witness proceeds, shall make a memorandum of the substance of what he deposes, 
and such memorandum shall be written and signed by the Judge with his own hand, 
and shall form part of the record.'* 

Cld»US0 (g) * — This section only applies to cases in which the decree-holder wishes 
to have immediate execution. — (Anonymous case, 9 W. R., 174), A debtor is not 
entitled to immunity from arrest until he has had a reasonable time to return home. — 
(De Pennings -z;. Moitro, 9 W, R., 349). The section is so indefinitely worded that 
it seems that the Court may order execution’ against persons and^ property simul- 
taneously. The power ought, however, to be exercised with discretion, and the 
Court may refuse execution against person and property at the same time. — (Davis 
Middleton, 8 W. R., 282) ; only execution against immoveable property by way 
of ejectment is saved from this sumnjary power. 

ClatlSG (h) \ — Section 232 of the Civil Procedure Code provides : If a decree 
be transferred by assignment in writing, or by operation of law, from the decree- 
holder to any other person, the transferee may apply for its execution to the Court 
which passed it ; and, if that Court thinks fit, the decree may be executed in the same 
manner and subject to the same conditions as if the application were made by such 
decree-holder : Provided as follow 


(fl) Where the decree has been transferred by assignment, notice in writing of 
such Application shall be given to the transferor and the judgment-debtor, and the 
decree shall not be executed untiKthe Court has heard their objections (if any) to such 
execution : 


ih) Where a decree for money against several persons has been transferred to 
one of them it shall not be executed against the others. " 

The fact that an assignment of a decree for arrears of rent was made before the 
Not retrospective. Tenancy Act will not protect from the provisions of s. 148 (A) 

an assignee who proceeds to execution afterwards.— (Ran jit 
Singh V, Mahabir Koer, I. L. R., 3 Cal., 663) ; but execution cannot be refused 
where, before that Act came into force, the assignment had been recognised by a 
Courfof execution under s. 232 of the Civil Procedure Code.— (Kailas Chunder ®. 
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Jadunath, I. L. R., 14 Cal., 380). When a decree for rent had been pAs^ed before the 
passing of the* Bengal Tenancy Act, and had been assigned to B,benamidaY after th^ 
passing of the Act, and the assignee, in execution of the decree, purchased aome of 
the properties belonging to the judgment-debtors, it was held that the sale did 
not pass any title to the purchaser. “ Though the decreewas passed under the former 
Rent Act, the assignment of the decree and the application for execution by the 
assignee having been made after the Bengal Tenancy Act came into operation, clause 
Qi) of section 148 of that Act must apply to the execution proceedings ; and the sale 
upon such an application, which is prohibited by that clause, must be held to be no 
sale under the Rent Law. Shoshi Bhosan Gogon Chandra, I. L. R., 22 OaL, 
364; Dinanath v, Golap, i C. W. N., 183. '‘The»vesting of the landlord's interest may 

be by operation of law as in the case of devolution by right of 
intersthow ste inheritance. — Uma Sundri v. Brajanath 1 . L. R., x6 CaL, 

345. And a manager of the estate of a minor appointed by the Court of Wards 
in whom the property has becom vested would be entitled to execute a decree 
obtained by '*a person who hacf been in possession of the property as exe- 
cutrix under a will the factum of which was not proved.— 76 iVf. The word 
" assignee, ” used in this clause, does not include persons in whom a legal 

estate has vested by an act of the owner, but who have 
Meaning of •as.iKn.e." independent interest in the property.— (Chhatrapat Sing 

7.. GopiChand, I. L. R.. 26 Cal., 750 ; 4 C. W. N., 446.) The interest acquired 
by the assignee must be the interest of the person obtaining the decree. Where 
an ijaradar, upon the expiration of his lease, assigned to his superior landlords a 
decree for rent, it was held that, as the interest of the assignor qtid ijaradar had 
not vested in the assignees, they were not entitled to execute the decree.— (Dwarka 
Nath V. Peari Mohan, i C. W. N., 694.) This clause imposes a limitation upon the 
execution of a decree for rent and therefore it should be interpreted strictly and 
should not be extended to any person who does not come properly within its pro- 
visions.— (Nagendra V. Bhuban Mohan, 6 C. W. N., 91.) A decree obtained in a suit 

for rent brought by a landlord w’ho ceases to have interest 
apply to m!fne*y decree and in the land during the pendency of the suit, is not a decree 
preted. provisions of cl., (A) of this section do not 

apply to such a decree. — (Nagendra v. Bhuban Mohan, 6 C. W. N., 91 ;) when there- 
fore such a decree is assigned by the decree-holder and is afterwards re-assigned 
to him this clause is no bar to the execution of the decree.— /Atrf. Where a land^ 
lord after obtaining a decree for arrears of rent, loses his interest in the estate, 
he is no longer the landlord and ss. 65 and 66 will no apply to the execution of such 
a decree.— Hem Chnder v. Monmohini, 3 C. W. N., 604.— The provisions of this 
Act do not apply to a decree for rent obtained by an assignee of the arrears.—* 
(Mahendra Nath v. Kailas Chandar, 4 C. W. N., 605.) unless the assgnee of a ren^- 
decreehas the landlord’s interest in the land he cannot execute it.— Dina Nath V. 
Golak Mohini, i C. W. N., 183) ; where during the pendency of a suit for rent plaintiff - 
sold his interest in the mehal to a certain person and subsequently ^^old to hinii the 
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decree for rent, held that the rent-decree if assiprned under s. 232, ceased to be a rent- 
decree and became an ordinary civil demand. — Ihid. A decree for arrears erf rent obtain- 
ed by the landlord against a defaulting tenant as having accrued'due between the date 
of the sale of the tenure in execution of a ^previous decree for arrears of rent and the 
date of confirmation of such sale is a decree for rent and an application for execution by 
the assignee of such a decree is barred by this clause. — Karuna Moyee v. 
Surendra Nath Mukerjee, I. L. R. 26 Cal., *172. Whether a purchaser of a portion of 
an occupancy-holding has a valid interest as against the landlord or not he has such 
an interest in the holding as against the tenant as entitles him to make a deposit 
under section 3 loA of the Code of Civil Procedure^ in order to have a sale of the 
holding in execution set aside. — KunjewBihari r. Sambhu Chunder, 8 C. W. N., 232. 

149 . (i) When a defendant admits that money is due 

from him on account of rent, but pleads that it is due not to 
the plaintiff but to a third person, the Court shall, except for 
special reasons to be recorded in writing, refuse to t.ake cog- 
nizance of the plea unless the defendant pays into Court the 
amount so admitted to be due. 

(2) Where such a payment is made, the Court shall 
forthwith cause notice of the payment to be served on the 
third person. 

(3) Unless the third person, within three months from 
the receipt of the notice, institutes a suit against the plaintiff, 
and therein obtains an order restraining payment out of the 
money, it shall be paid out to the plaintiff on his application. 

(4) Nothing in this section shall affect the right of any 
person to recover from the plaintiff money paid to him under 
sub-section (3). 

Sectioad) : latervenor. — The object of this section was to prevent tenants 
being harassed where disputes arise between rival claimants to the land in respect 
of which the rent is due, and consequently whether the dispute between such third 
parties is a dispute as to title, or a dispute as to possession only, they are at liberty 
to have that tried, and in the suit in which that is being tried to obtain the injunction 
which is mentioned in sub-sec. 3 of s. 149 of the Act. — Rubiunnessa v, Gooljan Bibee, 

I. L. R., 17 Cal., 829. This section seems to have adopted the rule laid down in Lodai 
Mullah Kali Das Rai, (I. L. R., 8 Cal., 238 ; 10 C. L. R., 581) that where a person 
sued for rent sets up the title of a third party, and alleges that he holds under, and pays 
rent to, him, such third party ought not to be made a party to the suit so as to convert 
a simple suit for arrears of rent into one for the determination of the title to the 
property in respect of which the rent is claimed. ** Such a suit raises only two issues, 
— (i) Dj^s the relation of landlord and tenant exist between the plaintiff and 
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defendant t (2) Are the alleged arrears of rent due and unpaid ? And these are ques- 
tions in which the plaintiff and defendant? are alone concerned and no third party 
claiming a title adverse to the plaintiff, can properly he made a party, to the trial of 
these issues/’ * * 

SubsOCtion ( 2 )i Ssrvioo of notico • — The notice should be served in the mode 
prescribed by rule 3, Chapter I of the Government rules. See Appendix. 

Subsection ( 3 ). Institutes Suit.— a suit by a third person under cl. 3 of 
149 of the Bengal Tenancy Act is not a title suit and need not be stamped as such* 
Per Tottenham, J. : ** Such suit is in* the nature of a suit for an injunction under 
the Specific Relief Actor else declaratory suit.^* Norris, J., — I agree that the 
suit in question is not a title suit. I do not think it is necessary to express 
any opinion as to what sort of suit it is.’* — (Jagadamba Devi v. Protap Ghosh, 
I, I.. R., 14 Cal., 537.) The object of s. 149 of the Bengal Tenancy Act is to 
prevent tenants being harassed wlien disputes arise between rival claimants of 
the land in respect of which the rent is due. In a suit, therefore, under cl. (3) of 
s. 149 the plaintiff is entitled to have the question of the title as well as that of 
possession tried, and to obtain the injunction therein mentioned. Jagadamba Devi 
r. Protap Ghosh, I. L. R., 14 Cal., 537, referred to and explained. — (Rubiun Nissa 
V. Gooljan Bibi, I. L. R., 17 Cal., 829.) A suit brought under s. 149 cl. 
(3) in which the plaintiff claims the right to receive rent by reason of his 
being in possession of the land (as shown by the receipt of rent for a reason- 
ably sufficient period) is maintainable, thougli the decision of the suit may or 
may not ultimately rest on the question of possession merely, without reference 
to the question of title, 'fhe question of possession should be tried first in 
the suits and the suit dismissed if that question be decided against the plaintiff as 
he does not ’rely on his title ; but if decided in the plaintiff’s favour, the defendant 
would be put to the proof of hft title and the question of title would have to be tried. 
Rubiun Nisa i;. Guljan Bibi, I. I.. R., 17 Cal., 829, referred by Jadub I.al Roy 
Chd^ury V. Srec Khemankari Debya, 8 C. W, N,, 248. A suit contemplated 
by this section is a suit with reference to the money deposited in Court and 
for an injunction restraining the paying out of the money. The section does not 
contemplate a suit for establishment of the relationship of landlord and tenant between 
the parties. — Horananda Bancrjee v* Ananta Dasee 9 C. W. N., 492. 

Limitation. — For limitation of suits brought under sub-section (4), see art. 109 
of Schd. II of the Indian Limitation Act. 

150. When a defendant admits that money is due from 
him to the plaintiff on account of rent, but 
ofSrajwtS'to pleads that the amount claimed is in excess 
be due to landlord, of the amount the Court shall, exeept 

for special reasons to be recorded in writing : 


60 
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refuse to take cognizance of the plea unless the defendant pays 
into Court the amount so admitted to be due. 

c 

• 

Section 150 of the Bengal Tenancy Act is highly penal in its character and cannot 
be put in force against a defendant, unless he has intentionally admitted money to be 
due and has not paid it ; and such admission must be in the action. Under the 
circumstances of this case it was held that the defendant had made no such 
admission.— (Ali Ahammad Sirdar v. Bepin Behari Bose, I. L. R., 20 Cal;, 595,) 
The section is limited to cases in which the plea of the tenant is one in respect 
of which the burden of proof lies upon him ; in other words, where it is a plea of 
confession and avoidance. The section therefore does not apply to a case in which* 
the rate of rent is in dispute. — (Baranasi Pershad v, Makhan Roy, I. L. R., 30 Cal.^ 

947O 

151. When a defendant is liable to pay money into Court 
under either of the two last foregoing sections, 
J^nT'oT^p^o^rt^n^of ^hc Court thinks that there are sufficient 
money. reasons for so ordering, it may take cognizance 

of the defendant’s plea on his paying into 
Court such reasonable portion of the money as the Court 
directs. 


re- 


152 . When a defendant pays money into Court under 
either of the said sections, the Courd shall 
give the defendant a receipt, and the receipt 
so given shall operate as an acquittance in the 
same manner and to the same extent as if it had been given by 
the plaintiff or the third person as the case may be. 


Court to grant 
ceipt. 


153. An appeal shall not lie from any decree or order 
Appeals in rent- P^^ssed, whether in the first instance or on 
suite. appeal, in any suit instituted by a landlord for 

the recovery of rent where — 


(a) the decree or. order is passed by a District Judge, 
Additional Judge or Subordinate Judge, and the 
amount claimed in the suit does not exceed one 
hundred rupees, or 

(d) the decree or order is passed by any other judicial 
officer specially empowered by the Local Govern- 
ment to exercise final jurisdiction under this sec- 
tion, and the amount claimed in the suit does not 
exceed fifty rupees ; 
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jUnless in either case the decree or order has decided a 
question relating to title to land or to some interest in land ^ as 
between parties* having conflicting claims thereto, or a questioxt 
of a right to enhance or vary the rent of a tenant, or a questi<^ 
of the amount of rent annually payable by a tenant : 


Provided that the District Judge may call for the record 
of any case in which a judicial officer as aforesaid has passed 
a decree or order to which this section applies, if it appears 
that the judicial officer has exercised a jurisdiction not vested 
in him by law, or has failed to exercise a jurisdiction so vested^ 
or has acted in the exercise of his jurisdiction illegally or with 
material irregularity ; and may pass such order as the District 
Judge thinks fit. 


Suit , — Tne word ‘'suit* ^ in this section includes all proceedings prior or subse- 
quent to a decree. — Kristo Chunder Chuckerbutty v. Anund Coomar Dutt. 19 W. 

307 ; Kedarnath Bisvas Huro Prosad Roy Chowdry, 23 W. R., 207; I^^rba^i 
Churun v. Mundari, I, L. R., 5 Cal., 594; and therefore no second appeal lies against 
an order made in the course of execution unless it fulfils the same conditions.--?- 
Shyama Churan v. Debendranath, I. L. R., 27 Cal., 484 j 4 C. W. N., 269. U 
follows that no appeal lies from an order passed by a District Judge setting aside 
a sale in execution of a decree for rent valued at less than Rs. 100*— Monmobini v. La^khi 
Narain, I. L. B., 28 Cal., ti6. The word "proceedings/* in s, 6 of Act I of 1868^ 
as applied to a suit, means the suit as an entirety, that is, down to the final decree. 
A second appeal, therefore, to the High Court, on a question of the amount due 
as rent will not lie when the suit w^as instituted previous to the passing of Act 
VIII of 1885, although the judgment in the suit was delivered, and the first appeal 
therefrom heard, subsequently to the passing of that Act. Hurrosundari Debi v* 
Bhojohari Das Manji, I. L. R., 13 Cal,, 86, approved. — Satghuri v. Mujidan I. L. R., 

15 Cal., 107. 

Ordor •r-The word "order** in section 153 docs not mean merely a final ordqr ; 
it includes interlocutory orders otherwise appealable ; 0. an order of remand 
in a suit for rent in which the claim Moes not exceed Rs. 100, unless it decides any 
of the questions mentioned above, — Gagan Chand Casperz, 4 C. W. N., 44; 
Batasan v, Jaiti,3 C. W. N., Ixii. Orders made in execution of decrees passed^n sui^ 
of the nature cognizable by Courts of Small Causes the value of which does not 
exceed Rs. 500 have been held to be non -appealable by virtue of the provisions pf 
3 . 586, C. P. C. See Lalla Khanda Pershad v. Lalla Lai Behary, 1 . L.^jB^ -25 
872 ; Anund Chunder v. Sidhy Gopal, 8 W. R«f 112 \ Dendoyal Patra Khan, 18 
All. 481. 

^Pistrict and Additional Judgo.— The e^cpressions " putdct judge, 4 ddUtp^|^ 
Judgei or Suhprcl^^te Ju^dge’* are in acqprdance ,\yith the .Full Bfinfi' 
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Brojo Misser v. Alhadi Misrain, 13 B. L. R., 376; 21 W. R., 320 ; as well as with 
the Civil Courts Act. This Act gfves a jurisdiction to try suits according the 
Code of Civil ^Precedure, except where it is otherwise provided by the Act, and this 
section has a qualifying effect, and provides that there shall be no special appeal 
in rent-suits under Rs. 100, except in certain circumstantes.— Poorno Chunder Roy 
V, Kristo Chunder Singh, 23 W. R., 171. In a later case it was doubted by 
Mr. Justice Jackson, if s. 102 of Act VIII of 1869 (B. C.) took away the right of 
special appeal gi\en by the Civil Procedure Code in such cases, and if the Bengal 
Council had authority to take away the powers of the High Court to entertain 
special appeals. TKe F'ufI Bench, however, decided that in view of a long course of 
decisions no second appeal will lie ugder s. 102 except under the special circumstances 
mentior^B therein. — Lungessur Kocr v. Sookha Ojha, and Radhay Kishen v. 
Kali ''^Misser, I. L. R., 3 Cal., 151. The objection of Mr. Justice Jackson does 
not Pipld water under the present law which makes the Civil Procedure expressly 
to the new provisions and which is an India Council Act. The words ‘‘judicial 
officer as aforesaid'’ mentioned in the proviso to sec. 153 have reference to the 
“ Judicial Officer ” spoken of in clause (i) of the section and to such officer only. 
It follows that the District Judge possesses no revisional jurisdiction by virtue of 
that proviso in respect of the decrees and orders of a District Judge, Additional 
Judge, or Subordinate Judge referred to in clause {a) of the section. — Sankar Mani 
Devi v. Mathura ' Dhupini, I. L. R., 15 Cal., 327. An Additional Judge has no 
revisional powers under the proviso ; for the section makes a distinction between 
a District Judge and an Additional District Judge. — Gaudna v, Jabanulla, 5 
C, W. N., xlviii). 

High Ootirt’s powers of revision :~t lie High Court can, in n caselin which 
no second appeal lies, interfere under see. 622, C. P. C., and set iiside the order of a 
District Judge in a suit for arrears of rent, when the District Judge has acted illegally 
in the exercise of his jurisdiction.— Jagabandhu Pataka;. Jadu Ghosh Alkushi, I. L. R., 
15 Cal., 47 " Where a District Judge acted in contravention of the powers vested 
in him by the proviso to s. 1530! this Act by interfering with the judgment of the 
Munsiff on a question of law, the District Judge acted without jurisdiction and the 
High Court can revise his order. — Harananda Panerjee v. Ananta Dasi 9 C. W. N., 
492 - 

Bar to appeal : — The provrsions of this section apply only to suits for the recover- 
ing of rent ; so that an appeal will lie under sec. 540, C. P. C., in all other classes of 
suits under the Tenancy Act, as well as in suits for the recovery of rent in which any of 
the questions referred to in the section have been decided. The bar to an appeal 
depends on two facts, (i) the amount of the claim in the suit, and (2) the nature of 
the decree made in the action. But, in order to give rise to the bar, the suit must be 
one between the landlord and tenant. — Kajjnath v. Kefatulla, i C. W. N., cxix ; 
Mohendra v. Kailash, 4 C. W. N,, 605. A suit for back rents by an assigneefrom 
the previous landlord does not come under section 153. Nor does the section aj^ply 
■ where the clfeim, though nominally for rent, is in reality for mesne profits or damages. 
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— Chandi Charan v. Jogendra, i C. W. N., cxx. No appeal lies against an order 
passed by a Civil Court under section 84. — Goghan Mollah v. Rameshar Narain 
Mahta» I. L, R., 18 Cafl., 271 ; Piari Mohan Mukherji v. Baroda Charan Chakravarttr^ 
L L, R,, 19 Cal., 485 ; from an order under ^c. gi directing tenants to attend and 
point out boundaries ^of land to be measured.— Daya Ghazi v. Ram Lai Sukul, Stj 
C. W. N., 351, from an order rejecting an application under sec. 93 of this Act fo^^ 
the appointment of a common manager. — Hossain Baksh v, Mutukdhari Lai, I. L. R^, 
14 Cal., 312; from an order under sec. 173 of this Act setting aside a sale — Ragbu 
Singh V. Misri Singh, I. L, R., 21 Cal., 825; or from an order under sec. 174 of this 
Act or sec. 310 A., C. P. 0 ., setting aside a sale. — Kishori %lohan Rai v. Saroda 
Mani Dasi, i C. W. N., 30 ; Bansidhar Haidar v.^ Kedar Nath Mandal, i C* W. 

114. 

SsCOUd appeals ; — Where the amount claimed in the suit does not exceed Rs. 
100 or Rs. 50, having regard to the provisions of clause (a) and (b) respectively, 
a secod appeal will lie only if the decree or order has decided (i) a question relating 
to title to land or to some interest in land as between parties claiming adversely to 
each other, or (2) a question of a right to enhance or vary the rent, or (3) a question 
relating to the amount of rent payable by a tenant. The 3rd of these conditions rs 
an innovation ; the ist and 2nd have been reproduced from s. 102 of Act VIII of 
1869 B. C. Where the claim exceeds Rs. 100 [in the cases referred to in clause (a)] or 
Rs. 50 [in the case referred to in clause (^)] a second appeal is not barred. When a 
second appeal does lie, either in consequence of the value of the suit or of the nature of 
the decree, it is subject to the section 584 of the Code of Civil Procedure which provides 
for a second appeal on the ground (a) of the decision being contrary to some specified 
law or usaere having the force of law ; (b) of the decision having failed to determine' 
some material issue of law or usage having the force of law ; and (c) of a substantial 
error or defect in the procedure, which may possibly have produced error or defect 
in ,the decision of the case fln the merits. A second appeal will lie from an order under 
sec. 173 of this Act setting aside a sale, when the auction-purchaser is a 
for the judgment-debtor and where, therefore, the application for setting aside the 
sale is really one under sec. 224, C. P. C.— Chand Mani Dasi v. Santo Mani Dasi, 
I. L, R,, 24 Cal., 707 ; I C. W. N., 534. An objection as to the due service of 
a notice to quit cannot be taken for the first time in second appeal. — Loknath Gop 
V. Pitambar Ghosh, 3 C. W. N., 215. * 

Clause (a) : when the amount claimed does not exceed Bs 100 •* — In order to 

give rise to the bar to an appeal it must appear, upon the finding of the Judge or 
from the proceedings of the case, that the amount sued for does not exceed one 
hundred rupees. — Tulsi Panday v. Lala Bachulal I. L. R.. g Cal,, 596; 12 C. L R., 
.223, In the absence of such material the High Court has no right to draw any 
inference to that effect. — /bi^/. The term “ amount ^Mn section 153 means ndt 
merely the amount of rent claimed, but the whole amount claimed in the suit. Wher^, 
therefore the amount of rent was below Rs. 100, but in addition to interest exceeded 
that sum, it was held that a second appeal was not barred, -Behari^v. Bhuitni^th, 
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3 C. W. I?., :2:I4. .;tn r.a -suit for arrearsKjf cAowArtrfaj^.#®* payable by a 
cunderthe sefctlemept, it was Ae/</ that it cania within the definition of rant 

inasmuch -as (the consideration for the payment of the chewkidari tax was the holding 
-of the puim and the amount:agreed Ub be paid, was lawfully payable. — Assanulla y. 
iTicthabshini,! I.. L. R., 32 Cal., 680. S. 586, 0 . P. C., will not bar a second appeal 
' in sttch:a suit although the -value -may be less than iR?. $00. Where a zemindar sued 
.avputnidar.daA-expenSes according, to his Jum^, Jteld that the suit was of, a nature 

■cognizable by a Court -of Small Causes, and therefore under s. 27, Act XX 1 11 of 

• 1861 no second. appeal would lie :-r-Mahtab : Chand v. R,adha Benode, 8 W. R., 517. 
’Where cess, is tfeimed under a eontrapt bywhich rent is .payable it must be regard- 
.ed as rent.-r-Watson v. Sreekristo,, I.^L. R., 21 Cal., 132. ‘ No doubt the Act declares 
inss. 53 to 68, both inclusive, and ss. 72 to 75 both inclusive, “rent ” includes cesses, 
.but .we think that these are enabling provisions 4>assed to extend the meaning of 
" rent” and it in no way interferes with the law refusing a right of appeal in suits 
below -one hundred rupees in value, which law is made applicable to suits for cesses 
bys. 47 of Bengal Act IX of 1880 (B- C.). ” Per O'Xinealy and Banerjee,JJ. 
-Rajuni Kant V. Jogeshwar, I. L- R., 20 Cal., 254. A suit to recover cesses falls 
junder.s.- 153 with respect to .appeals.-r-Mphesh v. Umatara, I. L. R., 16 Cal., 638. 
-^Read with the provisions, of sec. 193 of this Act, this section bars a second appeal, when 
, the- rent sued for is rent of a tank and the amount claimed is less than Rs. 100. — 
.Mallu Pasari v. Wake, 2 C. W. N., li. No second appeal lies to the High Court 
'from .a: decision of ,lhe District. Judge staying execution in a suit for arre.ars of rent 
.where the amount decreed is less than Rs. too, merely because the decree directs that 
■qn failure to pay the amount the defendant will be ejected. — Parbutly v. Mondari 

I. L. R., 5 Cal., 594 ’ No appeal lies from an order passed by a Distret Judge setting 
-..aside, .a sale in execution of. an ex partie decree for amount valued at less than 

'Rs. 100. — MonmohiniiV. I.ukhinarin, I. L. R., 28 C9I ir6. 

Clause 0)) : 'When the amount claimed doesnotexceedfiftyrnpees— Nearly 

all Munsiffs of five years’ standing have now been invested with summary powers 
under this clause. — See Government Note No. 945 J. D. of June isth 1894. in Cal., 

;, 0 az. of June 27tb 1894, Pt, i, p. 713. 

•Title to land as between -parties having conflicting claims —Under the old 

law where a case was decided solely on the want of ,a relationship of landlord and 

• tenant between the parties,, it was held that no special appeal lay to the Hight Court. 
,Jt cannot he said that the tenant , is.a representative of a third party'so as to make jthe 
.decision ;in .the.suit one in respect pf title to land as between parties having con- 
flicting claims thereto.— Hurry Mohan .Muzumdar v. Dwarkanath Sen, 18 W. R., 

.42; .Sihaik Dilbur v. Issur Chunder Roy, .21 W. R., 36; Kripa Moyi Debia .v. 
Dropodi Chowdhrain, 24 W. R., 213. When a landlord sues a person as tenant, 
who .repudiates the tenancy, not denying the landlord’s title, no appeal is given under 
.this eectipn.rr-Ishan .Chun^ra Ghosal v. Burnomoyee Dassi. 16 W. R.., 233. In a 
Smt for rentf .in which the defendant (ralyat) sets up the title of a third perspn 
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whd is hot mdde a party, thi dedsidn' cannot be' considered to be'a' bidding', dfedsioif* 
in' respect of title aS between parties having' , conflicting calims td’ the land'^ within' 
the meaning of this section!.— Kashee' Ram DaSs' v; Maharani' Sham' Mohirtij < 

W. R., 227, Shaik Diburv. Issur Chunder'Roy, ai 'W. R.,- 36. Where plaindfiS* 
claims rent as Zemindar, and defendant, admitting his own: tenancy, claims it 
morCagee, there cannot be said to be conflicting claims to; or some interest in> land'^ 
within the meanig of this section.-»Raj Kishen- Mukei^i.vf Peary' Mohan Mnkerjh ’ 
24W. R„n4. In a rent suit,' whero the judgment of the- lower Appellate' Court 
dismissing the plaintiff's appeal on the' ground that plaintiff) as only a sharer, could^ 
net sue separately, shows that a' question of title was not even considered, the decree* 
in general terms could not be held to have determined ib,. and- therefore under this- 
section no special appeal lies; — Kureem SHeik v, Mokhoda Sundari passi; 23, 
Wi R;, II, 268; 15 B L. R., iii. The circumstance that a question has been- 
determined at the hearing of the appeal in a • rent-suit,- by which an- intervenor may • 
be injuriously affected, will not make the appeal cognizable as special appeal, unless- 
the decision has involved some title or interest in land, of parties having conflicting, 
claims thereto,— (Raj Kishen Mukerji v.- Sree Nath Dutt, 23 Wi R., 408. See also 
Lodai Molla v. Kali Das I. L. Ri,, 8 Cal., 238; Durganarain v. Ramlal 
7 Cal;, 330, No second appeaMies in a case between landlord and- tenant, io" 
which the third person set up by the tenant is not made a party, there consequently 
being no question relating to- title as between paities having conflicting claimst*-*^ - 
Bama Persad Rai v. Sarup Paramanik, I. L. R., 8' Cal!, 712.- Bub in onecase- 
in- which the value of the suit was under Rs. ido, it was held that an appeal was not 
barred, as the Lower Court had determined a question of- law as to whether the tenure' 
wasg«0<M^a.— Baijinath Saha v. Ramdaur Rai, 7 C.-L. R„ 369. A question'as to area: 
does not raise any question of title between parties.-^HDro -parsed’ v.>Sreedam zo Wi Ri)- 
15. In an action for rent the plaintiff alleged that she was thb proprietress of a‘shai«!> 
of a zemindari, and also held other sharers as patnidar and Jarpatnidar, and' had got: 
her name registered in respect of thbse shares under Land Registration Act, i8^p 
The principal defendant denied the relationship: of landlord and tenant; and also-' 
pleaded that in as much as the plaintiff was nob registered under the Act, ■ the sail- wt»' 
not maintaintable. The Court of first instance- dismi^ed- the suit on the- ground tliat- 
the plaintiff had failed to prove the relationship of landlord and tenant and- also thfitas: 
the plaintiff got her name registered, the suit was nob maintainable. The Subordlnaeet 
Judge 0.1 appeal decreed the suit on- the ground that- itwasndt necessaiy for the! 
plaintiff to register her name, without deciding the- question' whedier the relatiotl^ijps 
ot landlord and tenant existed between- -the parties. On* second appeid by-thd* 
defendants it was held that the- decree decided a -question retatihg tO'. title to Jandr 
on some interest in land as between - parties hawng conflicting, claims thbretd; and 
that therefore an appeal lay. — Sukurulla-- Kazi v, Bama Sundari,- 1. L.'R .)-24 Ccd»i' 
404. Similarly where the plaintiff claimed rent on the ground* that the defendant Wdft 
his sub-tenant, while the defendant pleaded that he h^ directly > under the zeniin^hm-- 
and' was the tenant of the land under- him,- and the plaintiff’s suit- -^raadieminaf^ 
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it was held that a second appeal would He. — Sitanath v. Kqyftik Gharumi; 8 C. W. M,, 
434. But where the question was one between a tenure-holder and a raiyat, and 
the latter set up the title of a superior tenure-holder, who was notoa party to the suit, 
it was held th'at no second appeal would He. — Ram Mohan v. Budan Barai, 8 
C. W. N., 436, Where the defendant claimed to hold under the plaintiff and his 
mother, under a right different ffom that which was set up by the plaintiff, it was 
held that no second appeal would lie.— Dino Bandhu v Nobin Chunder, 8 C. W# N., 
437. Where plaintiff and defendant both claimed under the same landlord, the 
plaintiff claiming as a jotedar and the defendant as a burgadar, the settlement with 
the defendant having been prior to that with thc^ plaintiff, the Lower Appellate Court 
held that the plaintiff's position as tenant was not superior to that of the defendant, 
and that the relationship of landlord and tenant did not exist between the two, since 
there was no proof of an assignment of the right of the plaintiff’s lessor to collect 
rent from the defendant. On appeal to the High Court it was held that the decision 
of the Subordinate Judge as regards the status of the plaintiff in relation to the 
defendant was foreign to the object of the suit and quite irrelevant, and that the 
plaintiff’s position was that of an intermediate holder with a right to receive rent from 
the defendant ; and that, since there was a question of title between parties having 
conflicting claims, a second appeal would lie. On further appeal unaer section 15 
of the Letters Patent, however, it was decided by the High Court that, since the 
Subordinate Judge had found that the relationship of landlord and tenant did not 
exist, and since the High Court was bound by that finding, the decision of the 
Subordinate Judge must be upheld. — Ram Kanai v. Fakir Chand, 8 0 . W. N,, 438. 
An order setting aside a sale in execution of a decree decides a question relating to 
the title to the land or to some interest in the land as between parties having 
conflicting claims thereto and is therefore appealable under this section although 
it was made by an officer specially authorised; under the section, in a suit for 
rent valued at less than 50. In deciding whether an order is appealable under 
that section, the point for consideration is not what the decree in the suit decided, but 
what the order decided. Monmohini Dassee v. Lakhinarain Chandra 1 . f., R., 28 Cal., 
1 16, distinguished — Ganga Charan Bhuttacharjee v. Shoshi Bhusan Roy, 1 . L. R., 32 
Cal., 572. Held by the full Bench (Rampini J. dissenting) that an order setting aside or 
refusing to set aside a sale held in execution of a decree for rent wherein the decree- 
holder was the purchaser, decides a«question relating to the title to the land or to some 
interest in the land Ms between parties having conflicting claims thereto. An appeal 
therefore lies from such an order even when there could be no appeal from the 
decree in the suit on account of the prohibition contained in this section. — Kali Mondal 
V. Ram Sarveswar Chakraburti : 9 C. W. N., 721 (F. B.) 

Eight to enhanOQ or vary the rent • — Not only therefore in enhancement 
suits, but also in suits for commutation of rent or assessment of rent, a special appeal 
will lie. Because both of these modes will come under the provisions of variation 
of rent. Second appeal lay in a suit for rent below Rs. 100, in which the right to enhance 
had been detef mined. — Watson & Co. v. Ramdhan Ghosh, 17 W. R., 496; but not 
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where no such right had been decided. — Golak Chandra Datta v. Miah Rajah Mizi, 
17W. R,, 119. No appeal will lie merely because* the rate of rent has been varied 
by the decision of tlje Court, unless the Judge has determined the right to vary thfi 
rent, — Watson v. Mohendro Nath Pal, 23 W. R., 436. A rent suit in'which the only 
question is whether the rent is to be paid in instalments cannot be said to involve a 
question of a right to enhance or vary the rent. — Piari Mohan Mukherji v. Madhub 
Chandra, 23 W. R., 385. See also Rai Ohurun v. Kumud Mohan, 2 0 . W. N., 
297 ; I. L. R., 25 Cal., 571 ; Kailash v. Tarak, i 0 . W. N., Ixvi ; I. L. R., 25 Cal., 
571, note; and in a suit on the basis of an ikrarnama when the raiyat denied that he 
had executed that document and produced evidence to show that the rates mentioned 
in it were not correct, no question of right to vary the rent was held to be involved 
and no second appeal lay. — Nitressar Singh v. Jhdti Teli, 23 W. R., 343. 

Appeal when amount of rent annually payable is decided.— This provision 

is an innovation. Section 102 of Act VIII of 1869 B. C. gave no right of appeal in 
cases in which merely a question as to the amount of rent payable was involved. — ^ ‘ 
(Haro Prasad Chakravartti v. Sridam Chandra Chaudhri, 20 W. R., 16 ; Narabdessar 
20 W. R,, 15 ; Harish Chandra Chakravartti v. Hari IJewah, Prasad Rai v, Jangli, 
24 W. R., 49). A second appeal is barred even if preferred after the B. T. Act 
came into operation. — Hurro Sundari Dabi v. Bhojohari Das Manji, L. R., 13 

Cal., 86 ; Satghuri Mujidan, I. L.R., 15 Cal., 107. If a question relating to the 
amount of rent annually payable is decided by the decree under the pre.scnt Act, 
an appeal would not be excluded even though that question does not directly 
form the subject of the appeal. — Sripati Bhattacharja v. Kala Chand Ghose i 0 . W. 
N., clxxxvii ; Rai Churn Ghosh v, Kumud Mohon Dutta, i. C. W. N., 687. Where 
the plaintiff claimed to be entitled to the full amount of rent payable by a tenant, and 
the Lower Court was of opinion that he was entitled to a less amount, inasmuch as a ; 
part of the tenure had been sold in execution of a decree for road-cess and had passed 
into the hands of a third party, it was held that a second appeal lay. — Nobin Chand 
Nuskar v Baneenath Paramanick, I. L. R., 21 Cal., 722. A question in a rent suit 

, whether rent is payable in money or kind is a question as to 
Rent in money or kind. 11.1.1 

the amount of rent annualy payable within the meaning of this 

section. — Apurba Krishna Roy v, Ashutosh Dutta, 9 C. W. N. 122. In a suit in which 
the plaintiff sued for arrears of rent as well as of cesses and dAk tax, the total amount. 

claimed being less than one hundred rupees, and the defendant 

^^CSSCS ^ 

pleaded that he was not liable to dAk cess, and it was held by 
the Subordinate Judge that the defendant was not liable to pay dAk cess, it was ruled that 
a second appeal lay, as a question of the amount of rent annually payable by the tenant 
had been decided.— Watson v. Srikrishna Bhumik, I. L. R., 21 Cal., 132. In < 
Mohesh Chandra Chattapadhya v. Umatara Debi, I, L. R,, 16 Cal., 638, and Rajani 
Kpnt Nag v. Jageshwar Snigh, I. L. R., 20 Cal., 254, it has been held that no second 
appeal lies in suits for cesses, in which the amounts claimed are less than one hundred !' 
rupees. The words “amount of rent annually payable by a tenant “ include the ; 
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of rent payable by a tenant to one of the co-sharer landlords who 
Rent tocoi&harcrs. collects his tent separately.— Aubhoy Churn Maji v. Shoshi 

Bhusan Bose, I. L. R., i6 Cal., 155 ; Narain Mahton v, Manofi Pattuk, I. L. R., 17 
Cal., 489 (F. H.). S C. W, N 766; overruling Prasanna Kumar Banerjee v. Srinath 
Dass, 1 . L. R., 15 Cal., 231. Where, in a suit instituted by a co-sharer landlord for the 


recovery of rent, the amount claimed did not exceed Rs. 100 but the question raised and 
determined was not merely the amount of rent payable to the co-sharer, but also 
whether he had a title to recover a particular share of the rents of a particular 
irouza, it was held that the suit came under the exception mentioned in section 
. — Srimuty Poresh Moni Dassya Nobo J^ishore Lahiri, 8 C. W. N., 193. 
A decree obtained by a co-sharer landlord for his share of rent is not a decree for rent 
under the Bengal Tenancy Act and it has been held that s. 170 of the Act therefore 
does not apply. — Beni Madhub v. Joad Ali, 17 Cal., 390, see also Parameshar v. Kali 
Mohon. 4 0 . W. N., 8oj ; 28 Cal, 127. But it has been held notwithstanding 
that s. 153 of the Act applies to a decree obtained by a co-sharer landlord. — Kedar 
Nath V. Ardha Chandra, 5 C. W. N., 763 at p. 766, see also appeal from Appellate 
Order No, 325 of 1902, Jogendra Nath Ray v. Uma Charan Ray ( unreported ). 
The provisions of this section do not to apply to the case of a suit for rent by aco- 
sharer landlord. — Jogendra Nath Ghose v. Paban Chandra Ghose, 8 C. W. N., 472. 
In order to exclude a right of appeal under section 153, the suit must be in reality an 
action for rent ; a suit for compensation or damages in the guise of a claim for 
rent does not come within the purview of section 153. — Chandi Charan Tarafdar 
V. Jogendra Chandra Chowdhry,! C. W. N., cxx. Where the only issue decided is to 
whom the rent claimed is payable, e, to the plaintiff or the person set up by the de- 
fendant as his landlord, and there is no dispute as to the amount of rent, it has been 
held that there is no right of second appeal, — Baidya Nath Bahara v. Dhone Krishna 
S«rkar5 C. W. N., 515. Similarly, where, upon the failure of the plaintiff to prove 
the rate of rent claimed by him, a decree is made at the rate admitted by the 
defendant, it is not a determination of the amount of rent payable, and therefore no 
second appeal would lie. — Nekejaie v, Nonda Dalai Bamkeja, i C. W. N., 711. 
When the only question decided relates to the amount of interest payable, and the 
value of the subject-matter of the suit does not exceed Rs. 100, there is no right 
lof second appeal. — Koylash Chandra De v. Tarak Nath Mandal I. L. R., 25 Cal., 
571. Nor is there a right of apppeal when the question relates to the instalments 
in which the rent is payable. — Rai Charan Ghose v. Kumud Mohun Dutt Chowdhry 
I. L. R.i 25 Cal., 571 ; 2 C. W. N., 297. The question relating to instalments, 
though it affected the question of interest on the rent, was not a question of the 
amount of rent annually payable within the meaning of section 153. — Ibid. In 


Inatalment of rent. 


another case, where the Subordinate Judge had decided that 
the kabuliyatSf on the basis of which certain suits for rent 
were brought, were genuine, and that the plaintiffs were entitled to receive rent 
fronfi the defendants at the rates mentioned therein, the High Court held that the deci<- 
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sion was not a decision of a question of the amount' of rent annually payable by 
the tenants, and consequently that an appeal was barred. — Basiruddi t*. NoKni 
Bhusan Gupta, 6 C. W. N., Ixxxviii. 

Proviso: — See notes ante under the* headings of District *and Additional. 
Judgesjand High Court’s powers of revision, and pp. 47S““76. The powers of revision 
in the proviso are the same as those contained in s. 622, C. P. C., which 
is as follows; — The High Court may call for the record of any case in which 
no appeal lies to the High Court, if the Court by which the case was dft* ' 
cided appears to have exercised a jurisdiction not vested Tn it by law, or to have 
failed to exercise a jurisdiction so ‘vested, or to have acted in the exercise of its 
jurisdiction illegally or with njaterial irregularity; and may pass such order in the 
case as High Court thinks fit. It has been decided by their Lordships of the 
, ...... Judicial Committee that when a Court has jurisdiction to 

Exercise of jurisdiction • • . t i 

illegally or with material decide a case and decides it nVhtly or wronerlv, it does not 
irregularity. . 

exercise its jurisdiction illegally or •with material irregularity 

within the meaning of s. 622, C. P. C. — Amir Hassan 7^Sheo Baksh Singh, ir I. L. 

R,, Cal , 6 (P. C.)‘ In Amir Hossain^s case it was decided that even if*a Court having 

jurisdiction to decide a case, wrongly decided a question of it did not 

exercise its jurisdiction illegally or with material illegality within the meaning of 

622, C. P. C. A mere mistake in law by a Lower Court does not bring a case under 

Mistake in law. s. 622, C. P. C., {Per Maclean, C. J.); Raghunath v. Ra- 

Chatraput, i C. W. N., 633. See Mohunt Bhagwan v. Khet' 
ter Moni, i C. W. N., 717; Birj Mohun v. Rai Umanath, 1 . L. R., 20 Cal., 8 ; 
Jagadanand v. Amrita Lai, 1 . L. R„ 22 Cal., 767 ,* Magniran v. Jiwa Lai, 1 . L. R,, . 
7 ail, 336, Badami Kuar v. Dinu Rai, SAIL, iii ; Sheo Bu v Shib Chundcr/ 
13 CaL, 225, Jagabandhu v. Jadu Nath, L L. R., 15 CaL, 47 ; Kristamma 
V. Chapa^ Nandu, I. L. R,, 17 Mad., 410; Mahomed Yusaf v. Abdul Raman« 

1 . L. R., 16 CaL, 749; Mathuranath v, Umes Chunder, i C. W. N,, 626;' 
Raghunath v. Rai Chaterput, i C. W, N., 633 ; Rahim Bux v. Nanda Lai, 1 . T.. R., i 4 
Cit«.i 321 ; Debo Das v. Mohunt Ram Churn, 2 C. W. N., 474. In Mohunt Bhagwan 
V. Khetter Moni, i C. W. N., 617, Banerjee and Gordon, JJ., held that the third, 
Thirdciau»eo£».6»C.P. intended to authorise the High 

Court to interfere and correct gross and palpable errors of 
Subordinate Courts, so as to prevent grave injustice in non -appealable cases, and the 
question whether any case comes under the clause has to be determined with reference 
to the grossness and palpableness of the error complained of, and to the gravity of the 
injustice resulting from it. The case in iC. W. N. 617 was considered by Maclean, 

0 . J., in the case of Enat Mondal v. Baloram Dey, 3 C. W. N. 581. His Lordiship^^ 
observed as follows The learned Judges in the latter case (Mohunt Bhagwan* v» 
Khertter Moni, i C. W. N. 617) however apparently engrafted upon the Privy CduncU 
decision a limitation, to the effect that the Court can interfere under s, 622, / 

errpr of law be ** gross and^ palpable, This, to my way of thinking and wkhiilt \ 
respect, is frittering away. 


Third clause of s. 62a C. P. 
C. 
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Second appeal under Bengal Act I of 1879 in suits instituted under B«ng^ 

Act I of 1879 Chota Nagpur Landford and Tenant Procedure Act) for arrears 
of rent and ejectment on account of the non-payment of arrears, a second appeal 
lies to the High Court ; this class of cases not being within the provision of section 
137 of that Act.— Ramjan Khan v. Ramjan Chamar, I, L. R., 10 Cal., 89. 

154. A decree for enhancement of rent under this Act, 
if passed in a suit instituted in the first eight 
cSf^Thlnccrntt •months of an agricultural year, shall ordinarily 
takes effect. take effect on the commencement of the 

agricultural year next following; and, if passed 
in a suit instituted in the last four months of the agricultural 
year, shall ordinarily take effect on the commencement of the 
agricultural year next but one following ; but nothing in this sec- 
tion shall prevent the Court from fixing, for special reasons, a 
later date from which any such decree^ shall take effect. 

For definition of the term ‘‘ agricultural year/' see section 3, clause ii, ante. 

Relief against forfei- 155 . (/) A Suit for the ejectment of 

a tenant, on the ground — 

(a) that he has used the land in a manner w^hich renders 
it unfit for the purposes of the tenancy, or 

{b) that he has broken a condition on breach of which 
he is, under the terms of a contract between him 
and the landlord, liable to ejectment, 

shall not be entertained unless the landlord has served, 
in the prescribed manner, a notice on the tenant specifying 
the particular misuse or breach complained of, an^ where 
the misuse or breach is capable of remedy, requiring the tenant 
to remedy the same, and, in any case, to pay reasonable compen- 
sation for the misuse or breach, and the tenant has failed 
"to comply within a reasonable time with that request. 

{2) A decree passed in favour of a landlord in any such 
suit shall declare the amount of compensation which would 
reasonably be payable to the plaintiff for the misuse or breach, 
and whether, in the opinion of the Court, the misuse or breach 
is capable of remedy ; and shall fix a period during which it 
shall be open to the defendant to pa^ tha amount to the plaintiff, 
and, where . the misuse or breach is declared to be capable of 
remedy, to,remedy the same. 
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(j) The Court may, from time to time, for special reasdns, 
extend a period fixed by it under sub-section ( 2). 

{4) If the defendant, within ’the period or extended period 
(as the case may be) fixed by the Court under this section, 
pays the compensation mentioned in the decree, and where the 
misuse or breach is declared by the Court to be capable of 
remedy, remedies the misuse or breach to the satisfaction of 
the Court, the decree shall not be executed. 

See sections, lo, 25, 44, 66, 82 aifd 83 and notes ante. 

The difference between section 155 of the •present Act and section 14 of the 
Conveyancing and Law of Property Act, 1881 (44 & 45 Viet., c.. 41), wa| 
considered by the High Court in Pershad Sigh v. Ram Partab I, L. R., 
22 Cal., 77, and it was shown that the Indian and English Statutes are not 
in pari materia^ and excepting a verbal similarity between a portion of section 
155 of the Indian Act and a portion of section 14 of the English Statute, 
they do not run on parallel lines. The English cases decided under 44 
& 45 Viet., c. 41, therefore, do not apply to cases arising under section 155 
of the present Act. For exposition of s. 155, see the above judgment at pp, 
84 and 85. When the suit is really for ejectment, and the plaintiff gives 
notice for ejectment and asks for ejectment, then, if there are other prayers in the plaint^ 
they must be regarded as merely ancillary to the prayer for ejectment. And, in 
order to maintain the action, there must^c a demand for compensation. — Ibid. 

NoticO to pay componsation • — The words ** in any case in this section 
** in every case, and the omission of a demand for compensation in a notice undBr 
the section renders the notice bad, and prevents a suit for ejectment under this 
section from being entertained. When the suit was for ejectment from certain land 
but the plaint contained other prayers, namely, for a declaration that the defendant 
had no right to build houses on the land, and for an injunction on him to remove 
houses he had built thereon, and the suit for ejectment failed from insufficiency of 
notice under the sec. 155, it was held that the plaintiff was not entitled to the declaration 
or injunction as asked for. — Prasad Singh v. Ram Pratab Rai, I, L. E., 22 Cal,, 77. 
Where a landlord served a notice on a tenant, calling^ upon him to fill up an excavation 
which th^ latter had made, or to pay damages, or, failing either, to quit the land^ 
it was held by the High Court that the notice was good, notwithstanding that the 
demand for compensation was made in the alternative.-— Boydya Nath v. Ghis^ 
Mundal, I, L. R., 30 Cal., 1063. 

SsrT" . i of notiCO — For the rules framed by the Local Government for th© 
service of the notice referred to in the sub-section i of this section, see rule iiCha{>4 
V, of the Government rules under the Act (Appendix). * 

Waiver of forfoiture : — a landlord who has accepted rent from his ten^jt 
subsequently to the date of forfeiture must be held to have w^ved his right to 
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ment.— Kali KrisTina Tagore v. Fazal AH Chaudhri, I. L. R., 9 Cal., 843. If he sues 
his tenant for rent due subsequently to thedate of the forfeiture, he will similarly lose his 
right to eject. Trjageshari Ohoudhrain v. Mahomed Ibrahim, I. L. R., 14 Cal., 33. But 
he can sue for ejectment on further breaches of the conditions of the lease.— Duli Chand.v. 
MeherChand Sahu, 8 W. R., 138. Receipt of rent is not in itself a waiver of every previous 
forfeiture ; it is only evidence of a waiver.— Chandra Nath Misra v. Sardar Khan, 18 
W. R., 218. 

Co-sharer landlords right to ejeot; — In a suit for ejectment by one of two joint 
owners of certain land, which the tenant held under Si paitah^ which provided that 
he could not without the consent of the plaintiff cut the trees in the garden, excavate 
tanks and turn dhose land into jut, and in which it was found that he had done all 
these things, it was held that the plaintiff was not barred from suing by the provi- 
sions of sec. 188 of this Act. “The right under which the plaintiff sues, is not a thing 
which she, as landlord, is under the Bengal Tenancy Act required or authorised to do. 
The suit is brought under the contract on breach of the conditions of a lease by the ten- 
ant—’’ Haripria Debi v. Ram Charan Mahanti, I. L. R., 19 Cal., 541. If one co-sharer 

refuses to join in a suit for the ejectment of the tenant for an 
refuses join. ' alleged breach of a covenant, he is either satisfied that there 

has been no breach or that the act of the tenant is not injurious 
to him. Having regard to the language of the Judicial Committee in the case 
of Watson v. Ram Chand Dutta, I. L. R., 18 Cal., 10 L. R., I17 J.A., no, it 
would seem that the remedy, in such a ca^, of the co-sharer who complains of 
a breach is to seek a partition of the property with his other co-owner. In the case 
P^erred to their Lordships said as follows : — It seems to their Lordships that if there be 
two or more tenants in-common, and one A be in actual occupation of part of the estate, 
and is engaged in cultivating that part in a proper course of cultivation as if it was his 
separate property, and another tenant-in-common B attempts to come upon the said 
part for the purpose of carrying on operations there inconsistent with the course of 
cultivation in which A is engaged and the profitable use by him of the said part, and A 
resists and prevents such entry, not in denial of B's title, but simply with the object of 
protecting himself in the profitable enjoyment of the land, such conduct on the part of 
A would not entitle B to a decree for joint possession In India a large pro- 

portion of the lands, including mgny very large estates, is held in undivided shares and 
if one shareholder can restrain another from cultivating a portion of the estate in a 
proper and husbandlike manner, the whole estate may, by means of cross-in junctions 
have to remain altogether without cultivation until all the shareholders can agree upon a 
mode of cultivation to be adopted, or until a partition by metes and bounds can be 
effected,awork which, m ordinary course, in large estates would probably* occupy a 
period including many seasons. In such a case, in a climate like that of India, land 

which had been brolight into cultivation would probably become waste or jungle and 

greatly deteriorated in value. In Bengal the Courts of justice, in case where specific rule 
exists, arc according to justice, equity and good conscience, and if, in a case of share 
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holders holdirig lands in common, it would be found that one shareholder is in the act of 
cultivating a portion of the lands which is not being actually used by another, it wouM 
scarcely be consistent with the rule sbove indicated to restrain him from proceeding 
with his work, or to allow any other shareholdef to appropriate to himself the fruits of 
the other*i labour or capital. In Lachmessur v. Monowar I. L. R., 19 Cal., 252, P. 
the Judicial Committee declared that property does not cease to be joint merely 
because it is used so as to produce more profit to one of the joint owners, who has incurred 
expenditure or risk for that purpose. It follows that, joint property being used, 
consistently with the ccjjitinuance of the joint ownership and possession, without 
exclusion of the co-sharers who tio not join in the work, there is no encroachment on 
the rights of any of them, as regards common enjoyjnent, so as to give ground for a suit. 
The principle deducible from the above decisions has been stated as follows : — ** When 
one co-sharer is holding possession of certain land, and deals with it in a parti* 
cular way, and in the ordinary course, if the other co-sharers are not satisfied with 
that dealing or with that course of conduct, their proper remedy is by partition. In a 
partition suit the rights of all the parties are adjudged upon a proper basis, and any 
loss or damage suffered by one set of partners is made good at the expense 
of the other,— Madan Mahan v. Rajab AH, I. L. R., 28 Cal., 223. In this 
case a silted-up tank had been leased by one set of co-sharers to certain lesseed^ 
who had re-excavated and improved it at considerable expense. Upon a suit by the 
other co-sharers to obtain khas possession of the tank in respect of their share it was 
held that they were not entitled to khas possession, but were entitled only to possession 
through the joint tenants by receipt of their share of the rent. 

Limitation,— The period of a suit for ejectment of a tenant on the ground men- 
tioned in clause (a) of this section is two years under art. 32, Sched. II df Act XV 
of i877.*-Saman Gope v. Raghubar Ojha, I. L. R., 24 Cal., i6o ; i C. W. N., 
223. Where a person having a right to use the property demised to him for one pur- 
pose, via., for agricaltural purposes perverts to another purpose, via., that of a tank, 
and a suit is brought seeking as primary relief a mandatory injunction directing the' 
defendant to fill up the tank, and to pay the plaintiff compensation and a secondary 
relief for ejectment which could not follow save upon failure of the defendant to comply 
with that order, the case comes within the provisions of art. 32 of Sch. II of the Limita- 
tion Act ; — Saroop Das v. Jogeswar, 3 C. W. N., (F. B.). 


156. The following rules shall apply in case of every 
raiyat ejected from a holding : — 

{a) when the raiyat has, before the date 
of his ejectment, sown or planted crops in any 
land comprised in the holding, he shall be 
entitled, at the option of the landlord, either to , 
retain possession of that land and to use it for the"^ 
purpose of tending and gathering in the crops, # 
to receive from the landlord the value of 4he cro^ 


Rights of ejected rai- 
yats in respect of 
crops and land pre- 
pared for sowing. 
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as estimated by the Court executing the decree 
for ejectment ; ^ 

(^) when the raiyat has, before the date of his ejectment, 
prepared for sowing any land comprised in his 
holding, but has not sown or planted crops in that 
land, he shall be entitled to receive from the land-, 
lord the value of the Ikbour and capital expended 
by him in so preparing the land^ as estimated by 
the Court executing c the <» decree for ejectment, 
together with reasonable interest on that value ; 

{c) but a raiyat shall not be entitled to retain possession 
of any land or receive any sum in respect thereof 
under this section where, after the commencement 
of proceedings by the landlord for his ejectment, 
he has cultivated or prepared the land contrary 
to local usage ; 

(d) if the landlord elects under this section to allow a 
raiyat to retain possession of the land, the raiyat 
shall pay to the landlord, for the use and occupa- 
tion of the land during the period for which he is 
allowed to retain possession of the same, such 
rent as the Court executing the decree for eject- 
ment may deem reasonable. 

This provision supersedes some of the recent decisions. So it was held at a sale 
for arrears of rent under section 66 of Bengal Act VIII of 1869, the growing crop 
standing on the land passes to the purchaser at the auction -sale, except when it has 
been specially excepted by the notification of sale, or a custom to the contrary has 
been proved. — Afatoollah Sirdar v. Dwarkanath Moitry, I. L. R., 4 Cal., 814. This 
provision is, however, consistent with the spirit of decisions in Jubraj Roy v. W, 
Mackenzie, 5 C. L. R., 231. and Juggut Chunder Roy alias Bashi Chunder Roy 
V. Rup Chand Change, I. L.^R., 9 Cal., 48. The effect of an order of ejectment 
under section 53 of Act VIII of 1869 (B. C. ), is to dispossess the raiyats, not only 
from the land, but also of the crop standing thereon, the object of such an ejectment 
being to terminate completely the connection between the parties as landlord and 
tennat~(/w the matter of Durjan Mahton v. Wajid Hossein, I. L. R., 5 Cal., 133). 
** The obvious difference between sale and ejectment is this ; when a raiyati holding 
is sold up he gets the money which includes the value of the crop on the ground. 
Why, when he was ejected, should he lose it? In regard to this point the Rent Ooni- 
mission said There are in the existing law no provisions as to the away -going crop 
and, as a ^natural consequence, when a tenant is ejected while the crop is on the 
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ground, the right to this crop is constant source oR dispute and litigation. We 
have enacted that when a raiyat is ejected, in execution of a decree — and this we 
have just shown is th«e only way in which he can be ejected — and there are i^on 
the land at the time of the ejectment growing*^ crops or other ungathcred products 
of the earth, which but for the ejectment such raiyat would have been entitled to 
reap or gather, such raiyat shall, notwithstandig such ejectment» be entitled to reap or 
gather such crops or products, and may use the land for the purpose of tending, reaping 
gathering and removing the same ; and in the event of his doing so, he shall be liable to 
pay a reasonable sum for the use and occupation of the land for these purposes (section 
80). We have, however, thought it rcasoftiable to allow the landlord an option of tajdngsfjch 
crops or products at a reasonable valuation, if he; gives notice of his intention to dO 
so at the time when he applies for execution. If the landlord and tenant cannot agree^ 
as to the value of the crops or products, the Court may, upon the application of either 
of them, determine such value, and the order so determinig such value shall have the 
force of a decree. I he principle seems to be a very sound one that the landlord should 
not by choosing his time for ejectment not only ruin his raiyat but should himself 
benefit by the crop in the ground which the raiyat has so\v*i and which he is entitled 
to reap.” — (The Hon’ble Sir Stuart Bayley in Council.) 

157 . When a plaintiff institutes a suit for the ejectment 
p f r ^ trespasser he may, if he thinks fit, claim as 

fix'faiTrent as” alter- alternative relief that the defendant be declared 
native to ejectment. liable to pay for the land in his possession a 
fair and equitable rent to be determined by the 
Court, and the Court may grant such relief accordingly. 

Alternative relief : — This alternative. relief is confined to agricultural lands; 
occupation in respect of such lands giving rise to an implied tenancy.— Rachea ‘Singh 
V. Upendra Chandra I, L. R., 27 Cal., 239. The section, therefore, does not apply to 
ferry tolls and other property of the like nature. In a suit for rent, pure and 
simple, of other than agricultural lards, when no alternative claim is made for 
compensation for use and occupation,' no decree can be made on the latter basis.— 
SurenJrazr. Bhai Lai Thakur, I. C, R., 22 Ca!., 732 ; Racha Singh v. Unendra, 
Sufira. The provisions of this section may be applicable, and a right to claim 
rent may on a plaintiff’s title being established, arise notwithstanding 4hat his 
previous suit for rent was dismissed.— (Dwarkanath Rai v. Ram Chand Aich, 3 
C. W. N., 266 ; I. L. R., 26 Cal., 428.) 

TrOSp&SSSrs. "fonants inducted upon the land by any person in defacto pos- 
session, although without title, are not trespassers.— Ramgut *Panday v. Radha 
Pershad Singh, 22 W. R., 195 ; Mohima ChunderShaha v, Hazari Prdmanik 1 . L. R., 

17 Cal., 45; Binad Lai Pakrashi v. Kalu Pramanik I. L. R., 20 Cal,, 708 (F. B.) * 
Azim Sirdar v. Ram Lall Shaha, I. L. R., 25 Cal., 324. Compare also Lukhee 
Kant Doss Chowdhry v. Sumeeroodd, Tustar 13 R. L. R., 243; 21 R., 208 j 

Ranee Ulun Monee 2.. Sona Monee Dabee, 2a W. R., 334^ Rani Surnomoyee v. Deno ' 
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Nath Gir Sunnyasee, I. L. R., 9 Cal., 908, where it was held that persons in use and 
occupation of land may be treated as tenants and sited for rent. Tenancy in this country 
is created not only by contract, but also by occupation of land, so for as agricultural 
lands are concerned.— Nityanand Gho.se 7/. Risen Ksishore, W. R., Sp., Act 82. See 
p. 429*a«jfe. — Under the old law, the receiving of rent from trespasser or 
the suing him for rent, converted him into a tenant. — Cazee Syud Mahomed Azmul v. 
Chundee Lall Pandey, 7 W. R., 250 ; Gudadhur Banerjee v. Khettur Mohun Surmah, 
7 W. R., 460. This principle, being founded on a well -recognised rule of equity, is 
applicable under the present enactment. But a mere statement of willingness on the 
part of the person occupying the land would not convert a trespasser into a tenant. — 
Lyons v, Betts^ 13 W. R.| 94. Where one of the co-sharers of a joint taluks in execution 

of a money -clecree obtained against one of the common tenant.s 
Rights of other co*sharers of purchases a non -transferable occupancy-holding, 

chases a holding^ and under such purchase claims to hold possession of the lands 

thereof to the exclusion of the other co-sharers, the case docs 
not fall within the principle laid down in Watson &: Co. v. Ramchund Dutt, I. L. R., 
18 Cal., and the other co-sharers are entitled to maintain a suit for joint pos.session of 
the said lands, — Dilbar Sardar v. Hossein AH, I. L. R., 26 Cal. 553., Kamal Kumari 
V. Kiran Chandra, 2 C. W. N., 229. 

Whsther co-sharers can eject a common tenant Although one co-sharer may 

sue for his share of the rent a person in occupation of the land, treating him as tenant, 
it IS doubtful whether a suit for ejectment can He at his instance alone without the 
conjunction of the other co-sharers. — Azim v, Ramlal, I. L. R.^ 25 Cal., 324. When a 
tenant has been put into possession of ijmali property with the consent of all the co- 
sharers, no one or more of the co-sharers can turn the tenant out without the consent of 
the others ; but no person H^s a right to intrude upon ijmali property against the will 
of the co-sharers or any of them : if he does so, he may be ejected without notice either 
altogether, if all the co-sharers join in suit, or partially, if some only wish to eject him; 
and the legal means by which such a partial ejectment is effected is by giving the 
plaintiffs possession of their shares jointly with the intruder — Radha Prasad Wa.sti 
Isaf, 1 . L. R., 7 Cal., 414; Haladhar Sen 7/. Gurudas Rai, 20 W. R., 126; Hamid- 
unnissa v. Ismail, i C. W. N., cxciii. A decree for partial ejectment and joint pos.ses- 
sion cati be made in favour of a co-owncr of property.— Kamal Kumari Chaudhurani 
V. Kiran Chandra Rai, 2 C. W. N‘, 229. This is the rule as regards trespassers or persons 
who are trespassers in relation to the co-sharer landlords who seek to eject them, and 
in such a case it is not necessary to bring a suit for partition against the other co-sharc»s. 
—Dilbar Sardar 7/. Hossein AH, I. L. R., 26 Gal., 553. A different rule has apparently 
been laid'lown by the Privy Council in the case of tenants in common who tak^ exclu- 
sive possession 9f any portion of the common property and who in law are not 
trespassers. See Watson & Co. v. Ram Chand Datta, 1. f.. R,. i8 C'al., to and 
Lachmessar Singh v. Manowar Hossein I. I.. R., ig Cal., 253; Madsn Mohan Shaha 
V. Rajab Ali, I. L. R., 28 Cal., 223, cited under the same heading under s. 155 
0nU. ® 
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158 . (i) The Court having jurisdiction to determine a 

. j . suit for the possession of land may, on the 
mine incidents of application ot either the landlord of the tenant 
tenancy. of the land, d'eteriTiine all or any of the fol- 

lowing matters, (namely) : — 

(a) the situation, quantity and boundaries of the land ; 

(^) the name and description of the tenant thereof (if 
any); 

(t^) the class to which* he belongs, that is to say, whether 
he is a tenure-holder, rAiyat holding at fixed rates, 
occupancy-raiyat, non-occupancy raiyat, or under- 
ralyat, and, if he is a tenure-holder, whether he 
is a permanent tenure-holder or not, and w’hether 
. his rent is liable to enhancement • during the con- 
tinuance of his tenure ; and 

(d) the rent payable by him at the time of the appli- 
cation. 

(2) If, in the opinion of the Court, any of these matters 

cannot be satisfactorily determined without a local inquiry, 
XIV of 1882. the Court may direct that a local inquiry 

be held under Chapter XXV of the Code of Civil Procedure 
by such Revenue-officer as the I.ocal Government may authorize 
in that behalf by rule made under section 392 of the said 
Code. 

(3) The order on any application under.this section shall 
have the effect of, and be subject to the like appeal as, a 
decree. 

Object of tho section ••—in .n proceeding- under s. 158 it is open to a petitioner 
to dispute the validity of the setup by the tenant ; in determining the question 
as to the nature of the tenancy the Court must look into the title which the tenant setup 
and pronounce upon its validity. — Bhupendra Narayan 7 '! Nemye Chand, I. L. R., 15 
CaU, 627. The object of this section is to enable the Court to ascertain what are the inci- 
dents of the existing arrangements between a landlord and his tenant and not to enable 
the Court to mal<?ti a new contract between the parties between whom no contract was 
in exictcnce at and before the date of application .-^Oebendra Kumar v, Bhupendra 
Kumar, I. L. R., 19 Cal., 182. object of section 158 is merely to provide a sum-, 

niary procedure for settling disputes between landlord and tenant in regard to the par-" 
ticulars referred to in clauses (a), (c) and (rf) of the section. Though clause (i) does 
authorise the Court to determine the name and descriptiowof the tenant, this, we think, 
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was not intended to, and does not authori;:e the Court to decide conclusively 
disputes as to who is the tenant or as to who is entitled to the occupation (rf 
the land. The section, in other words, does not empower the Court to decide 
disputes as ter the right to possession of the land. It could not, in a proceeding 
nnder section 158 of the Act, pass a decree for possession ; so that, if it were 
to decide such question, it might declare one person entitled to possession, [while 
another might ostensibly hold, and might continue to hold, actual and direct 
possession of the land. — Peary Mohun v. Ali Sheik, I. L. R., 20 Cal., 249. 
Section 158 (rf) lays down that a Court dealing with an application under section 158 is to 
determine the rent payable by the tenant **at the time of the application.” ♦ It, 
therefore, could not have been intended that in a case under this section the Court 
should pass a decree for enhancement, which can ordinarily only take effect from 
the beginnig of the agricultural year next following, or from that of the year next 
but one following the year in which the decree was passed. It has been said that, 
when no settlement proceedings are going on, an application under section 158 
takes the place of an application under section 104 (2), in the course of which a 
Settlement-officer has power to enhance or reduce a tenant's rent. This is quite true ; 
but, when settlement proceedings are going on, the jurisdiction of the Civil Court 
is in abeyance (see section iiiA), so that no enhancement suit can then be instituted, 
and hence it is that the Settlement-officer is empowered to alter a tenant's rent. But 
an application under section 158 does not oust the jurisdiction of the Civil Court in 
respect of the alteration of a tenant's rent. It therefore seems to us that if a land- 
lord seeks to enhance his tenant's rent, when no settlement proceedings are going 
on, he must institute a suit for the purpose, and cannot do so by means of an 
application under s. 158’'— (Rajeswar Prasad Singh 7/. Barta Koer, I. L. B. 2i 
Cal., 807.) In a proceeding under sec. 158, in which an enquiry had to be made as 
to the boundaries of the tenant's holdings, the amin took evidence as to the standard 
measure of the district, and it was held that that this evidence had been rightly 
admitted and acted upon — Deoki Singh 7/. Seo-Gobind Sahu, I. L. R., 17 Cal., 277, 
The question whether a holding is transferable cannot be gone into under sec. 158.-— 
Puma Ral v. Bangshidhar Singh, 3 C. W. N., 15. In a proceeding under s. 158, 
\the Court has no jurisdiction to assess additional rent for excess lands found to be in 
(the occupation of the tenant, its function being limited to recording the existing 
rent payable by the tenant at the time of the application. — Srinarain Thakur 
V. Rameswar Singh, 5 C. W. N., cciii. Under clause (d) a Court has to de- 
termine what the existing rent is and it has no jurisdiction to determine what 
the rent should be, and consequently additional rent for additional area cannot 
be assessed in such a proceeding,— Srinarain v. Luchmeshwar, 6 C. W. N., 592. 
It has been decided in the case of Dharahi Kant 7/, Saber* Ali, 7 C. W 
N., 33 J 3 ^ CaU 339, that wher% there is a total denial of relation of landlorc 
,and tenant by one of the parties, a Revenue officer has jurisdiction in a proceeding 
under s. 103 of the Bengal Tenancy Act to decide that question, but his decision, al- 
though it may have the force of a decree, does not operate as res-judicata in f 
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subsequent suit by the landlord for ejectment. An application under section 158 of the 
Bengal Tenacy Act, 1885, cannot be made by one of several joint-londlords. Section 
188 of the Act requires that such an application should be made by all the landlords 
acting together, and it is not a sufficient compliance with its provisions ’ to make the 
landlords, who refuse to join, parties to the proceedings under sec. 158. — Moheeb.Al| 
V. Ameer Rai, I. L. R., 17 Oal., 538. Section 158 does not authorize one joint 
application for the purpose of determining the incidents of several tenancies, or one 
joint application against a number of tenants having separate and distinct holdings or . 
tenures. The a'pplication contemplated by the section is in the nature of a suit against 
each tenant separately. — Golap Char\d Nowlakha v. Ashutosh Chatterjee, I. L R., 21 
Oal., 602. But the landlord or joint-landlords may proceed in one application in respect 
of several tenancies held by the same tenant or*set of tenants.— Dijendra Nath Ro y 
Chowdhry v. Soylendra Nath Roy Chowdhry, I. L. R., 24 Cal., 197 ; i Cal., W, 
N., 236. 
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CHAPTER XIV. 

Sale for Arrears under Decree. 

159. Where a tenure or holding is sold in execution of 
a decree for arre,ars due in respect thereof, 
pSSialTaJoid. ‘he purchaser shall take subject to the in- 
ance of incumbrances, terests defined m this chapter as protected 

interests/’ but with power to annul the in- 
terests defined in this chapter as “ incumbrances : ” 

Provided as follows : — 

* {a) • a registered and notified incumbrance within the 
meaning of this chapter shall not be so annulled 
except in the case hereinafter mentioned in that 
behalf ; 

{h) the power to annul shall be exercisable only in man- 
ner by this chapter directed. 

Old Act : — S. i6 of Act VIII, of 1866 B. C., and s. 66 of Act VIII of 1869 B. C. 
iPatni tenure : — it is not quite correct to say that the provisions of this chapter 
do not apply to patni tenures. All that s. 195 (e) post, provides is that “ nothing- 
in this Act shall affect any enactment relating to patni tenures, in so far as it relates 
to those tenures.** The section does not say that nothing in this Act shall apply to 
patni tenures, but that nothing shall affect the patni enactment by which it is obviously 
intended that provisions of this Act do not modify or alter or control the patni 
enactments, e the patni tenures still contiue to be saleable under the special 
procedure of Reg, VIII of 1819, Reg. i of 1820 and Act VIII of 1865 (B. C.). 
But from this it docs not follow that provisions of this Act do not apply to patni 
tenures. These provisions may apply to patni tenures, over and above the summary 
procedure of the patni enactments. For a similar construction under Act XV of 
1877, see Golap Chand Kristo Chundcr, I. L, R,, 5 Cal., 314; Khoselal v, 

Gunesh Dutt, I. L. R., 7 Cal., 690 ; Niajabutulla v. Wajid Ali, 10 C. L. R., 333. 
The provisions of this Act so far as they do not interfere with the patni law in 
respect of patni tenures, apply to them. — ^Durga Prasad Bandopdhya v. Brindaban 
B»ai, I, L. R., 19 Cal., 504. Under sec. 195 {e) nothing in this Act affects any 
enactment relating to patni tenures, in so far as it relates to those tenures. Putni 
taluks are, therefore, still saleable under Reg. VIIj of 1819. — Gyanoda Kanth Ral 
t/. Bramomayi Dasi, I, L. R., 17 Cal., 162), and Act VIII, B. C., i86s. The 
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putnidar is personally liable for the rent, and a transfeJJee of a fractional share of a 
putni is liable for the rent severally and jointly with the registered tenant if the 
landlord chooses to recognize him as one *of the joint-holders of the patni and he 
is also liable for the entire rent of the patni. — SJpurendro Mohun Tagore v, ^arnomayb 
I. L. Rv 26 Cal., 103. 

Where a teilTire or holding is sold .‘“Under the old law a sale in execu- 
tion of a decree against the registered tenant was held to pass the entire tenure, 

although other persons recognised by the ^remindars as his 
tenant might be interested in the lease. — Huree Churn Bose 
V. Meharoonissa Bibee, 7 W. R., 318; Forbes v. Protap Singh, 7 W. R., 409; 
Alimooddeen v, Sabir Khan 8 W. R., 60 ; Bhobo Tarinee Dossee, v. Prosonomoye 
Dossee 10 W. R., 304; Fatima Khatan v. Collector of Tippera, 13W. R., 433; 
Sadan Chandra Bose v» Guru Charan Bose, 15 \V. R., 99 ; Golam Chunder Dey 
z/. Nuddiar Chand Adheekaree, 16 \V. R., i ; Grish Chunder Ghose v. Kali 
Tara, 25 W. R., 39.^; ; Bissessar I.al Sahoo v. Luchmessur Sing, 5 C. L. R., 477 \ 
L. R., 6 I. A., 233. Even where che sale proceedings specified that the rights and 
interests of certain parties only were sold, it was held that the tenure itself was sold 
and all the co-sharers were jointly liable.— Alimooddin v. Satri „ Khan, 8 W, R., 
60. But if a landlord has recognised a transferee of the tenancy as his tenant, he 
cannot sell the tenancy for arrears due from the recorded tenant. — Amrita Lai Basu 
V. Saurabi Dasi, 2. W. R. Act X, 86 Miah Jan v. Karuna Mayi Debi, 8 B. L. R., 
I ; Mozon Mollah v Uula Ghazi Kulan, 12 B. L. R., 492, note ,* Ram Kishor Acharji 
V. Krishna Mani Debi, 23 \V. R., 106. Where the sale-certificate and sale pro- 
clamation contained a clear and precise statement of what was actually sold 
namely not the tenure but the right, title and interest of the judgment-debtor, 
it was held that the tenure did not pass underj the sale, but only the right, title and 
interest of the judgment-debtor.— Dwarkanath v, Aloka Chunder Seal. I. L. R., 
9 Cal. 641. A sale of a tenure in the possession of a Hindu widow as the heiress of 
of her husband was held to pass the entire tenure, and the reversionary heir could 
not follow the estate after her death, — ^Tilack Chunder Chuckerbutty z/, Muddun 
Mohan Jogee 12 W. R., 504; Mohima Chunder Roy Chowdhry z^. Ram Kishore 
Acherjee Chowdhry, 23 W. R., 17^; 15 B. L, R., 142; Baijun Doobey v, Brij 
Bhookun Lall Awust, I. L. R., 1 Cal., 133; 24 W. R., 306; L. R., 2 I.A., 275; 
Anund Moyee Dassee v. Mohindro Narain Dass* 15 W. R., 264. But where, irf 
execution of a decree for arrears of rent, the right, title and interest only of the judgment- 
debtor had been attached and sold under the Code of Civil Procedure (Act VIII of 
1859), the whole^tenure was held not to have .passed as it would have done had the sale 
taken place in accordance with the provisions of section 59 of Bengal Act VIII of 
1869. — Doolar Chand z'. Lala Chabel Chand, L. R., 6 LA., 47; 3 C. L. R., 561. 
Where it is clear from the proceedings that what is s^old, and intended to be sold, 
is the interest of the judgment-debtor only, the sale must be confined to that 
interest, although the decree-holder might have sold the whole tenure if he had taken 
proper steps to do so, or although the purchasers may have obtaifled possession 
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of the whole tenure under the* sale. But if on the other hand, it appears that thg 
judgment-debtor has been sued as representing the ownership of the whole tenure 
and that the sale, although purporting to be of the right and interest of the judgment 
debtor only, ^as intended to be, and in justice and equity ought to operate, as 
a sale of the tenure, the whole tenure then must be considered as having passed 
by the sale ; and if the question is a doubtful one on the face of the proceedings 
or one part of those proeecdings may appear inconsistent with another, the Court 
must look to the substance of the matter, and not , the form or language of the 
proceedings. — Jeolal 7/. Gunga Pershad 10 Cal., 996. See also Panya Chandra 
7/. Har Chandra. I. L. R, 10 Cal., 496; Rash Bihari 7/. Piari Mohan, I. L. R., 4 
Cal., 346; Nazer Mahomed v. Girish Chandra, 2 C. W. N., 251. It is clear that 
Present law whole tenure or holding now passes at a sale held in 

• execution of a decree for arrears of rent, subject to the 
"protected interests " and "incumbrances" referred to in sec. 159. But a sale 
held in execution of a decree obtained by a co -sharer landlord apparently does 
not pass the tenure or holding, but only the right, title and interest of the judgment- 
debtor in consequence of the provisions of sec. 188 of this Act. — Beni Madhub 
Rai V. Jaod Ali §arkar, I. L. R., 17 Cal, 390; Durga Charan Mandal 7/. Kali 
Prasanna Sarkar, I. L., R., 26 Cal , 727 ; 3 O, W. N., 586.; Sita Nath Chaterji 
V. Atmaram Kar, 4 C. W. N., 571 ; Sadagar Sarkar v, Krishna Chandra Nath, 
I. L. R., 26 Cal,, 937. Following Jeolal 7/. Gunga Prashcd, cited above, it was held in 
Nitye Behari 7/. H^rgovind, I. L. R., 26 Cal., 677 lhat where a landlord had been 
in the habit of realising the rent due from the holding in the occupation of the 
recorded tenant and other persons, jointly interested with him, in previous years, 
from the recorded tenant, and a suit was brought against him only for the rent of 
a subsequent year, and a decree for rent being obtained, the holding was sold as the 
right, title and interest of the recorded tenant, held that the entire holding should 
be taken to have passed. Where one of several joint tenants executed a kabuliyat 
in favour of the landlord and the other tenants acquiesced in the representation of 
the holding by the tenant wlio executed the kabuliyat, and the landlord sued him 
only for tho rent and in execution of that rent decree attached the entire holding, 
and the other tenants made no attempt to get thein recognised or to pay the arrears ; 
hdd that the attachment covered the entire holding unless there was fraud or 
collusion on the part of the landlord, — Rajani Kant 7/, Uzir Bibi, 7 C. W, N. 170. 
See also Tara Lai Singh v. Sarobar Singh 1 . L. R,, 27 Cal., 407, P. C., 
where the attachment was under Bengal Act VIII of 1865. Where the proceed- 
ings were taken under the provisions of the Bengal Tenancy Act, and appli- 
cation made for the simultaneous issue of the order of attachment and procla- 
mation as provided in s. 163, but the property w'as wrongly described as the right, title 
and interest of the debtor in the tenure, although in the schedule attached to each 
it was specified as " the lot, " or property itself " in arrears, " held that the tenure 
passed by the sale and not merely the right, title and interest of the debtor.— Akhoy 
Kumar v* BeJ^)y Chand, I. L. R^ 29 Cal., 813. The terms "right, title and interest of the 
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d»4^tors ** as used in a sale certificate and an ordet^ confirming the sale must be 
construed with reference to the circumstances under which the suit was brought 
and the true meaning* of the decree under which the sale took place as well 
as the proceedings leading up to the sale. — '/bid. See also Jatindra Mohun v» 
Jugal Kishore, 7 Cal., 357. But where in execution of a certificate obtained 
under the Public Demands Recovery Act taken against the recorded tenant, the 
landlord put the holding to sale ; held that the right, title and interest of the 
recorded tenant alone and not the entire holding passed by the sale and that the 
interest of the other joint tenants was not affected by the sale.— Rupram v, Iswar 
Namasudra, 6 C. W. N., 302. Similarly the sale in execution of a decree against 
some ol the heirs of the last recorded tenant w^^s held not to pr ss the Jama, but 
only the right, title and interest of the judgment-debtors, the landlord having for 
sometime accepted the rent from all the heirs of the deceased recorded tenant. 
— Ananda Kumar r.askar v, Hari Das Haider, I. L. R. 27 Cal 645 ; 4 O. W. N., 
608. 

A co-sharer selling a tenure or holding for his share ofrent:— A sharer 

in a joint undivided estate, dependent taluk or other similar tenure, cannot cause 
the tenure itself to be sold in execution of a decree for his share of the rent ; he can 
only sell the rights and interests of the tenant in such under-tenure, so far as his own 
share is concerned. The tenure will be sold under the ordinary procedure of the 
Court for the sale of immoveable property. Where a decree-holder is only a sharer 
in a joint undivided estate, and the property sold is a share in Sigmitee tenure, the sale 
was declared to have taken place under this section, under which only the rights 
and interests of the defaulter can pass. — (Meertunjoy Chowdhry Khetternath Ray, 

5 W. R. (Act X), 71 ; Nundolal Ray 7/. Gooroo Churn Bose, 15 W, R., 6. ; Gobind 
Chunder z/. Ram Chundcr, 22 W. R., 421. See also Ramjiban Choudhri z/. Piari 
Lai Mandal, 4 W. R, Act X, 30 ; W. R., 6,* Ghulam Chandra De z/. Nadiar 
rhand Adhikari, 16 W. R., i ; Miahjan 7^ Karunamayi Debi, 8 B. L R., i ; 
Mohendro Kumar Datta z/. Hira Mohan Kundu, I. L. R., 7 Cal., 723 ; Krishna 
Chandra Ghosh z/. Rai Krishna Bandopadhya, I. L. R., 12 Cal., 24; Bhaba Nath 
Raiz/. Durga Prasanno Ghosh, 1 . L. R., 16 Cal., 326). Where decrees for arrears 
of rent had been obtained by fractional shareholders in a tenure, and in execution 
thereof a moiety of the tenure had been sold, it appeared that the other moiety had 
been sold at the same time in execution of a mortgage-decree against some of the 
judgment-debtors in the rent-suit. On an objection being taken to the confirmation 
of such sate on the ground that the whole tenure should have been sold in execution 
of rent-decrees, it was held that all that the decree -holders were entitled to have 
sold was the rights title and interest of their judgrnent-debtors, and that they were in 
the position of ordinary creditors having no lien on the tenure ; and that, consequently, 
the mortgagor being entitled to enforce his lien against the moiety covered by his 
mortgage, the sale of the remaining moiety in satisfaction of the rent decrees was a good 
sale, and could not be set aside. — Mohendra Coomar z/. Heera Mohan and Ishanesvari 
Dasi z/. Gopal Das, I. L. R., 7 Cal., 723. A portion of a tenure cannot be the 

63 
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subject of a sale under s. 64, Beng-al Act VIII of 1869, to give the purchase'* 
the same privilege as he would acquire by the purchase of an entire tenure under 
ss. 59 and 60. ^ A landlord who was in receipt of a half share tlie rent of a certain 
tenure caused that share of tlie tenure to be sold in execution of a decree for arrears 
of rent. After such sale the purchaser, took possession. Subsequently the tenant 
executed a mortgage, and a decree being obtained hy the mortgagee the whole tenure was 
brought to sale in execution thereof and purchased by the mortgagee, who proceeded to 
oust A. In a suit by A to recover possession of his share of the tenure on the footing of 
his purchase, it was held that he could not make out a title to the half tenure with the 
privilege attaching to the purchase of an entire ten*lire under ss. 59 and ^>0 of Bengal Act 
VIII of 1869, and that as it appeared that the mortgagor .vhosc rights and 
interests only were thus sold, was only one of several co-sharer.s in the absence of 
the co-sharers wlio were not parties to the suit, A was not entitled to the relief he 
sought. — G. M. Reily v. Hur Chunder Ghose, I. L. R., 9^ ah, 722, the recorded 
tenant of a mourasi tenure died leaving G his son and heir, who sold the 

tenure, which eventually came into the plaintiff’s father, and afterwards on his death 
became vested in the plaintiffs, but niether they nor their father, though they made 
attempts to do ’‘so, ever obtained the registration of their names as tenants. /?, 
one of the two shareholders in the zemindari, brought a suit for arrears of rent 
of the tenure against G, and in execution of the decree he obtained in that 
suit the tenure was sold and purchased by the other zemindar, by whom the 
plaintiffs werej dispossessed. It was held that the plaintiffs were not precluded by 
the fact that their names were not registered as tenants, under s. 26 of the Rent 
Act, from bringing a suit to recover possession of the tenure. The holder of the 
decree, in execution of which the tenure was sold, assuming him to be only a 
shareholder inlthejzemindarijright, had no right under s. 64 to sell the tenure but only 
the interest of the person against whom the decree was passed. The 0}2us was 
on the defendant to show that the sale under the decree for rent was of such a nature 
as to give him priority over the plaintiffs. — Kristo Thunder 7/. Oajkristo, I. L. R., 12 
Cal., 24 ; see also Ashanuila Khan Bahadur v. Rajandra Chandcr, I. L. R., 12 Cal. 
464. In Beni Madub Roy 7/. Jaoroli Sarkar, I. L. R., 17 Cal., 390, F.B., it was 

„ , . held that an attachment of a tenure or holding in execution of 

Present law. ^ ^ 

a decree obtained by a fractional co-sharer for arrears of the 
rent of his separate share, is not such attachment as is contemplated by s. 170 of the 
Bengal Tenancy Act. A fortiori^ a sale under such a decree would pass, not the 
tenure or holding, but only the right, title and interest of judgment-debtor. Where 
landlords seek to take the benefit of this Act, they must act in concert ; and, where one 
of several co-sharers in a zemindari thinks fit to pursue his remedies to recover his 
share of the rent, he must pursue them under the ordinary law of the country and 
independently of the Tenancy Act. — Ibid, A decree obtained by some of several co- 
sharers for rent cannot be regarded as a decree under the Bengal Tenancy Act, and 
tne proceedings in execution thereof can only be in accordance with the provisions 
of the Code of Civil Procedure.— Durga Charun v. Kali Prosunno, I. L. R., 26 Cal., 727 ; 
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3 C. W. Nm 586; Sitanath v. Atmaram, 4 C. W. N., 571; Sadugar ,v Krishna 
(fhandra, I. L. R., 26 Cal,, 937 ^ Kedarnath v. Ardha Chandra, 5 O* W, N., 763 (at p. 
766). In a suit to recover rent for four years tfie plaintiffs constituted the entire body of 
landlords as regards the claim for the first two» years, but only fractional co-sharers 
as regards the claim for the last two years ; /it’ W, that the decree passed was not a 
rent-decree under the ordinary law. — Shaikh Naimuddin v, Srimanta Ghose, 6 
C, W. N., 124. But where a decree for the entire rent of a tenure is obtained by one 
of several co-sharers by making the others party defendants, the decree has the same 
effect as if the decree has been obtained by all the co-sharers. — ("handra Sekhar v. 
Ranee Manjher, 3 C. W. N. 386. AJease of an undivided share in several parcels of 
land does not create a holding within the meaning of the Bengal TenancyAct ; accord 
ingly when the interest of such a lessee is sold ill execution of a decree for arrears of 
rent obtained ^by the landlord, the purchaser is not the purchaser of |a holding within 
the meaning of s. 139. — Asadulla v. Gagan Molla, 6 C. W. N., Ixxxiv. The term 
"parcel " or " parcels " in s. 3, cl. 9 of the Act means " entire parcel " or "entire 
parcels ’* and is not intended to include an undivided fractional share in a " parcel " or 
"parcels" of land; undivided shares in parcels of land cannot therefore constitute 
distinct " holdings " — Hurry Churn v. Rajah Ranjit i C. W. N., 521. I. L. R., 
25 Cal., 917 ; see also lliidyanath v. Sheik Jhin, 2 C. W. N., 44; I. L. R., 25 Cal., 
917; Panchanan v. Raj Kumar, 1 . L. R., 19 Cal., 610; Govinda Chandra t;. 
Hamcdulla, 7 0 . W. N., 670. 

Sale of a share of tenure under Bengal Act VIII of 1869 Under section 

64 of Bengal Act VIII of 1869, ashare of an under-tenure could be sold, although 
the purchaser of a share of a tenure did not obtain the property free from 
incumbrances. — Reily v, Ilur Chandra, I. L. R., 9 Cal,, 722 ; he was held 

to acquire under section 64 of Bengal Act VIII of 1869 the judgment-debtor’s rights 
and interests. — Ahsadulla v, Rajendra Chandra, I. L. R.. 12 Cal., 464, And to 
become jointly liable for the rent with the other under-tenants. — Gobind Chandra 
V. Ram Chandra 22 \V. R., |.2i. 

Tenure or holding cannot bo resold a second time where a tenure or 

holding has once been sold in exocvilion of a decree for arrears of rent due in respect 
thereof; it cannot be put up to sale again in execution of another decree for arrears. 
The purchaser at the first sale acquires it free of all liability created upon it by the 
default of the previous holder. — Fae^ Rahman v. Ram Singh, I, I-. R., 21 Cal., 169,* 
Ram Chandra 7A Samir Gazi, I. L. R., 20 Cal., 25.) The charge in respect of any 
rent falling due between the date of suit and the date of sale in satisfaction of the 
decree passed therein is transferred from the tenure to its sale-proceeds. Ibid* 
Nor when a tenure has once been sold for its own arrears can it again be put up to 
sale for the arrears due on account of a previous period.— Latefan v* Meanjan, 

6 W. R., 1 12 ; Pran Gour v/. Hemanta Kiimari, I. L. R., 2 Cal., 597 ; But see ss. 66, 
163, 169 of this Act. Where the landlord, having once sold the property in execution 
of his decree, puts it up again to snle\ and another person purchases without any 
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title against the first purchaser, he (the subsequent purchaser) is nevertheless entitled 
in equity to recover, from the landlord-defendant, tho^ purchase-money paid by him, 
without instituting a separate suit against him for the recovery of damages* — Ram 
Saran v. Mahomed Latif, 3C W* N., ,6. 

Rent charge against mortgage heir : — When a tenure is sold in execution of 
mortgage decree, the rent being under s. 65 a first charge upon it, it passes to the 
purchaser subjec to this charge, and can be sold in execution of the decree for the 
rent which accrued due previously to the date on which the sale was confirmed— Ma- 
harani Dasyaz/. Harendro Lai Rai, i C. W. N., 458. So, where a plaintiff, in execution 
of a mortgage-decree, purchased the tenure mortgaged, and then paid the money 4^e 
under a decree obtained by the landlord against the tenure-holder for arrears of 
rent for the period anterior to thrf confirmation of sale, he cannot proceed against 
the mortgagor. Ordinarily speaking, the proprietor of an estate cannot be said to 
represent the whole estate after he has mortgaged it ; and this distinguishes the 
case of a mortgagor as representing an estate from that of a Hindu widow ov shebaitf 
who is held to represent the estate so as to bind the reversioner or the succeeding 
Shoshi Bhusan v. Gagan Chandar, I. L. R., 22 Cal 364. 

Effect of reversed or void decree on sale Who-e a plaintiff had obtained an 
ex-parte decree against a defendant, and in execution of that decree had sold 
the defendant's under-tenure, and this ex-parte decree was afterwards set aside, 
it was held that the sale was valid, though the decree under which it had taken place 
was invalid, and the defendant was not allowed to recover the under-tenure, 
unless he could prove that the purchase was not a bond fide bne and the pur- 
chaser was acting in collusion with the decree- holder. — Jan Ali v, Jan AH Chowdhry 
I. B. L, R., 56; 10 W. R., 154. Peacock, C, J., in delivering judgment, referred 
to the case of Chunder Kanta Surma v, Bissesvar Surma Chuckerbutty, 7 W R,, 
312, in which Norman, J., had made the following remarks : *‘It is imprortant to 
observe that, if a sale takes place in execution of a decree in force and is valid at 
the time of the sale, the property in the thing sold passes to the purchaser ; and 
if the decree or judgment be afterwards reversed, the reversal does not affect the 
validity of the sale or the title of the purchaser.’^ No suit will lie to set aside the 
sale of an estate in execution of a decree for arrears of rent at enhanced rates 
according to a prior decree obtained ex-part e for enhancement, subsequeatly reversed 
on special appeal. This case- was decided under Act X of 1859, and Norman, J., 
says : **We think it clear that the lower Courts were right in dismissing the suit* 
The new plaintiff had his remedy under section 58 of Act X of 1859, to apply to 
set aside the judgment within 15 days after the process for enforcing the judgment 
was executed, if the story he now sets up is true. He might have paid the money 
into Court, or applied to stay the proceedings in the second suit pending the appeal 
in the first. He had no right to hold back and pay nothing, and having done 
so, he must take the consequence. As it is thb decree became final, and the 
sale under it was perfectly regular. And although the defendant is not in the 
position of a purchaser without notice of the proceedings in the suit, we think 
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he has a perfect valid title to the property he has bought. See also Doorga 
f^rosad Pal Chowdhry v. Jogesh Prokash Gungopadhya, 4 W. R., (Act X), 
38 ; Peary Monee <^oIlector of BeerbhuAn, 8 W. R., 300 ; Mathura Mohan 

V. AsRhoy Kumar, 1 . L. R., 15 Cal.^ 557, Rewa Mahton v. Ramkishen, 
I. L. R., 14 Cal., 18 P. C., L. R. 13 I. A., 106. In another case, how- 
ever, a contrary view was held by the Court, where Morgan, J., says: **On the 
reversal of the decree in execution of which the sale took place, the sale itself made 
while that decree under review fell/'— Sheik Bhoolloo v. Ram Narain Mukerji, Sp., 

W. R, 129. Where it appeared that the decree was barred by limitation, the sale in 
execution of such decree was declared invalid. — Golam Asgar v. Lukhi Moni Debi, 
5 B. L. R., 68 ; 13 W. R., 273; so also when the original decree was passed 
without jurisdiction. — Jadu Nath Kundu Chowdry v. Braja Nath Kundu, 6 B. L, B., 
Ap., 90 ; or^when the decretal amount was deposited in Court before sale.— Afzulali 
V, Gournarain, 6 W. R., Act X, 59 ; B. L. R. F. B. Sup. VII. 519) ; or when 
judgment-debtor had paid the judgment creditor the decretal amount before sale.— 
Pat Dasi v. Sharup Chand, I. L. R., 14 Cal., 376. The purchaser of an under-tenure 
may sue in the Civil Court to set aside a sale of the under-tenure in execution of a decree 
for arrears of rent, under Act X of 1859, on the ground that such decree was obtained 
by fraud subsequent to the purchase. — Ganga Das Datta v. Bam Narain Ghosh, 
B. L. R., F. B., 625 ; Nil Mani Banik v. Padda Lochan Chakravartti, B. L. R. F. B, 
379 ; Bam Sundar Pramanik v. Prasanna Kumar Basu, B. L. R., F. B., 382 ; Batulan* 
V. Uziran, 8 W. R., 300). A suit by an auction -purchaser to obtain khas possession of 
an under-tenure, which had been sold under Act VIII (B. C.) of 1869, was dismissed 
on the ground that the suit in which the zemindar had obtained the decree was ? 
fraudulent one, and the purchaser knew that it had been against the wrong party. In 
special appeal, the provisions of Act X of 1859, s. 106, were pleaded in justification 
of the zemindar ; but it was held that he could not bring such a suit agaist a person 
other than the one whom he knew to be the proprietor of the under-tenure, and from 
whom for a series of years he had been receiving rent. — (Nobin Chandra Sen 7/. Nobin 
Chandra Chakravarti, 22 W. R., 46). The tendency of the later decisions seems to be 
that the plaintiff is not entitled to obtain the relief, unless the auction -purchaser should 
be a party to the fraud. — Mathura Mohun 7/. Akhoy Kumar, I, L. R., 15 Cal., 563; 
Rewa Mathon v. Ramkishen I. L. R., 14 Cal., 181 ; L, R,, 13 R A. 106. 
In Ram Saran v. Mahomed Lateef, 3 C. W. N., 62, in which a plaintiff sued 
for possession of a holding, but it was decided that the sale at which he had purchased 
the holding though held in execution of a decree for arrears of rent, was bad, as the 
, landlord had previously sold the holding in execution of a money decree ; it was 

held that the plaintiff was entitled to a refund of the purchase-money from the land- 
lord, and that a separate suit for the purpose was not necessary. 

With power to annul “incumbrances, and registered notified incum* 

brances” : — These terms are defined in s. i6i clauses (a) and (b). Proviso (b) speaks 
of the power to annul igcumbrances. The sale itself, however, does not cancel the 
incumbrances but only gives the purchaser a power to do so, of which he may fl ft t to 
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avail himself, or 'which he may lose by not exercising. — Gobind Chunder Bose v. Alim- 
oddin, II W. R., i 6 o; Modhoo Sudan Koondoo 7/. Ramdhun Ganguli, 12 W. R., 383^; 
3 B. L. R., A. C,,43i. Compare Ranee Surnomayee v. Sutish Chunder Roy, 10 Moo. 
I. A., 123 2 W. R., P. C., 14 ; Khajaji Assanoollah 7/. Obhoy Chunder Roy, 13 
Moo. I. A., 317 ; Kazee Munshee Aftaboodeen Mahomed 7/. Sanioolla, 23 W. R., 
245 ; Rajah Suttya Sarun Ghosal 7/. Mohesh Chunder Mitter, 2 B. L. R., P. C., 30 ; 
II W. R., P. C., 10 ; Tara Chand Dutt 7/. Musst. Wakenoonnissa Bibi, 7 W. R., 
91 ; Koylash Chunder Dutt 7/. JaburAli. 22 W. R., 29). In Annoda Churan Das 
Biswas 7/. Mathura Nath Dass Biswas, I. L. R., 4 Cal., 860 ; 4 C. L. R., 6, a 
different view was entertained. The Court held in this case that under Bengal Act 
VIII of 1865, section 16, under-tenures become void tpso facto by the sale and are 
not merely voidable at the option of rlie purchaser. So in Mohim Chunder Mazumdar 
7/. Jotirmoy Ghose, 4 C, L. R., 422, These two decisions have been virtually 
superseded by the Full Bench decision in the case of Tilu Bibi, Munsurunnissa Bibi, 
Ibrahim Mollah 7/. Mohes Chunder Bagchi, I. L. R., 9 Cal., 683 ; 12 C. L. R., 

304- 

160. The following shall be deemed to be protected 
Protected interests. interests within the meaning of this Chapter : — 

{a) any under-tenure existing from the the time of th.e 
Permanent Settlement ; . 

(b) any under-tenure recognized by the settlement-procee- 

dings of any current temporary settlement as a 
tenure at a rent fixed for the period of that settle- 
ment. 

(c) any lease of land whereon dwelling-houses, manu- 

factories or other permanent buildings have been 
erected, or permanent gardens, plantations, tanks, 
canals, places of worship or burning or burying 
grounds have been made ; 

{d) any right of occupancy ; 

{e) the right of a non-occupancy-raiyat to hold for five 
years at a rent fixed under Chapter VI by a Court, 
or under Chapter X by a Revenue-officer ; 

(f) any right conferred on an occupancy-raiyat to hold 
at a rent which was a fair and reasonable rent at 
the time the right was conferred ; and 

(^) any right or interest which the landlord at whose 
instance the tenure or holding is sold, or his 
predecessor in title, has expressly and in writing 
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given the tenant for the time being permission to 

create, 

• 

The first three clauses {a), (i), and (c), arfe taken from section 37 ot Act XI of 
1859 and section 12 of Bengal Act VII of 1868. The interests referred to in clauses 
(^)i (/) and (^) were protected by section 66 of Bengal Act VIII of 1869, Clause 
(^)is new. — See Nilmadhab v. Shibu Pal, 13 W. R., 410. 

ClailSO (a) •’^In a suit for ejectment under s. 37 of Act XI of 1859 by a purchaser 
at a revenue sale, the defence was that the defendants held the land as a subordinate 
taluk which had been in existence and** in their possession and that of their predeces- 
sors since the time of the Permanent SettlemQntv; it was found as a fact that the 
tenure was in existence in the year 1798-99 ; the plaintiff’s suit being dismissed, it 
was contended in second appeal that the facts found could not protect the tenure 
in the absence of proof that the tenure was in existence at the date of the Permanent 
Settlement ; that although in the first intance the burden of proof is upon the 

defendants, the fact that defendants were \r% possession for such a length of time, 
was sufficient to discharge the onus and establish that the tenure was protected ; 
that in a case like this no hard-and-fast rule can belaid down as to when the burden 
of proof shifts from one side to the other and that such case must be governed 
by its merits.— Nitya Nund v, Banshi Chunder, 3 C. VV. N., 341. 

Clause (c) Permaneilt structure: — Clause (c) must be read with section 167, 
sub-section (4) post. The clause corresponds with the 4th exception in section 37 of Act 
XI of 1859. In a suit to avoid an under-tenure by the purchasers at an auction -sale for 
arrears of Government revenue the defendants contended that the tenure was created 
prior to the Permanent Settlement, and that some portions of the land comprised in it 
were covered with permanent structures and improvements, and that, accordingly, it 
was protected under exceptions i and 4 to s. 37 of Act XI of 1859, but the lower Court 
gave a decree to the plaintiff and annulled the under-tenure. Held by White, J., 
that, notwithstanding a party may fail to show that his tenure was created prior to 
the Permanent Settlement, yet he is entitled to the benefit of the 4th exception in 
respect of any permanent structure that may be upon his holding. — Bhoogo Bibi v. 
Ram Kanto Hoy ChowJhry, I. L, U., 3 Cal., 293; Brojosundar Biswas Gouri 
Prosad Roy, S. D. A, 645; so Govind Chunder 7/. Joy Chunder, I. L, R., 12 Cal., 
329. The Court observed in this case:— The first point for our consideration is 
whether lands on which gardens have been made arc protected by Act XI of 1859, 
section 37, from the effect of a sale for arrears of revenue, unless they have been 
expressly leased for that purpose. No doubt three successive Revenue Sale Laws, 
Reg. X of i823, Act Xll of 1841 and Act I of 1845, were to this effect, but the 
language of Act XI of 1859 is different, and is capable of the more liberal interpre- 
tation in favour of the tenant. This construction has been adopted by Birch and 
Miner, jj., in unruported special appeal, 1796 of 1876, Sheik Joofail Ali v. Ram 
Kant Roi Chowdhufi, and three appeals decided simultaneously ; and also by White 
ancf Miner, Jj., in the case of Bhogo Bibi 7/. Ram Kant Roy Chowdhury. We 
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were at one time inclined to doubt the correctness of this opinion, but after examina-- 
tion of proceedings in the Legislative (^'ouncil, we have come to the conclusion that 
the alteration irt the terms of the law was deliberate, so as* to protect all tenants 
coming within the terms specified.’' •'I'he benefit of cl. (r) is limited to improve- 
ments effected hona fide and to permanent buildings erected before the sale ; it does 
not extend to anything subsequently constructed merely for the purpose of defeating 
the rights of the auction-purchaser. Subject to this reservation, it does not matter 
whether the improvements have been effected by the present hoWer or by some 
previous occupier. — Asgar Ali z/. Amut Ali, I. L. R., 8 Cal., no. A lease of tank 
without any portion of the surrounding land is* not protected under cl. 4, sec. 37 
of Act XI of 1859, as it is not within the meaning of that clause a lease of land 
whereon a tank has been excavated : — Asmat Ali Hasmat Khan, 2 C. W. N., 412. 


- Clause (g) : — SS. 3 and 4 of Regulation VIII of 1819 cannot be so read as 
to hold that, by them, landlord expressly gives, the dur-putnidar permission to create 
a mortgage within the provisions of s. 160 {g) of the Bengal Tenancy Act. — Akshoy 
Kumar 7/. Maharajah Bejoy Chand, 29 Cal.. 813, s. c\ 6 C. W. N., eexlix ; a mort- 
gage created by a dur-putnidar of his interest in the taluk does not therefore 
amount to a protected interest within the meaning of s. 160 (^) of the Bengal Tenancy 
Act. — Ihid. Where a putni kabuliyat'eontained the clause ** If I should let out this 
mehal in dur-putni to any person, such dur-putnidar shall act according to the 
tWms of my Kabuliyat,” that even assuming that the putni pottah contained 
^he counterpart of the clause, the words did not amount to an express or implied 
permission to create a sub-tenure, and the knowledge of the proprietor of the crea- 
tion of the sub-tenure and the acceptance by him of the rent of the putni taluk through 
the sub-tenure holder was not sufficient to constitute the sub-tenure a protected 
interest within the meaning of this section. — Mahammad Kaem z/. Naffar Chunder 
Pal, 9 C. W. N., 803. 

161 . For the purposes of this Chapter : — 


n^ of"incum (a) the term “ incumbrance, ” used with 

br^«”'"and ‘"regis* reference to a tenancy, means any lien, sub- 
tered and notified in- tenancy, easement, or other right or interest 
cumbrance. created by the tenant on his tenure or holding, 

or in limitation of his own interest therein, and not 


being a protected interest as defined in the last 
foregoing section ; 


{bj the term “registered and notified incumbrance, ■“ used 
with reference to a tenure or holding sold or liable to 
sale in execution of a decree for an arrear of rent due 
in respect thereof, means an incumbrance created by 
a registered instrument of which a copy has, not less 
than three months before the accrual of the arre<tir, 
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been served on the landlord in manner hereinafter 
provided. 

0 

All rights or interests created by the tena^U on his tenure or holding which are 
not included in section i6o come under the present section. 

Loaso’ An inCnmbranCG -—A lease is an incumbrance within the meaning of 
s. i6i as much as a sale, gift or mortgage. — Jogeshwar Majumdar v. Abid Mahomed, 
3 C. W. N., 13 ; Gopendra Cliandur v» Makaddun Hossein, I, L, R,, 21 Cal., 702. 

Exchange of land : An incumbrance : — Exchange of land is an incumbrance 
within the meaning of this section. — (Chandu Sahai v. Kali Prosunno Ohakravarti, 
1 . 1 -. R., 23 Cal., 254.) 

A mortgage arising under section 171 is not an "incumbrance ” 

An incumbrance liable to be set aside under this section must be the creation 
of tlic tenant, having an interest in a tenure or holding which would be void- 
able, if such tenure or holding were sold. — Pasupati Mohapatra 7/. Narayani Dassi, 
I. L. R., 24 Cal., 537 ; I Cal., W. N., 519, If the tenant pays into Court 
under the provisions of section 171 {post), the amount of the decree, his lien 
on the property cannot be set aside by an auction-purchaser as an incumbrance — 
IhiiL 

MortgagGG in possossicn • — Only ‘‘registered and notified” incumbrances are 
protected against annulment [sec section 159, proviso (a), ante, page 566]. The 
mere fact that a mortgagee has been put into posscs.sion of the property on 
the basis of a usufructuary mortgage will not give him protection unless the case 
comes under clause (b) of section 161 : — Nabin Chand Nuskar v, Bansc Nath Para- 
manick 1 . L. R., 21 Cal., 722, 

Notifying incumbrances to landlord:— a s to the notifying of incumbrances 

to the landlord, sec section 176, post, 

AdVGrSG possession ’ it has been held that a right created in a person by 
adverse possession against the sold-out proprietor is an incumbrance which a 
purchaser at a revenue sale, acquiring rights under sec. 37 of Act XI of 1859 (or 
under the older sale-law repealed by that Act) is entitled to set aside ; — Karmi Khan 

V, Brojo Nath, I. L. R., 22 Cal., 244 (at p. 251) ; see also Thakoor Dass v. Nabin, 15 

W. 11 ., 552: Goluck Monee v, Huro Chunder, 8\V. R., 62 ; Narain Chunder v. Tayler, 
I. L, R., 4 Cal., 103. Such a right has also been held to be an incumbrance within the 
meaning of the Putnl Regulation (VIII of 1819): Khantomoni v. Bijoy Chand, I. L, 
R., 19 Cal., 787; Lukhmee 7/. Colletor of Rajshaya, S. D. A^ 1851, p. 116; Ram 
Suran v, Bejoy Govind, S. D. A., 1852, p. 824. 

Sale does not ipso facto cancel incumbrance a sale purporting to be 

under this chapter does not, ipso facto, cancel incumbrances. Notice must be given 
under sec. 167 Beni Prosad v. Rewal Lall, I. L. R., 24 Cal.^ 746. 

64 
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162 . When a decree has been passed for an arrear of 
. . rent due for a tenure or bolding, and the 

of fem'rrorijddhi! dccree-holdcr applies under section 235 of 
XIV of 1882. ^ the Code of Civil Procedure for the attach- 

ment and sale of the tenure or holding in 
execution of the decree, he shall produce a* statement showing 
the pargana, estate and village in which the land comprised 
in the tenure or boding is situate, the yearly rent payable for the 
Same and the total amount recoverable under the decree. 


The High Court has framed the following rule under sec. 287 of the Civil Pro- 
cedure Code : — ' 

‘‘Every person applying- under sec. 162 of the Bengal Tenancy Act. (VHI of 
1885) for the simultaneous attachment and sale of a tenure or a holding of a raiyat 
holding at fixed rates, or applying only for the sale of such tenure or holding 
already under attachment, shall in such application specify the registered and notified 
incumbrances subject to which the tenure or holding is to he sold. Such specification 
shall be verified in the manner prescribed by the Code of Civil Procedure for the 
verification of plaints by the holder of the decree in execution of which the tenure 
or holding is to be sold, or by some other person (approved of by the Court), if 
the Court be satisfied that he is acquainted with the facts mentioned in it,’^ {Calcutta 
Gazette of August i8th. i83t5, Part I, p. 939, and High Court's General Rules 
and Circular Orders (Civil), p. 32). 


163 - (0 Notwithstanding anything contained in the 

Order of attachment Code of Civil Procedure, when the decrce- 
aud proclamation of holder makes the application mentioned in the 

sfmuitanemrsiy.'^^'^'''^ foregoing scctioii the Court shall, if under 
XIV of 1882. section 245 of the said Code it admits the appli- 
cation and orders execution of the decree‘as 
applied for, issue simultaneously the order of attachment and the 
proclamation required by section 287 of the said Code. 


(2) the proclamation shall, in addition to stating and 
specifying the particulars mentioned in section 287 of the said 
Code, announce — 


{(i) in the case of a tenure or a holding of a raiyat 
holding at fixed rates, that the tenure or holding 
will first be put up to auction subject to the 
registered and notified incumbrances, and will be 
sold subject to those incumbrances if the sum bid 
is sufficient to liquidate the amount of the decree 
and costs, and that otherwise it wilf, if the decree- 
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holder so desires, be sold on a subsequent day, 
of which due notice will be given, with power to 
annul all incumbrances ; and 

{b) in the case of an occupancy-holding, that the holding 
will be sold with power to annul all incumbrances. 

(3) The proclamation shall, besides being made in the 
manner prescribed by section 289 of the said Code, be published 
by fixing up a copy thereof in a conspicuous place on the 
land comprised in the tefmrc or holding ordered to be sold, 
and shall also be published in sgch manner as the Local 
Government may, from time to time, direct in this behalf. 

(4) Notwithstanding anything contained in section 290 
of the said Code, the sale shall not, without the consent in 
writing of the judgment-debtor, take place until after the 
expiration of at least thirty days, calculated from the date on 
which the copy of the proclamation has been fixed up on the 
land comprised in the tenure or holding ordered to be sold. 

Sub-SSetionfS) ’• — The I.ocal Government has issused the following notification 
under this sub-section Under see. 163 (3), Bengal Tenancy Act, the Lieutenant- 
Governor is pleased to direct that the proclamation referred to in that section as 
required by section 287 of the Civil Procedure Code, Act XIV of 1882, shall in 
addition to the place prescribed in sec. (3) of the Bentral Tenancy Act, and in sec. 
289 of the Code of Civil Procedure, be also'piiblished in the mal kachari^ or rent- 
oHice of the estate, and at the local thana . {Calcutta Gazette, March 3rd, 1886, 
Part I, p, 142). 

* stay of execution of rent decree.'wMle appeal pending -.—a rent-decree which 

is sought to be executed against a tenure or hokling is a decree for money within 
the meaning of .section 546 of the Code of C ivil Procedure, and its execution is 
liable to be stayed until the disposal of any appeal which may be pending against 
the decree. — Banku Bliary Sanyal v, Syama Churn Bhuttachaqec, I. L. R., 25 
Cal., 322, 

PrOClSllfl3«tiOIl of sal© • when a tenure is advertised for sale in execution of a 
decree for arrears of rent, it is not necessary for the decree-holder to specify the rate 
of interest in the sale proclamation. — Raj Narain Mitra v. Panna Chand, 7 O.W. 
N., 203. Wlicre there was'a stipulation in a lease that the lessee sliould pay a sum of 
ten rupees in default of delivery to the landlord of a certain quantity of molasses, i(|-was 
held that the stipulation was merely a personal covenant by the lessee, and that, the 
rent mentioned in the sale proclamation not having included the sum in question^ 
the auction -parch iser was not bound to pay the sum. — IbuL 
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164 . (i) When a tenure or a holding at fixed rates ha^ 

Sale of tenure r advertised for sale under the last forego- 

iioiding subject to irig section, it shall be put up to auction subject 
registered ancf noti- to registered and notified incumbrances ; and, 

and effect thereoL^*^^’ bidding reaches a sum sufficient to 

liquidate the amount of the decree and costs, 
including the costs of sale, the tenure or holding shall be sold 
subject to such incumbrances. 

(2) The purchaser at a sale under this section may, in 
manner provided by section 167, and not otherwise, annul any 
incumbrance upon the tenufe or holding not being a registered 
and notified incumbrance. 

Bidding must be actual:—" Bidding in this section means a bid which either 
has been accepted or is open to acceptance, and docs not include a bid which has been 
withdrawn before acceptance and wliicli has been cancelled by the bidder. — Appeal 
irom order No. 69 of 18S7, Nobo Comar Mookerjee 7/. Kissory Dassee, decided by 
Petheram, C. J., and Ghosc, J., on 30th May 1887 (unreported). 

165 . (i) If the bidding for a tenure or a holding at fixed 

^ , rates put up to auction under the last forego- 

holding with power '''‘g section does not reach a sum sutlicient 
to avoid all incum- to liquidate the amount of the decree and 
thenSf? costs as aforesaid, and if the decree-holder 

thereupon desires that the tenure or holding 
be sold with power to avoid all incumbrances, the officer holding 
the sale shall adjourn the sale and make a fresh proclamation 
XIV of 1882. under section 289 of the Code of Civil Proce- 

dure, announcing that the tenure or holding will be put up to 
auction and sold with power to avoid all incumbrances upon 
a future day specified therein, not less than fifteen or more 
than thirty days from the date of the postponement ; and upon 
that day the tenure or holding shall be put up to auction and 
sold with power to avoid all incumbrances. 

(2) The purchaser at a a sale under this section may in 
manner provided by section 167 and not otherwise, annul any 
incumbrance on the tenure or holding. 


The person wlio purchases property under this section is different from the 
person who claims to have «a charge or incumbrance on it. — Masatulla Mundal v* 
Jan Mahmad, I. L. R., 28 Cab, 22 ; 4 0 - W. N., 735. 
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, 166. (i) When an occupancy-holdiW has 

holding with power to advertised^ tor sale under sectron 163, 

avoid all incumbrances • it shall be put Up to auction and Sold With 
and effect thereof. power to avoid all incumbrances. 


(2) The purchaser at a sale under this section may, in 
manner provided by the next following section, and not other- 
wise, annul any incumbrance on the holding. 

Difference between purchases at sales under sections 164 and 165 

respectvely: — The purchaser at a sale under section 164 can annul all incumbrances 
save and except such as are registered and notified incumbrances. But when the sale 
lakes place under section 165, i. e* at an adjourned sale of a tenure or a holding at 
fixed rates, the purchaser has the power to;annul all incumbrances, including registered 
and notified incumbrances. 


167 - (i) A purchaser having power to annul an incum- 

,, , , braiice under any of the foregoing sections 

Procedure for an- 1 i • * i. 1 iV o 

nulling incumbrances 3-nd dcsiring to annul the Same, may, within 

under the foregoing one year from the date of the sale or the date 
sections. which he first has notice of the incum- 

brance, whichever is later, present to the Collector an applica- 
tion In writing, requesting him to serve on the incumbrancer 
a notice declaring that the incumbrance is annulled. 

(2) Every such application must be accompanied by such 
fee for the service of the notice as the Board of Revenue may 
fix in this behalf. 


(3) When an application for service of a notice is made 
to the Collector in manner prescribed by this section, he shall 
cause the notice to be served in compliance therewith, and the 
incumbrance shall be deemed to be annulled from the date on 
which it is so served. 


(a) When a tenure or holding is sold in execution of a decree 
for arrears due in respect thereof, and there is on the tenure 
or holding a protected interest of the kind specified in section 
160, clause (^:), the purchaser may, if he has power under this 
chapter to avoid all Incumbrances, sue to enhance the rent 
of the land which is the subject of the protected interest. On 
proof that the land is held at a rent which was not at the 
time the lease was granted a fair rent, the Court may enhance 
the rent to such amount as appears to be fair and equitable. 
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This sub-section shall not apply to land which has beeo 
held for a term exceeding twelve years at a fixed rent equal 
to the rent of good arable land. 

Sub-seotiond). Annulment of indumbrances — This section applies to a case 

wliere the incumbrancer is a third party and not where pur- 
th'e^ncombrancer\'s\Ti!d^ ch iscr and incumbrancei* are identically the same person. 

And where the purchaser is the incumbrancer himself, 
no notice is necessary to be given under this section for annulling the incumbrance, — 
—•Hem Chandra Chowdhury, t/* Tafazzel Hossin Khan. 8 C. W. N., 332. It was 
decided ex parte in Goluk Chander v. Ram Sankur^ 4 C. W. N., 268, that the section 
applies even when the incumbranper and the purchaser ai"e the same persons. This 
was, however, dissented from in Masatulla Mandal v, Jan Mahamed, I. L. R., 28 Cal,, 
12; 4 C. W. N., 735, in which it was decided that when the mortgagee of a 
property purchases it at a sale in execution of rent decree under sec. 165, 
and takes out the balance of the surplus sale proceeds, and applies it pro 
tanto to the satisfaction of a mortgage decree which he had obtained, his mortgage 
lien on the property is extinguished by his purchase, thougli he may not have taken 
steps to annul the incumbrance under sec. 167. It was further held in that case that 
under sec. loi of the Transfer of property Act which is of general applic- 
ation, his encumbrance is extinguished unless he evinces an intention to keep it 
alive. The mode prescribed by section 167 is the only mode in which incum- 
brances can be annulled by purchasers of tenures and 
cmnifra^ce^*^ to annual iu- fQj- arrears of rent.— Sashi Bhusan Gnha 7/. Gagan 

Chandra Saha, I. L. R., 22 Cal., 364; Chandra Sakai n. 
Kali Prasanna Chakravarti,;!. L. R., 23 Cal., 256. A .sale with power to annul incum- 
brances does not ipso facto cancel the incumbrances. Notice must be given according 
to the procedure laid down in section 167. — Beni Prasad Sinhar/. Rewat f.al, I. f.. R., 
24 Cal., 746 ; see also Shoshi Bhusan v\ Gogan Chunder, I. L. R., 22 Cal., 364 
Chandra Sirkar v. Kali Prosanno, I. L. R., 2*3 Cal,, 254, within one year of the 

purchaser becoming aware of the incumbrance, — (Gopi Nath 
Biswas V. Radha Shyam Poddar, 5 C. W. N., Ixxx.) The 
service of the notice under sec. 167 is sufficient under sec. 
164 to annul the incumbrance: it is not necessary to bring a regular suit to extinguish 
it, and a purchaser at a sale may give a valid notice under see. 167, even 
though he may have transferred his rights in the properly before the notice 
is given. — Piary Lai Rai v. Moheswari Debi, T. L. R,, 25 Cal., 551. The Act 
confers a special privilege on the purchaser, and he is not entitled to tliat privilege 

unless he strictly complies with that provision of the Act. 
It follows, therefore, that when an application is made to 
serve the notice on a wrong person, it is of no effect. —Nritya Gopal Ilazra v. Golam 
Rasool 1 . L. R., 28 Cal., 180. A subsequent application, made after the expiry 
of one year, to serve the statutory notice on the right person, would be barred by 


Notice to cancel incum- 
brance. 


Limitation, 
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limitation. — Ibid. Ss. 184 and 185 of the Bengal Tenancy Act have not the effect of 
extending the previsions of s. 7 of the .Limitation Act to an application under s. 167. — 
Akshoy Kumar v, Ma^iaraja Bejoy Chand, 6 C. W. N., eexlix. An under-raiyat’s 
lease which is unregistered is not an incumbrance and need not be annulled under 
this section. — Piary Mohan Mukhurji t/. Badal Chandra Bagdi, 5 0 . W. N., 310; 
1 . L. R., 28 Cal., 205. 

Colloctor • — The functions of a Collector under section 167 are purely ministerial 
and he has no power to allow an application made against a wrong person to be 
amended after the period of limitation has expired. A sub-divisional officer not 
specially appointed by the local Gov(?rnment to discharge the functions of a Collector 
under sec. 167, has no power to receive an application, nor has he jurisdiction, to 
issue a notice annulling an incumbrance. — Mahabat Singh v, Umahil Fatima. I. L. R., 
'28 Cal., 66. Where an application for service of a notice under this section was 
made to the Collector and the application and notice were sealed with the Collector’s 
seal though it was signed by a Deputy Collector for the Collector ” and was received 
by the Collector in charge, and the notice was thereafter issued from the Collcctorate 
held that there was no irregularity in the service of the notice.— Mahammed Ka^m 
Nafar Chunder Pal, 9 C. W. N., 803. 

Sub-SOCtion ( 2 )* Foes • — Fees for the service of the notice are to be levied in 
accordance with rules i to 4, Chapter VII of the Government Rules under this Act. 
The Board of Revenue have fixed no special fees for the service of the notice. See 
Appendix. 

Sub-section (3). Mod© of Service : For the mode of service of the notice 
of the incumbrance, sec rule 3, Chap. I of the Government Rules under the Act. 
See Appendix. 

TorniS of Notico • — No form of notice has been prescribed. A notice to 
annul an incumbrance is not bad, though it does not specify the particulars of 
the land hgld by the tenant or the rent payable by him and though it is addressed 

to several tenants jointly. — Jagabandhu Mazumdar v. Rasho Manjan Dasya, 5 C. W. 
N., 272. 

Eight of mortgage© in the case of a rent sale under this Act, with ex- 
press power to the purchaser to annul all incumbrances, so long as such power 
remains in the purchaser, the lien of a mortgagee is in jeopardy. In such a 
case the mortgagee may abandon his lien and ask to have it transferred to the sur- 
plus sale proceeds. Sec Transfer of Property Act, s. 73, right of mortgagor to 
have his lien transferred to sale-proceeds : — Nim Chand Baboo v. Ashutosh Dutt 
9C. W. N., 117, After a mortgagee has enforced his lien and obtained his decree, 
it cannot be held that the decree would remain as an incumbrance on the tenure which 
can be avoided under s. 167.— Akshoy Kumar v. Maharajah Bejoy Chand, 29 Cal., 
813 : 6 C. W. N., eexlix. 

Whether the right is ©zeroiseable by one of several joint purchasers:— 

The right given to the auction -purchaser of an entire estate in the permanently- 
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settled districts of Bengal, Bchar and Orissa, sold for arrears of revenue undei; 
s. 37 of Act XI of 1859 to avoid and annul an under-tenure, is a right that must 
be exercised by all the purchasers jointly where there arc more purchasers than one. — 
Jatra Mohun v, Aukhil Chundra, I. I.. R., 24 Cal., 3^4. 

168 . (i) The Local Government may from time to 

P e to r t ii c notification in the official Gazette, 

ocaipancV- hoWiVffs direct that occupancy-holdings or any specified 
be dealt with under class of occupaiicy-holdings in any local area 
tenu^res"^ sections as execution of dccrcCS for 

rent due on them shall, before being put up 
with power to avoid all iricumbrances, be put up subject to 
registered and notified incumbrances, and may by like notifica- 
tion rescind any such direction. 

( 2 ) While any such direction remains in force in respect 
of any local area, all occupancy-holdings, or as the case may 
be, occupancy-holdings of the specified class in that local 
area, shall, for the purposes of sale under the foregoing sections 
of this chapter, be treated in all respects as if they were 
tenures. 

Object of this section • — The object of this section is explained in the State- 
merit of Objects and Reasons for the Bill, in which it was said that it was thought 
that the provisions of this Chapter were as a general rule unsuited to occupancy 
holdings, inasmuch as an ordinary occupancy holding is not likely to be saddled 
with incumbrances which should be respected at a sale. It appears, however, that 
there are in some parts of the country occupancy-holdings of large extent, the land 
of which is sub-let on such terms that the interest of tlic lessee is of considerable 
value. Under these circumstances, the proper course appears to be that occupancy 
holdings should as a rule be sold at once with power to annul all incumbrances (sec. 
166); but that the Local Government should have power to direct that the occupancy 
holdings in any local arcashouldbe in the first instance put up subject to incumbrances, 
as if they were tenures. (Selections from papers relating to the Bengal Tenancy 
Act 1885 p« 206.). The Local Government has not as yet found it necessary to take 
action under this section, 

169 . (0 In dispoing of the proceeds of a sale under 

„ , - * . , this chapter, the following rules, instead of 

of the sale-proceeds, those prescribed by section 295 of the 

vfw r OQ Code of Civil Procedure, shall be observed, 

that IS to say : — 

(a) there shall first be paid to the decree-holder the 
costs incurred by him in bringing the tenure or 
‘ holding to sale ; 
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{b) there shall, in the next place, be paid to the decree- 
holder the amount di\e to him under the decree 

in execution of which the sale was made ; 

• 

(c) if there remains a balance after these sums have 

been paid, there shall be paid to the decree-holder 
therefrom any rent which may have fallen due to 
him in respect of the tenure or holding between the 
institution of the suit and the date of the sale ; 

(d) the balance (if *any) remaining after the payment 

of the rent mentioned in clause (c) shall, upon 
the expiration of two months from the confirmation 
of the sale, be paid to the judgment-debtor upon 
his application. 

(2) If the judgment-debtor disputes the decree-holder^s 
riglit to receive any sum on account of rent under clause (c), 
the Court shall determine the dispute, and the determination 
shall have the force of a decree. 


This section makes a considerable modification in the rule laid down in s. 295 
of the Civil Procedure Code. 

GlaUSv Cc) • — The dale of sale means the date of confirmation of sale. — Matan- 


GlaUSv Cc) • — The date of sale means the date of confirmation of sale. — Matan- 
^ini Chowdhurani 7 f. Sree Nath Das : 7 C. \V. N. 552. The 
landlord is therefore entitled to deduct from the sale- 
proceeds the rent for the period up to ihn confirmation of sale. Maclean, C. J., 
in deliverin<c jiuh^mient saiil as follows: — F.ookincr to the object of the section it 
would, I think, be narrow construction to say the dale of sale means the actual date 
of sale, as onposnl le. the date when it becomes absolute. Having regard to ss. 314 
and 316 of the Code of Civil Procedure I think it means the date when the sale 
becomes absolute : and lliat the construction may fairly be based upon it without 
straining the language of the section : otherwise the landlord might be driven to 
bring a separate suit for the rent of the intermediatc.period. 

This provision of the law evidently .shews that the Legislature intenej^d that the 
charge in respect of any rent falling due between the dat® 
Subsequent rent a charge. satisfaction of the decree passed 

therein, shall be transferred from the tenure to his sale-proceeds, and that the tenure 
shall pass to the purchaser at a sale for arrears of rent free of all liability created 
upon it by the default of the previous holder/^ {Pef' Maepherson and Banerjee, JJ.) — 
Faez Kahaman v. Ramsukh Bajpai, 21 Cal., 169 (at p 17 1). A purchaser at sale 

for arrears of rent is not therefore liable for any rent accruing due before the date 

% 

of his purchase. — Ibid. 



BENGAL TENANCY ACT. 


1 CHAP. XIV- 


5H 


ClaUSS (d) : — Where in execution of a.clccree for rent obtained as^ainst a record* 

cd tenant a tenure was sold, and an unregistered tenant (a 

RfforcUa tfcn,int purchaser of a .stiarc the tenure after chc date of the decree) 

brought a siilt^for recove:\V of the surplus sale- proceeds, Jichl that .such a -suit was 

iTiamtainable,— Matanginl Cliowdhurani 70 Sree Nath Das: 7 C. \V. N. 552. A suit 

for a ^Irire of lh>(‘ proceeds of the .‘^ale of a tenure sold in 
Not cognizable by . r i c r 1 • . ■ t t l 

'atise Court. cxo^'iiCon ot a decn e lor arrears ol rent is not cognizable by a 

Small fh'iiise Court. — (Rain Kumar 7C Ram Kamal, I. L, R» 
10 Cal., 3^3.) 


Not cognizable by Sm.»ll 
Cause Court. 


170 (') 

Tenure or lioltliivg 
to be released from 
attachment only on 
payment in<o Court of 
amount of decree with 
costs, or confession ol 
satisfaction by decree - 
holder. 


Sections 278 to 2S3 (both inclusive) of tlie 
Code of Civil Proceduo.' shall not apply to a 
tenure or ‘holding attached in execution of a 
decroi.; for ainn'ors due thereon. 

(2) Whi;n ail order for the sale of a 
tenure or holding in execution of such a 

CT/ 

decree has been made, the tenure or holding 
shall not he reh^ased from attachment unless, 


before it is knocked down to the auction -purchaser, the amount 
of the decree, including the costs decreed, together with the 
costs incurred in order to the sale, is paid into Court, or the 
decree-holder makes an application for the release of the tenure 
or holding on the ground that the decree has been satisfied 
out of Court. 


(3) The judgment-debtor or any person having in the 
tenure or holding any interest voidable on the sale may pay 
money into Court under this section. 

Sub-section (1):-- No claim, therefore, can be preferred under .section 278 of 
Code of Civil Procedure to a tenure or holding so attached, whvMhcr the claim is 
to the tenure or adverse to the tenure, ” wliellier the cl.iim is as regards the 

tenure itself or is bribed upon the allegation that t’ne pruperty aliarhed and in 
respect of which the claim is made does not form part of the tenure. — Makbul Ahmed 
V. Rakhal Oas Hazra 4 C. W N., 732 ; Amrito Lai Bose zc Nv?m:ii Chand 
Mukhopadh^a 5 C. W. N., 474, F. 13 ., overruling Jagahundhu (liattopadhya v, 
Deenu Pal 4 C. W. N., 734. This .sub-section applies to t(‘nures or holdings attached, 
after the present Act came into operation, in execution of decrc‘es o btained before 
that date, — Deb Narain Dutt z/. Narcndra Krisna, I. 1*. R., i6(^al., 2O7, F. B. 

Attachment in execution of decree obtained by fractional co-sharer 

An attachment a tenure or holding in execution of a decree obtained l)y a fractional 
1 for arrears of rent of his separate .share is not such an attachment as is 
c ' u inpl.it ed !>y .section 170 of the Bengal Tenancy Act, and docs not exclude the 
Opel.-- ion of hhe claim sections of the Code., Beni TTadhab Ray z/. Jaod Ali Sircar 
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I. L. R,, 17 Cal., 390. Bui when a decree for the entire rent has been obtained by 
one of scrvoral co-sharer.'^, by making- the other parties defendants and is executed 
by him alone, and the defaulting tenure attaelied, no claim by a third person under 
section 278 of C. P. C., to the attached pr^jperty is maintainable by virtue of sec- 
of the Bengal Tenancy Act : --Chandra Sekhar v. loanee Mghia, 3 O. W. N.,. 
386; the decree has in this case the same effect as if the decree has been obtained by 
all the co-sharers and sec. 188 has no application to a case like the present. — Ibid,- 


A mount paid into 
Court to prevc'ut sale 
to be in certain cases 
a mortgage-debt on 
the tenure or holding. 


171. (i) When any person having, in a 

tenure or holding advertised for sale under 
this chapter, an interest which would be 
voidabk' upon the sale, pays into Court the 
amount requisite to prevent the sale, — 


{a) the amount so paid by him shall be deemed to be 
a debt bearing interest at twelve per centum per 
annum and secured by a mortgage of the tenure or 
holding to him ; 

{h) his mortgage shall take priority of every other 
charge on the tenure or holding other than a charge 
for arrear of rent ; and 


( r) he shall be entitled to possessioir of the tenure or 
holding as mortgage) of the tenant, and to retain 
possession of it as such until the debt, with the 
interest due thereon, has been discharged. 


( 2 ) Nothing in this section shall afh;ct any other remedy 
to which any such person would be entitled. 


The priiK'iptc* enunciated in this section sclmiis to liaxo been l)i;rro\vetl from cl. (4V 
s. 13, Reg. \'Ill of j8ig, s. b, Acl Mil B C. of i8()5, and s. 62, Act VUl B. C. of 
i.Soc;. 


HfclVillg Em intOrOSt • — bere an under-lcnure has been transferred, tlie trans- 
feree would beenlilletl to ])roteet the tenure from sale, allht)ugh bis transfer liad not been 
rcgisterca in \\\<: scrisliid of the landlord t>r the superior-tenure-holding. — Ananda I.al 
V. Kalika Pershad, 20 \V. U., 59; Kajemlra Narain Pluidi M indal, T. L. R, 15 
Cab, 482. 


Clause (a) :--a mortgage created bv tbc operation of s. I'jx is not an iir 
cumbrance within the meaning of this chapter and as such, not liable to be 
avoided by the purchaser ' of a leiuire at a sale in execution of a decree for 

arrears of rent : — Pasupati Ma]iai)atra Narayan Dasi, i 

Kffcct of mortgage. . 

C. \V. N. 519: I. 1 . R., 24 Cab, 537. Ihe security extends 
over the wliulc tenure in respect of whicli the paymeiH is made, andtis not appor- 
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tioned according to the interests of the tenure-holders if there are several. — S. A. 

no. 47 of 1889, decided by Pcthcram C. J. and Banerji, J., ist May 1890. Aco-sharer 

tenant paying irf the whole amount of .the decree for which 
Payment by co-bharer. u • i- , 1 , -i 1 , ... 

ne IS liable along with the other defendants does not acquire 

a charge over the shares of his dchiulting co-tenants. 

Clause (c) Under cl. 4, sec. 13 of Reg. VIII of 1819 a person making deposit 
to stay the sale of a superior tenure was entitled to be put in possession of the tenure 
of the defaulter ** on applying for the samc.^^ Probably the same produce was contem- 
plated by the Legislature. The person put in possession of the tenure or holding must 

pay the rent due to the "superior landlord.— Kanye Lall v. 

Liability to rent. xt* ^ * t t i> * 1 t ^ . 

Nistanni, L. 11., 10 Cal., 4^1.3. Ihe defaulter is not 

liable for the rent whilst the rya^^Z-mortgagee is in possession. — Bhyrub 7/, Lailt, 
I. L. R., 12 Cal., 185. A person who enters into possession of a tenure as mort- 
gagee under the provision of Regulation VIII of 1S19 cannot appropriate the 
whole of the collections to the satisfaction of his own claim. He is bound in the 
first place to pay the rent due to the landlord. — Ibid, 


Sub-section (’2) : Other remedies : — (i) By a regalar suit (Lukhi Narain 
Mitter Khetra Pal Singh Ray 13 B. I^. R., 146 (P. C.), overruling Ananda Chandra 
V, Soobul Chunder, S. D. A. (1857), 159, I.akhi Narain v. Scctanath 6 W, R., 
X, 8 ; Umbika Dcbia 7/, Pran Hurce Doss, 4 B. L, R., F. 13., 77 ; 13 W. R., F. B., 
1.) or (2) by deduction from the rent payable (s. 172 post) . But in order to entitle 
the depositor to maintain a suit for the recovery of the amount there must be 
some privity between him and the defaulter. Where a mortgagee who had purchased 
the mortgaged property in execution of his own decree on the property being again 
put up to sale in execution of a decree for arrears of the rent due prior to the date 
of his purchase paid the amount and stayed the sale and then brought a suit to 
recover the amount of his payment, it was held that he couUl not recover, for 
there ^was no privity between him and the judgment-<l-. btors unCjr the decree for 
arrears of rent. — Srimati Moharanee Dasya v, I larendra Lai Roy Chowdhry, 
I C. W. N., 453. Sec also the remarks of Petheram, C. J., in Lalit Mohan 
Saha?/. Srinibas Sen, L L. R., 13 Cal., 331. 


172. When a tenure or holding is advertised for sale 
, , . . ^ under this chapter in execution of a decree 

ing into CoSrt may against a Superior tenant defaulting, and an 
deduct from rent. inferior tenant, whose interest would be 

voidable upon the sale pays money into Court 
in order to prevent the sale, he may, in addition to any other 
remedy provided for him by law, deduct the whole or any portion 
of the amount so paid from any rent payable by him to his imme- 
diate landlord ; and that landlord, if he is not the defaulter, may in 
like manner deduct the amount so deducted from any rent pay- 
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able by him to his immediate landlord, and so on until the 

defaulter is reached. 

• 

In a suit by the purchaser of a patni against a durpatnidar for arrears of the 
year 1285 (^878), it appeared that before the plaintiff’s purchase the durpatnidar 
had paid the amount of arrears of patni rent for the year 1284 (1877), in order to 
savethepatni from being sold under Reg. VIII of 1819, and that the amount so 
paid considerably exceeded the durpatni rent due at the date of suit, it was held 
that the defendant was entitled to deduct from the rent claimed the amount paid 
under the Regulation in excess of ^he durpatni rent due up to the end of 1284. — 
Nobogopal V. Srinath, L L. R., 8 Cal., 877; ii 0 . L. R., 37; Lalit Mohun z/. 
Srinibash, I. L. R., 13 Cal., 331.. The directi«>n in section 13 of Reg. VIII of 
1819, that money paid into Court by a talukdar in order to stay the final sale shall 
be deducted from any claim of rqnt that may at the time be pending on account of 
the year or months for which the notice of sale may have been published, is satisfied 
by payment not into Court, or to the zemindar. If a strictly literal construction 
were put upon the words into Court, no payment effectual to stay the sale could 
be made, for “ the Court ” has nothing to do with these sales, which arc managed 
by the Collector — Tarinec Debce z/. Shamachurn, I. L. U., 8 Cal., 954. 

173- (^) Notwithstanding anything contained in section 

, , 294 of the Code of Civil Procedure, the holder 

bid at sale; judgment- of 3. decree in execution 01 which a tenure 
debtor may not. or holding is sold under this chapter may, with 

out the permission of the Court, bid for or 
purchase the tenure or holding. 

(^) The judgment-debtor shall not bid for or purchase a 
tenure or holding so sold. 

(j) When a judgment-debtor purchases by himself or through 
another person a tenure or holding so sold, the Court may, if 
it thinks lit, on the application of the decree-holder or any 
other person interested in the sale, by order set aside the sale 
and the costs of the application and order, and any deficiency 
of price which may happen on the re-sale, and all expenses 
attending it, shall be paid by the judgment-debtor. 

Sub-SOCtion (i): — Section 294 of the Code of Civil Procedure declares that 
“ No holder of a decree in execution of which property is sold shall, without the express 
permission of the Court, bid for or purchase the property.” This rule will not apply 
to a holder of a rent decree. 

Sub-Sectioa (3)* — See s. 186, I. P. Code. 
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Sub-section (3) : Setting aside a sale '~t he Court holding* t lie .sale is 

proper Court to determine whether the sale should stand or not.—Gopal Chunder v. 

Ram Lall, I. L. K., 21 Cal., 554. If it determines the question 

Proper Caurt. . - . . , . 

in the ncg'ative, it has to put up the property again to .sale ; a 

Court, other than the execution C'ourt, is not in a position to do so.— Where in a 
execution of a decree for arrears of rent against the recorded tenant (who had no exist- 
ing interest in the tenure and whose interest had been sold previously in execution of a 
money decree) the tenure was sold and purchased by the recoided tenant in the benami 
of another person, held that the sale ouglit not to be sot aside on the ground of the 
purchase being made by the judgment-debtoia — Ibid, The sale is only void.ible 

and not void. — /bid. If the question is between the parlies 
vScilc \oidabiebnt not \oid to the suit iJi which the decree is madi‘ a .separate suit docs 

no lie to have the sale set aside. — Ibid, But a person not a party to the suit may 
bring a separate suit to have the sale .set aside. — Ibid, It has been held that an attach- 
ment-creditor is interested in the sale, and has therefore a Jocks' . 9 /( 7 ;;/// to a])ply to set 
aside a purchase by the judgment-debtor. — Eastern mortgage and Agency Company, 
Ld. Gobind Ch. Chatterji, 3 C. W. N., xiv. Where the landlord of an occupancy 
holding obtains a decree for rent against his registered tenant, an unregistered 
transferee of the tenant, into whose hands a portion of the holding has previously 
pa.sscd is bound by the decree. Held that such a transferee can apply under this 
section to set aside the sale on the ground that the holding ha ^ been purchased by 
the judgment-debtor in the name of the aucticHi-piirchaser. Ishan Ch. Sarkar v. 
Beni Madhub Sarkar, I, I.. U., 24 Cal., followed : —Azgar Ali v. Asaboddin Ka/i, 

9 C. W. N., 134. Such a transferee is a representative of the judgment-debtor within 
s. 244 C. P. C., Kalu Saha 7 >, Biiagab.ati Debya, 6 0 . W. N., 127 ; Sarala Da^-^r-ee 
V. Saroda Prosad Bos.c, Mis. App. 3qS of 1903 (unreported) distinguished. --//;a/. 
He can also npply to set aside a .sale as a person whose immoveable properly has 
been .sold within the meaning of s. 311 C. P. C. — Hid, The decree-holder and all tlie 
judgment-debtors arc necessary parties to proceedings Under section 173 of the Bengal 
Tenancy Act. — Mohima Chandra . 'c'Jotcndra Kumar, 3 C. W. N., xiv. 

: — No appeal lies from an order setting aside a --^alc under section 173 
of the Bengal Tenancy Act.— Uoghu Singh 7;. Misri Singh, I. L. R., 21 Cal., 825. 
This view was considered in a later case, and tlie pronouncement was hehltobc 
applicable only to appeals by auK.'lion-purclnser.s.— Harabanclhu 7\ llarlsh Cduinder, 

3 C. W. N., 1S4. The Court being of opinion that, although no app(?al could be })rc- 
ferred by the auction-purchaser from an odor setting a sale aside under section 
173, an appeal might lie on behalf of the decree-holder or a co-judgment-debtor. — - 
Mohima Chandra Ncogy v, Jogendro Kumar Ghosh, 3 C. W. N., civ, supra. 
An appeal will lie on behalf of the judgment-debtor. — Srirarn Ohimder Singh v. 
Guru Dass Kundu, 3 C* W. N., civ; Chand Monce Dasya 7'. Santo Monce 
Dosya, I. L. R-» 24 Oal., 707; i Cal., W. N., 534; Mohima Chnndcr^Ncwgy 7/. 
Jogendro Cpomar Ghosh 13- C* W. N., xiv; sec also Harabandhu Adhikari 
-y. Harish Chunder Dey 3 Cal , W. N., 184 Srirarn ta Gurudas Das, supra. Where 
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tl\c appellant’s case is that the purchase was made, not by a tliird party but by 
some of the juiU^ment- debtors benami in the name of the auction-purchaser, the case 
if proved, W(3iild come Cinder section 244 of the Code of Civil Procedure, and a fortiori 
an appeal would lie. 

Second tippOCll I — 'Where the auction-purchaser is a benamidar for the judg- 
ment debtor, a second appeal lies to the High Court from the order made on an 
aj)piicalion to set aside a sale under section 173 of the Bengal Tenancy Act and 
section 31 1 of the Code of Civil Procedure, as the application is one under section 
244 of the Code of Civil Procedure. — Cluind Monee Santo Monee, I. t.. R., 24 
Cal., 707 ; r C. W. N., 534 - 


Liniit3»ti011 •—■An application under this i^ection is go^’crned by art. 178 of 
Sched. 1 1 of the limitation Act. — Chrynd Moni v. Santo Moni, i C. W. N., 534: 
I. L. R., 24 Cal., 707, 

174 - (0 Where a tenure or holding is sold for an arrear 

Application by jLul-r- rent due thcreon, then, at any time within 
meni-ricbtor to set thirty days from the date of sale, the judg- 
,-isido sale. mcnt-debtor may apply to have the sale set 

aside, on his depositing in Court for payment to the decree- 
holder, the amount recov^erable under the decree with costs, 
and for payment to the purchaser, a sura equal to five per centun 
of the purchase- money. 


XIV of 1882. 


(2) If such deposit is made within the thirty days, the 
Court shall pass an order setting aside the 
sale, and the provision of section 315 of the 
Code of Civil Procedure shall apply in the case of a sale so set 
aside. 


Provided that, if a judgment-debtor applies under section 
XiVofi8S> Uie Code of Civil Procedure to set 

aside the sale of his tenure or holding, he shall 
not be entitled to make an application under this section. 

(3) Section 3 [3 of the Code of Civil Proce- 
XIV of 1882. dure shall not apply to any sale under this 
chapter. 


Proceedings in execution of decree passed before this Act came into 

force* — maintainable to set aside a sale under the provision of s. 174 of the 
Bengal Tenancy Act. The right under the section to have a sale set aside is not an 
abstract right which can be enforced by suit against any particular person but is a right 
to call upon a Judge to set aside a sale, and on his refusal, to proceed in^revision,— 
Kabilaso Koer v. Raghu Nath Sakan Singh, I. L. R., 18 Cal., 181. Section 874 
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does not create a new right in a judgment-debtor, and therefore It is applicable 
to proceedings in execution of a decree which had been passed before the 
present Act became law. — Jagadananda Sing v. Amrita Lai Sirkar, 1 . L. R., 
22 Cal,, 767, F. B. Held further thai provisions of section 310A of the Code of Civil 
Procedure were applicable to proceedings under section 174 of the Bengal Tenancy 
Act,— It was also held by the Full Court that the decision in Lai Mohun 
Mookerjee Jogendra Chunder Roy, 1 . L. R., 14 Cal., 636, so far as it holds that 
s. 174 of the Bengal Tenancy Act creates a new right in a judgment-debtor, and 
is therefore inapplicable to a case in which the decree was passed before that Act 
became law, is wrong. The cases of Uzir Afi Ram Komal Shaha, 1 . L. R., 15 
Cal., 383, and Girish Ohundra Basu v. Apurba Krishna Dass, I.L.R., 21 Cal., 940, 
which are based upon the same principle, were also wrongly decided. Qncurc-^ 
Whether the decision in Lai Mohun Mookerjee v. Jogendra Chunder Roy, L L. R., 14 
Cal., 636, was correct under s. 6 of the General Clauses Act by reason of the 
execution -proceedings having been commenced under Bengal Act VIII of 1869, an 


Ju*^^ment-dcbtor. 


Act repealed by the Bengal Tenancy Act ? 

Sub-section- Who may apply to have the sale set aside : — The word 

judgment-debtor as used in s. 174 of Act VI! I of 1885 does not include a trans- 
feree or assignee from a judgment-debtor, but must be con- 
strued strictly as referring to a judgment-debtor alone.— 
Rajendra Narayan Ray v. Phudy Mondal, 1 . L. R., 15 Cal., 482. But this decision 
has become inoperative by the decisions in jagadananda Sing v. Amritalal Sirkar, 

I. L. R,, 22 Cal.. 767, F. B. : Janardan Ganguli v. Kali 
S. 310A C P C Krishna Jhakii, I.L.R,, 23 Cal,, 395, and in Banshidar 

Haidar v. Kedar Nath Mundle, i C. W. N., 114, which have held that the provisions 
of sec. 310A of the Code of Civil Procedure arc applicable to sales held in execution 
of rent decrees. The provisions of section 310A are new and were added to the 
Code of CivihProccdure by Act V of 1894. They provided that ** any person whose 
immoveable property lias been sold in execution of a decree to appl\^ to have the sale 
set aside on his depositing within 30 days of the sale the decretal amount and 5 p, c. of 
the purchase money.’* The terms of see. 310A arc therefore, much wider than tliosc 
of sec. 174, and consequently practically supersede them. A person whose tenure 
or holding has been sold in execution of a decree obtained by a co-sharcr landlord 

for his separate share of the rent is clearly entitled to apply for 

by *a co-sharer relief under section 310A of the Code, although he may 

landlord. under section 174 of the pre.sent Act, 

which has been supposed to apply to a sale under a decree obtained by the sole 
landlord or the general body of tlie landlords. A mortgagee, whether by a simple 

mortgage or a motrgage by conditional sale, of a tenure or 
Mortgagee. holding Sold in execution of a decree for arrears of rent due 

in respect of it, is a '< person whose immoveable property has been sold ” within the 

meaning of 9. 310A, C. P. C., and is entitled to make an application under that sec- 

tion : — Paresh Nathv, Nobogopal, 5C. W. N., 821 (f*. B.): I. L. R., 29 Cal., i. The 
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Person havinf^ interest. 


Furrliascr before suit. 


ease of Nilya Nanda v» Mira I.al, 5 C. W. N., 63, was overruled by the Full Bench, 
and the cajo of Hamidul v. Matangini, 2 C. W. N., cclviii, was approved. A mort- 
gagee may apply under s. 3ioA, C. P. C. — Srhiivasa v. Ayyathorai, I. L. R., 21 Mad, 
416 ; Rakhal Chandra v. Owarka Nath, I.L.R.j 13 Cal., 31.6 ; Asmatunniwsa v. Ashruff 
Ali, I. L. R., 15 Cal., 48S (4QI, 492). Whether a mortgagee can apply under s. 310A, 
C. P, C., depends upon the nature, not of the mortgage but of the execution .sale ; the 
mortgagee is entitled to apply if the sale is free from the mortgage, but not if it is subject 
to the mortgage : — Per Banerjek, J., in Paresh Nath v, Nobogop^ll, 5 C. W. N., 821 
(F. B.) : 29 Cal., I. 

The words *'any person whose; immoveable property i.s sold in s. 310 A, 
C. P. C., include every person who has an interest in the 
property in question, whet*hcr cjiialified, partial or absolute: — - 
(Per Ameer Alt, J.) Paresh Nath 7/. Nobogopal, 5 C. W. N., 821 (F. 13 .), 29 
Cal., 1, overruling Kityananda Patra 7/. Hiralal Karmokar, 5 C. W. N., 63. 
Where an ajiplication to have a sale set aside under s. 310A, C. P. C., 
is made by a person who had acquired an interest in the property sold, before the 

judgment-debtor became liable under the decree, /le/d that 
the applicant was a person whose immoveable property had 
been sold within the meaning of s. 310A, C. P. (\, that he was a co-sharer and hF 
intere.st was not an encumbrance or a protected interest which would be affected 
the .sale. — Bangshecdluir 7 /. Ked<ir Nath, i 0 . W. N., 114. A person whra., 231. 
to be a purcha.scr of a tenure prior to its attachment in excciuion of a de-C I-. R. 3 
own arrears of rent is entitled to apply under section 31 1 of the CoP** 

Procedure to have the sale set aside. — Aubhoy r)a.ssi 7'. Pudmo Lochan, of the 
Cab, S()2. But a purchaser at a private sale from the judgment-debtor amount 
execution has no — lla/ari Ram 7'. Badar Ram, i C. W. N., mount has 
person who was not the judgment -debtor but a purchaser of the property long sale must 
date of a suit against a third person is not entitled to come in under’- short 
when the property is sold in execution of a decree against the latter.-- Ram Cl followed 
Rakhmabai, I. L. R., 23 Bom., 450. A purchaser from a judgmcnt-dchtor^*'^'*^ 
attachment is not entitled to come in under s. 31 1, C. P. (h : — Asmatunnissa 7 /. 

I. L. K., 15 Cal., 488 (F. B.), overruling Abdul Muq z'. Mohinl Mohun, I. L. h 
Cal., 240. A benamidur of a person whose immoveable property is sold has a right 

. , ‘"ipplv to have the sale set aside under s.’3ioA, C.P.C. : — r>as\ 

Paddar 7'. Ram Krishna, i C. W. N., 135 ; Paresh Nath 7'. 
Nobo Gopal, supra, A person claiming to be the beneficial owner of property which has 

been sold as the property of the ostensible owner can apply 
ncncficial owner. 3,1, C. P. C.— Abdul Guni 

Z/, Dunnee, I. L. R-, 20 C.il., 418; see also Asmatunnissa v. Ashruff, I. L. R,, 15 
Cal., 488. The same rule will apply to applications under s. 310A, C, P. C, 
The purchaser of a share' of an occcupancy-holding which is transferable by 

custom can apply under section 3ioA of the Code, as being 
holdTng occupancy ^ person whose immoveable property has been soldSn execution 

of a decree for arrears of rent due in respect of the holding. 


66 
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order under sec. 3 10 A for setting aside a sale is made. — Janardan Oanguli Kali 
Krishna Thakur, I. L. R., 23, Cal., 396 ; T>anshidhar Haidar 77. Kedar Nath Mandal, 

1 C. W. N., 1 14. But see Bhairab Pai 7'. Prein Chand Ghosh, 1 C. W. N., clxi. 

AppG<>l • — An order under see. ,174 is not appealable, as it is not one under sec. 
244, C. P. C. — Kishori Mohan Rai 7'. Saroda Mani Dasi, i C. W. N., 30 ; Subhnarain 
V. Rajkamar 2 C. W. N., eexliii ; and not being a proceeding for the execution of a 
decree.— Subh Karain l.al v. Gorak Prasad, 3 C. W. N., 344. A proceeding under 
s. 174 of the Bengal Tenancy Act is not a proceeding for the execution of a decree ; it 
mav be a proceeding relating to the execution of a decree but it docs not come within the 
explanation to s. 647, C. P. C., as being an application for the execution of a decree. — 
jbiii. Neitlier is an order under sec. 310A appealable. — BansidharHaldar 7^ Kedar Nath 
Mandal, 1 C. W. N., 114. But w^iere the auction-purchaser is a stranger, s. 622, 
C. P. 0 ., is applicable. — Kedar Nath Umacharan ; see also Jagadanand v. Arnrita 
Pal, I. I.. R., 22 Cal., 767 ; Bungshidhur v, Kedar Nath, i 0 . W. N., 114. Wheher 
ill <>: Jer under s. 310A is subject to appeal or to revision under s. 622, C. P. C., depends 
jpon the circumstances of each particular case. Where the purchaser is the decree- 
I’oldcr himself and the question arises between him and the judgment-debtor, an appeal 
lies. — Kedar Nath v, Umacharan, 6 C. W. N., 57 ; see also Chundi Charan 7/. 
Banki Behari, 26 Cal., 449 (P.B.), Kripanath77. Ram Lahshi, i C. W. N., 703; such an 
order is one under s. 244, clause (r), and therefore an appeal lies. — Phul Chand 
77. Nursingh, I. L. L., 28 Cal., 76. Where the lower Court sets aside a sale under s. 
310A, C. P. C., in a case to which the section is not applicable, the High Court can 
interfere under s. 622, C'. P. C., as the order is not merely an erroneous order but 
is made without jurisdiction : — Kedar Nath 77. Umacharan, 6 C. W. N., 57. 

Deposit no charge on property where the plainUffs and defendants were 

co-tenants of two jotes, which were sold in execution of a decree for rent, and the 
plaintiffs paid the decrcl:al amount and auction purchaser’s fees, and liad the sale 
set aside, it was held that the plaintiffs had not, besides their right to contribulion 
personally, a right to a charge on the property so far as the share of their co-l cnants 
was concerned for the aii.ount paid by tliem — Gopi Nath v, Ishan Chunder, I. L. R., 
22 Cal., 860 ; see also Kina Ram 77. Mu/affar Ilussen, I. I.. R., 14 Cal., 809. 

Order Vindor S. 315 C. P- C When a <lcposii has been made in accordance with 

the law, and an order has been passed setting aside the sale, the law requires that 
there should be a further order under section 315 of the Code of Civil Procedure, 
directing the return of the purcliasc-nioney to the purchaser. This order under section 
315 of the Code may be enforced as a decree for money. 

Sttbsection ( 2 j. Proviso • — Section 311 of theCodcof Civil Procedure says that an 
application can be made for setting aside a sale on the ground of material irregularity in 
publishing and conducting it, by tlic decree-holder or any person whose immoveable 
property has been sold, provided the applicant proves tliat he Ins sustained substantial 
injury by reason uf the ii regularity, and this has been held to a]>{)ly also to sales 
taking place in execution of rent decrees.— 'Azizunnissa Khatun v. Ciora Chand Das, 
1 . L. K., 7 Cab, 163. In Rajendra Nath Haidar Nilratan Mitter, I. L, R., 23 
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Cal., 958, it was held that when a person had applied under section 3l,oA of the Code 
he was precluded from proceeding under section 31 1. 

Sub-section (3) :• —As rent of a tenure* or holding is the first charge thereon, 
no application can be made under s. 313 of C, P. Code to set aside a sale on the 
ground that the person against whom execution had been taken out had no saleable 
interest in the tenure or holding. It cannot be followed in the hands of a stranger. 
This sub-section does not debar a person from asking relief under s. 335 C. P. Code. 

175. Notwithstanding anything contained in Part IV 
f cer Indian Registration Act 1877, instru- 

t.'ihiSmmentscrert- m^nt Creating an incumbrance upon any ten- 
ing incumbrances. urc or holding, whiph has been executed be- 
fore the commencement of this Act, and is not 
required by section 17 of the said Registration Act to be register- 
ed, shall be accepted for registration under that Act if it is 
presented for that purpose to the proper officer within one year 
from the commencement of this Act. 

176 « Kvery officer who has, whether before or after the 
passing of this Act, registered an instrument executed by a tenant 

of a tenure or holding and creating an incum- 
Noiification of m- jjrance on the tenure or holding, shall, at the 
lord. request of the tenant or of the person m whose 

favour the incumbrance is created, and on pay- 
ment by him of such fee as the Local Government may fix in 
this behalf, notify the Incumbrance to the landlord by causing 
a copy of the instrument to be served on him in the prescribed 
manner. 

EuloS : — For rules by Uic Loc.al Government as to the fees payable for the 
notifying of incumbr.incos to the landlord, see rules i to 4 in Chapter VII of the 
(lovernment Rules in the Appendix. 'Fhc manner in which notices of incumbrances 
shouVl be served is regulated by rule 3 of chapter 1 ot the said rules. The manner 
in which applications for notifying incumbrances to the landlord should be made and 
dealt with is prescribed by rules 27 to 31 framed by the Registration Department 
under the present Att in Appendix VI. 

Power to create ill- 177* Nothing Contained in this Chapter 
cumbranccs not cx- shall bc dccmcd to enable a person to create 

an incumbrance which he could not otherwise 

lawfully create. 
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CHAPTER XV. 

Contract and Custom. 

Restrictions on ex- 178 - (0 Nothing in any contract between 

elusion of Act by a landlord and a tenant made before or after 
a^rreement. passing of this*Act — 

(fl) shall bar in perpetuity the acquisition of an occupancy- 
right in land, or 

(b) shall take away an occupancy-right in existence at 

the date of the contract, or 

(c) shall entitle a landlord to eject a tenant otherwise 

than in accordance with the provisions of this Act, or 

{d) shall take away or limit the right of a tenant as 
provided by the Act, to make improvements and 
claim compensation for them. 

(2) Nothing in any contract made between a landlord 
and a tenant since the 15th day of July, 1880, and before the pass- 
ing of this Act, shall prevent a raiyat from acquiring in accord- 
ance with this Act an occupancy-right in land. 

(3) Nothing in any contract made between a landlord and 
a tenant after the passing of this Act shall — 

(a) prevent a raiyat from acquiring in accordance with 
this Act an occupancy-right in land ; 

{b) take away or limit the right of an occupancy-raiyat 
to use land as provided by section 23 ; 

(c) take away the right of a raiyat to surrenijer his holding 
in accordance with section 86 ; 

{dj take away the right of a raiyat to transfer or bequeath 
his holding in accordance with local usage ; 

(e) take away the right of an occupancy-raiyat to sub-let 
subject to, and in accordance with, the provisions 
of this Act ; 
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(y ) take away the right of a raiyat to apply for a reduc- 
tion of rent under section 38 or section 52 ; 

{g) take away the right of a landlord or a tenant to apply 
for a commutation of rent under section 40 ; or 

(/;) affect the provisions of section 67 relating to interest 
payable on arrears of rent : 

Provided as follows : — 

(i) nothing in this section shall affect the terms or condi- 

tions of a lease granted bona fide for the reclamation 
of waste land, except that, where, on or after the 
expiration of the term created by the lease, the 
lessee would, under Chapter V, be entitled to an 
occupancy-right in the land comprised in the lease, 
nothing in the lease shall prevent him from acquiring 
that right ; 

(ii) when a landlord has reclaimed waste land by his own 

servants or hired labourers, and subsequently lets 
the same* or a part thereof to a raiyat, nothing in 
this Act shall affect the terras of any contract 
whereby a raiyat is prevented from acquiring an 
occupancy-right in the land or part during a period 
of thirty years from the date on which the land 
or part is first let to a raiyat ; 

(iii) nothing in this section shall affect the terms or 

conditions of any contract for the temporary 
cultivation of orchard land with agricultural 
crops. 

Sub-section (!)• Clause (a) and (b): — This section abrogates contracts between 
landlord and tenant on certain points, and supercedes s. 7 of Act X of 1859 
s. 7 of Act VIII B. C., of 1869 by which raiyats could contract themselves out of 
jfhc benefit of s. 6 of these Acts under which twelve years* occupation created an 
occupancy right. — Bengal Indigo Company v. Raghubur, I. L. R., 24 Cal., 272 
P. C. ; L. R., 23 I. A., 15S ; i C. W. N., 83. We all knew the theory on which 
the ordinary law of contract is based. It presupposes equality between the parties 
to the contract, full knowledge and appreciation by each party of the nature of the 
rights to which he is entitled, and a deliberate intention on either side to modify those 
rights in a particular manner. Gains and Titius, or Ram Dass an,d Ram Bux» 
meet in the market-place and strike a bargain, and when they have done so, the 
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Courts hold them to their bargain. But the circumstances which lead up to the 
execution of a kabuliyat by an occupancy-raiyat arc of a very different character. 
The raiyat's ordinary rights, the rights with which a kabuliyat purports to deal, 
are not based on contract, and the Avhole notion of their being capable of regulation 
by contract is unfamiliar to him. His rights arc based on occupation and regulated 
by custom. He did not come in under a lease by which the landlord agreed to let 
and the tenant agreed to take a specified piece of land, for a specified term, under 
specified conditions ; and if any instrument purporting to be such a lease can be 
produced against him, it is usually a fiction. He simply occupies the land, as his 
forefathers have occupied it before him, subject to the observance of certain condi- 
tions, the general character of which is approximately known and understood, though 
they have never been reduced to a cfefinitc written form. There is a nebulous border- 
land between his rights and those of the zemindar, which has, from lime immemorial, 
been the subject of dispute between them, and with respect to which the contest is 
under ordinary circumstances not unequally waged between persistent worry on the 
one side and passive resistance on the other. But there arc certain central rights 
which we know very well that the raiyat would not give up except under the pressure 
of absolute necessity — rights which arc essential to his status; and if we found that 
that he has attached his signature of mark to a kabuliyat purporting to give away 
these rights, we may feel morally certain that the signature has been obtained under 
circumstances which are described in the Indian Contract Act as constituting undue 
influence. In fact, whilst the elements of an ordinary legal contract arc offered on 
the one hand, and accepted on the other, the characteristic elements of the transaction 
which results in the execution of such kabuliyats as these, arc pressure on the one 
side and submission on the other. It is the execution of instruments of this nature 
that we wish to prevent. We desire to prevent the occupancy-raiyat from contracting 
or appearing to contract himself out of rights which are essential to his status. We 
have no desire to make this section more stringent or more'comprchensive than the 
nature of the case requires, and if it can be shown that any of its provisions can be 
relaxed or modified without any serious risk of allowing the main objects of our 
legislation to be defeated, I should be most ready to accept the modification.” 
— {The Ilonble Mr, liberty Debate of Council,') In Moheswar Pershad Narain Sing 
V, Sheoburan Mahton, I. L. IT, 14 Cal., 621, the High Court seems to have con- 
sidered that the provisions of clause {b) of sub-section (i) of section 178 of the present 
Act do not apply to a case where the suit to enforce a contract, by which the ten^int 
had virtually agreed not to claim any right under section 6 of Act X of 1859, was 
instituted before the present Act came into force. But this case was decided before the 
Full Bench case of Deb Narain Datta 7/. Narendro Krisnna I. L. R., 16 Cal., 267), 
which held that this clause had retrospective operation. 

Sub-SGCtiOH (1) Glaus© (c)* — Where a tenant held a certain homestead land 
as part of a raiyati holding, under a lease which contained a stipulation that he would 
quit whene\;er the landlord called upon him to do so, and the landlord sued for khas 
possession under the terms of the contract, it was held that section 44, clause (c). 



SEC. 178. J 


BENGAL TENANCY ACT. 


529 


only applies when the lease is granted for fixed term, and that under section 178, 
sub-section (r), clause (c), the stipulation in the lease could not be enforced. — Nundo 
Kumar Guha 7/. Sheik Kunimuddi Hazi, 3 C. W. N., xlvii. The plaintiffs, pur- 
chasers of a sued to eject the defendants, on the ground that they 

had in their written statement in a former suit for rent, w'hich 
before becii decided in the plaintiffs’ favour, dened the plaintiffs^ 

title, and had thereby forfeited their tenures. The denial 
took place in March 1885, before the Bengal Tenancy Act came into operation : Iteldf 
that the forfeiture being complete before the passing of the Act, the case was not 
affected by s, 178 of that Act, and governed by the old law. Under the decided 
cases, before the Bengal Tenancy Act, such a denial by a tenant of his landlord’s title 
created a forfeiture. — Satyabhama Dassee v. Krishna Chandra Chatterjee, I. L. 
R., 6 Cal., 55 and [shan Chiindcr Chatterjee v, Shama Cl.urn Dutt, I. L. R., 
10 Cal., 41, referred to. But scmble : — Since the passing of that Act, in any case 
to which it applies, there cannot be any eviction on the ground of forfeiture incurred 
by den^ung the title of the landlord, that not being a ground enumerated in the Act, 
and therefore expressly excluded by s. 178. — Debiruddi 7/. Abdul Rahim, I. L. R., 
17 Cal., 196. 

Sub-SSetion ( 2 ) \ — The 15th July, 1880, is the date of the publication by the 
Government of F3engal of the Rent Law Commission’s Report and Draft Bill. The 
date of the passing of the Act is the T4th March 1B85. 

Sub-section ( 3 )- Clause (d) : — See notes untler s. 183 post. It has been 
held that section 178 docs not apply to a case wliere the landlord and the tenant have 
entered into an agreement that a transfer by the latter shall not be valid and binding 
until security to I he satisfaction of the landlord had been furnished by the transferee, 
and such security has not been furnished. — Dinobandhu Roy v, \V. C. Ronnerji, 
I. L. R., 19 Cal., 774.^ In a conveyance executed by plaintiffs in favour of defen- 
dant No. I’s father, it was provided that in case he sold the 
Rii;ht of pre-emption re- , , , ,111 1 • • r 

served in .1 coiucyance. property subscqilcntly hc would be bound it give preference 

to the plaintiffs, /.e., his vendors, to purchase the same for 
a certain sum, and on their refusal to accept tiie offer, he would be at liberty to sell 
the same to others ; after his father’s death defendant No. i without offering to sell 
the land to the plaintiffs, though they were willing to purchase it sold the same to 
defendants Nos. 2, 3, 4 who had notice of the contract, held that the contract was 
not binding on defendant No. i and therefore the sale to defendants Nos. 2, 3 and 
4 was not liable to be set aside. — Nobin Chandra 7/. Nabab Ali, 5 C. \V. N., 343 ; 
see also Kishen DattT/. Mumtaz, 6 1 . A., 145. In tlie case of Tripoora Soondarce 
V, Juggunnath, 24 W. R., 321, it was doubted as to whether a covenant not to 
dispose of a property except to the parties to the covenant was binding on the heirs 
of the parties, Defend^yits obtained a lease from plaintiffs in the following terms : — 

You shall not purchase the jote right of any of the tenants 
Covenant by lessee not to ... 1 • t j 1 

purchase under-tenant hold- Cither m your own names or benami ; it you do so, the pur- 

chase shall be null and voi d ; atfer the expiry of the term 


67 



. 53 ^ BENGAL TENANCY ACT. [chAp. xv. 

the ijara mchals will come to our khns possession. You shall not be able to raise 
any sort of objection thereto ; if you raise any such objection, it shall be void.'^ The 
plaintiffs during the term of their lease purchased certain jote rights in execution 
of decrees for arrears of rent, and brought a suit for recovery of possession of these 
jotes on the allegation that the defendants had dispossessed them from the same 
after expiry of their lease ; held that the stipulation in the deed was a valid one and 
there was nothing against public policy in such a restriction as was contained in the 
lease. — Eobert Watson v. Ram Chand, i C. W. N., 174. The benefit of such a 
covenant runs with the land and an assignee of the lessor can claim such benefit.— 
JhicL 

Sub-section (3). Clause (h) : — See notes under s. 67 ante, A contract for pay- 
ment of a higher rate of interest thUn that provided for in section 67, if entered into 
before the passing of the Act, is not binding on the person who purchses a tenure or 
holding at an execution sale, — Matungini Dcbi v. Makrura Bibi, 5 C. W. N., 438, 
overruling Basanta Kumar Roy Chowdhry v, Promotha Nath Bhuttacharjee, I, L. R., 
26 Cal., 130. A stipulation for payment of interest upon arrears of rent is an ordinary 
incident of tenancy in this country unless there is something unusual in the stipulation, 
and as a rule it attaches to the tenancy so that a purchaser of the tenancy will also 
be bound by the stipulation. — Rajnarain v. Panna Chand, 7 C. W. N., 203, but 
a sitpulation for the payment of interst at an unusual and an exorbitant rate cannot 
be supposed to be an incident of a tenancy which would attach to it even after a sale 
for arrears of rent.— Kali Nath v, Trailokya Nath, I. L. R., 26 Cal., 315, 3 C. W. N., 

1 94. Rampini, J., held that by the sale of a tenancy a new contract is created between 
the auction-purchaser and the landlord at the date of the sale. — Ibid. This view of 
the law was dissented from in a recent case (Second Appeal No. 238 of iQOi, decided 
on the 14th August* 1903 unreported). INTaclean, C. J., (Geidt, J., concurring) in 
delivering judgment said as follows : — The rate of interest in this case is exorbitant, but 
the parties have made their own bargain, and I do not sec upon what principle we 
can make a fresh bargain for them ; there arc no circumstances in this case of 
oppression, or undue influence, nor any equitable considerations which would give us 
right to interfere upon the ground that the bargain was an unconscionalje one. 
Much reliance has been placed in the judgment of Mr. Justice Rampini in the case 
of Kali Nath Sen v. Troylokya Nath Roy, I. L. R., 26 Cal., 315, where he says 
that under circumstances such as the present, a fresh contract must be regarded 
as having been entered into between the landlord and the purchaser, I am unable 
to concur in this view.^’ 

179. Nothing in this Act shall be deemed to prevent a 
proprietor or a holder of a permanent tenure 
mokuran ^ permanently-scttlcd area from granting 
a permanent mokurari lease on any terms 
agreed on between him and his tenant. 

See notfcs under cl. 8 of s. 3, ante^ and also notes under s, 5, Tenures. Proprietors 
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Have had this right since 1812. Section 52 of Reg. VIII of 1793 provided; ^^The 
zemindar or other actual proprietor of land^ is to let the remaining lands of his 
zernindari or estate under the prescribed restrictions in whatever manner he may 
tliink proper ; but every engagement contracted with under farmers shall be specific 
as to the amount and conditions of it ; and all sums received by any actual proprietor of 
land or any farmer of land of whatever description, over and above what is specified 
in the engagement of the persons paying the same, shall be considered as extorted and 
be repaid with a penalty of double the amount. The restrictions prescribed and 
referred to in this section are the following:” And then follows ss. 53 to 6o. Vide 
ss. 2 and 3, Reg. V of 1812 ; s. 2 of Reg. XVIII of 1812 ; and s. 2 of Reg. VIII 
of 1819. 

Mokarari 1 g 3 »S 0 • — Wilson’s Glossary has explained ” mi^karari” to mean ”re- 
lating to what is fixed : As a revenue term it is applied to a tenure held at a fixed and 
permanent rate of rent when payable to a proprietor, or revenue when payable to the 
Government.” In Pandit Again Bind 7/. Mohan Bikram, 7 C. W. N., 34, the Court 
observed: ”The words” istamrari” and * mokarari’ are both of Arabic origin and 
literally they mean continuous (running) and fixed. But what is their meaning when 
used together as a compound and applied intermediate tenures. They might mean 
continuous or permanent during the lifetime of the grantee or permanent as regards 
hereditary descent. — Lilanund Sing v, Manoranjan Sing, 13 B. L. R., 124,” 133; 
Tulsi Pershad Sing 7^* Ram Narain Singh, I.L.R., 12 Cab, 117 to p. 130, P. C. 
Their Icxlographical meaning is therefore of little use to us. We have to see to the custo- 
mary meaning of the words as established by Judicial decisions. Permanent interme- 
diate tenures at fixed rent were unknown or were seldom recognised in India under the 
Mahomedans and British Government were at first reluctant to recognize them. 
The Bengal Code of 1793 passed by the Government of Lord Cornwallis was 
decidedly against their creation (Reg. XLIV, s. 2). The prohibition was re- 
pealed in Reg. L of 1795, s. 2, and Reg. XI. VII of 1803, s. 2. The proprietors 
of revenue-paying estates were first permitted to create them by Reg. V of 1812, 
s. 2, and Beg. XVIII of 1812, s. 2, and as regards tenures technically known 
as pafni, durpatni, and sepatni, they were first recognised by Reg, VIII of 1819. 
There is no reference in these Regulations to istemrari-mokurari tenures. Secs. 16 
to 19 of Reg. VIII of 1793 refer to mokurari and istemrari proprietary rights held 
directly under the Government. The words are rfowhere defined. They seem to 
have been used as interchangeable expressions and might apply to grant for life as 
well as heritable grants. The decisions of the Sadar Dewani Adawlat at Calcutta 
and of the High Court and the Privy Council itself as to the meaning of the expression 
istemrari-mokurari were reviewed by their Lordships in Tulshi Pershad Singhi 7\ 
Ram Narain Singh, I. L. R., 12 Cal., 117, see p. 130. The decisions of the 
High Court at Calcutta in Lakhu Kowar 7/. Ray Hari Krishna Sing, 3 B. L. R. 
A. C. 226 and Raja Namnarain Singh 7/. Amir Khan and others, (Unreported) 
4th Sept., 1877, were overruled, and their Lordships thus summed up thejjr judgment 
“After the review of the decisions their Lordships think it is established that the 
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words ‘ istcmrari-mokurari, in a patla do wot per se convey an estate of inheritance 
but they do not accept the decisions as esLablishing' that such an estate cannot 
be created without the addition of the other words that are mentioned, as the Judges 
do not seem tt) have in their minds that the other terms of the instrument, the cir- 
cumstances under which it was made, or the subsequent conduct of the parties, ‘might 
show the intention with sulficicnt certainty to enable the Courts to pronounce that 
the grant was perpetual. ” 'I'hey added — “ As has been said, their Lordships, having 
regard to the customary meaning of the words, as established by the decisions which 
have been noticed, are of opinion that they do not convey an estate of inheritance 
in this case. In Beni Pershad Koeri Dadh Nath Roy, 4 C. W. N., 274; 
1 . L. R., 27 Cal., 156; L. R. 26 1 . A. 216, their Lordships repeated what 
they had said in Tulshi PershacT Singhi v. Ram Narain Singh, I. L. R., 12 
OaL, 1 17, 130, in the sentence. ‘An istemrari-mokurari tenure is not neces- 
sarily a perpetual hereditary tenure.' “It has been contended before us that the 
remarks of the Privy Council as to the effect of the use of the words ‘ istemrari- 
mokurari ' without words of inlieritance such as ‘ naslan bad naslan,’ tS:c., must be 
read as referring^ to grants for maintenance which arc primd facie for life only. But 
we sec no reason for such a limilation. The object of the grants in tlie last two cases 
might be the maintenance of the grantees, l^lt the grants tliemselvcs did not expressly 
refer lo the maintenance of the grantees as the purposes of the grants. In Lilanand 
Singh V. Monorunjun Singh 13, B. L. R., 124, the tenure created was ghatwli, 
but when speaking of the words ‘ istemrari-mokurari ' their Lordships doubled whether 
they meant permanent during the life of the persons to whom they were granted or 
permanent as regards hereditary descent. Their Lordships were not prepared to 
accept the meaning put upon these words by the High Court in the same case. The 
observations of their Lordships in the later cases referred to by us were general and 
not limited to maintenance grants only.” A tenant holding under a permanent mokurari 
lease is not entitled to get abatement of rent by reason of a portion of the land 
in his occupation having been diluviated by the action of a river. See s. 178 (3) (/). 
— Nunda Lai MukhcrjecT/. Kyinuddin Sardar, 9 C. W. N., 886. 

Any terms clgrcsd 021^ — 1 his section is not controlled by s. 67 ante, A lease of it 


Not controlled by &. O7. 


dar^patni faliik^ created on the 13th Pebruary, 1886, by the terms of which the defen- 

dant was bound to pay rent in monthly instalments, and, if not 
so paid, to pay interest at the rate of i p. c., per mensem, is 
not affected by the provisions of see. 67 read with those of sec. 17S (3) (/;), being a per- 
manent lease granted by a permanent tenure-holder in a permanently settled area.— 
Atuija Charan Basu z-. Tulsi Das Sarkar, 2 C, W. N., 5+3. This decision was 
confirmed by Full Bench in Matangini Dcbi v. Makurara Bibi, 5 C. W. N., 488, 
overruling Basanta Kumar v. Promotho Nath, I. L. K., 26 Cal., 130 ; 3 C. W. N.' 
136. Nor is the section controlled by s. 74 ante, which declares all impositions 
,,, „ upon tenants under the denomination of abwabs, mahluts 

or other like appellations. In Assanulla Khan Bahadur v. 
Tirtha Gobmd, 1 . L. R., 27 Cal., 680 F. B., the Court after holding that choukidari 
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tr^x which the pntnidar had contracted to pay to the zemindar was not an abwab or 
illegal cess observed : ** In the above view of the case it becomes unnecessary to 

consider the effect ot section 179 of the Bengal Tenancy Act, which enacts that 
nothing in this Act shall be deemed to prevent^ a proprietor or a holder-of a perma- 
nent tenure in a permanently-settled area from granting a permanent mokurari lease 
on any terms agreed on between him and his tenant.'' There is, no doubt, some 
repugnancy between this section and 74 of the Act ; but whether, following the prin- 
ciple enunciated by Lord Justice James in Ebbs v, Boulnois, we regard the latter, 
which is a special provision, as a qualification of the former, which is a general one, 
or, adopting the rules stated by Keatisig, J., in Wood v, Riley, that of two repugnant 
clauses in a Statute the last must prevail, we give effect to the latter, therd seems to 
be good reason for thinking that section 179 is not eontrolled by section 74." In the 
case of Krishna Chyinder v. Sushila Soondari, 1 . L. R., 26 Cal., 64530. W.N., 
608, learned Judges said : ^‘Though it is somewhat difficult to suppose that the framers 
of the Act can have intended to allow proprietors or permanent tenure-holders to 
stipulate for the payment of abwabs by their tenants, yet it may be that it was con- 
sidered that an arrangement of this nature, so objectionable and liable to give rise 
to oppression in the case of ordinary rayaits, was fraught with less danger in the case 
of permanent mokurari leaseholders. Anyhow, the words of section 179 ‘nothing 
in this Act ’ are so wide that it seems impossible to resist the contention of the learned 
pleader for the appellant, and we are, therefore, constrained to give effect to it." 

180. (i) Notwithstanding anything in this Act, a 

Utbundi, chur and raiyat 

dcarah lands. (a) who ill any part of the country 

where the custom of utbundi prevails, holds land 
ordinarily let under that custom and for the time 
being let under that custom, or 

{h) who holds land of the kind known as chur or dearah, 
shall not acquire a right of occupancy — 

in case ((?), in land ordinarily held under the custom of 
utbundi and for the time being held under that 
custom, or 

in case {b), in the chur or dearah land, 

until he has held the land in question for twelve continuous 
years ; and until he acquires a right of occupancy in the land, 
he shall be liable to pay such rent for his holding as may be 
agreed on between him and his landlord. 

( 2 ) Chapter VI shall not apply to raiyats holding hnd under 
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the custom of utbundi in respect of land held by them under 
that custom. 

(3) The Collector may, on the application of either the 
landlord or the tenant or 'on a reference from the Civil Court, 
declare that any land has ceased to be chur or dearah land with- 
in the meaning of this section, and thereupon all the provisions 
of this Act shall apply to the land. 

Utbundi holding ' The law about the utbundi tenures is now settled by 
this section, which ought to be read with sub-section (2) of s. 20 ante. The 
question as to what is an utbundi tenure is discusssed in the Court. There exists 
in the district of Krishnagur a custom under which tenants can cultivate kliamar, 
on payment of certain high rates of rent. In the case of such tenants there existst 
an implied agreement between the parties that such rent shall be paid, and the amou*"* 
of land so cultivated and the rent to be paid for it arc ascertained each year by actual 
measurement. The lands in question are called * utbundi landsy^ and the rates at 
which the rent of such lands is payable are called * utbundi rates/ — Mirjan Risvas 
James Hills, 3 W. R., Act X, 159. See Kenny z/. Ishar Chandra, W. R., Sp. No., 
1864, Act X, 9 ; Dwarkanath Nabo Smidcr, 14 W. R., 193. Nuksan jotc is 

very much the same as utbundi and there is nothing in an tithundi tenure incom- 
patible with the right of occupancy. Where by the cirstom of a particular locality 
rent is payable when the land can be cultivated and not payable when the land is not 
culturable ; and the raiyat pays rent for the period that he could cultivate and docs 
not pay when he could not cultivate, he is still to be con.sidercd as having held, and 
having paid the rent sufficiently to come within the meaning of the law. — Premchand 
V, Soorendra Nath, 20 W. R., 329, per f.. S. Jackson, J. The same learned Judge 
defines utbundi tenures thus: An utbundi tenure is one by which the raiyat holds 

a certain area of land, but for which he pays rent according to the quantity of 
that land which year by year he cultivates. The rent varies according to the 
cultivated area. A zemindar cannot eject tenants who have been holding or 
cultivating for a period of more than twelve years even though they were ori- 
ginally tenants-at-will.” — Hydcr Buksh v. Bhopendra Deb, 15 W. R., 231. In Beni 
Madhab Chakravartti v. Bhuban Mohan Biswas, I. L. R., 17 Cal., 393, it was 
held that under sec. 180 of this A^ct a right of occupancy cannot be gained in a piece 
of land held on the utbandi sysl(txx\, if the possession of the land has not been con- 
tinuous though it may have commenced more than twelve years prcviou.sly. In this 
case their Lordships observed : — ** Section 180 of the Bengal Tenancy Act prohibits 
the acquisition of an occupancy right in land ordinarily let under the custom of 
uthandi until that particular land has been held for twelve years continuously. In 
this respect utbandi land is dealt with in the Act differently from ordinary rayati 
land in which by sec. 21 a settled raiyat has a right of occupancy, no matter how short 
a time he has held it. Now it is necessary to enquire what this uthandi system 
really is ; for there seems to have been some difference of opinion regarding it 
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and perhaps in fact the incidents of that system do vary in different places. Several 
Jfudges who have sat in this Court have stated their own opinion on this Subject 
and their opinions have not been quite unifarm. Perhaps our safest gxiide in the 
matter is what is to be found in special reports made by Revenue officers, and in 
the descriptions given in the Statistical Account* of Bengal compiled by Sir W. W. 
Hunter from information carefully collected through local officers in the districts where 
the system exists. When the present Bengal Tenancy Act was under consideration 
by the Select Committee of the [legislative Council, a memorandum by Mr. Cotton, 
then a Secretary to the Board of Revenue, was submitted by the Government of 
Bengal for the information of the Select Committee. Mr. Cotton here reports upon 
the utba?tdi and transcribes the passages describing it in the Statistical Account 

of Bengal in the districts of Nuddea, Jessore, ^Joorshedab^d and Pabna ; and he 
sums up the results. We quote the passage in the Statistical Report relating to the 
uthandi system in Nuddea: — ^ Utbandi is applied to land held for a year, or rather 
for a season only. The general custom is for the husbandman to get verbal permission 
to cultivate a certain amount of land in a particular place at a rate agreed upon. 
When the crop is on the ground, the land is measured and the rent is assessed on it. ' 
Mr. Cotton says, too, that the utbandi raiyat abandons altogether (f. ^., has no right 
to claim again) any land, except such ‘'^.he has under cultivation in any given year. 
The zemindar may let in jumma to some one any land which the utbandi raiyat 
has not got under cultivation any year. Again, in September, 1884, the Commissioner 
of the Presidency division submitted to Government an analysis of the reports of his 
District-officers regarding utbandi tenures. The Collector of Nuddea stated that 
cultivators who take such lands are not obliged to cultivate them a second year ; but 
as a rule they can keep them for certain for three years, if they elect to do so. Generally, 
the lands under this system arc cultivated from one to five years, and then left fallow 
for the same period. The cultivators acquire no right of occupancy, nor do they 
desire to do so. These descriptions of utbandi do seem to refer rather to particular 
areas taken for cultivation for limited periods and then given up, than to holdings of 
which parts arc cultivated and other parts lie fallow, while the rent for the whole is 
assessed year by year with reference to the quantity within the holding under 
cultivation in that year. A holding of the latter description hardly seems to answer 
to the general conception of uiband> although the rent may be arrived at each year 
by ascertaining what area has been cultivated. It is not clear to which description 
the foul bighas of the present suit belong, whether they arc part of a larger holding 
once settled with the plaintiff, or whether they form a separate holding which he has 
from time to time cultivated on the system during a period which has covered 
more than twelve years. If it is the former case, his right of occupancy would seem 
to be complete, but if it is the latter case, we are not prepared to hold that cultivation 
at various times and under separate agreements on each occasion, such periods not 
being continuous, although of the same piece of land, would confer the right upon the 
ground that the first of such periods commenced more than twelve years before the 
alleged dispossession. 
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181. Nothing in this Act shall affect any incident of a 
ghatwali or other service-tenure, or, in par- 
ticular, shall confer a right to transfer or be- 
queath a service-tenure which, before the 
passing of this Act, was not capable of being transferred or be- 
queathed. 


Saving as to service 
tenures. 


Ghatwali tonures : — Giiatwall tenures originated in Tappah Sarath or Sewrath, 
Deogarh, which was formerly part of the Birbhum District, but which has now been 
incorporated with the Santal Parganas District. They are also to be found in the districts 
of Bankura, Bhagalpore, Monghyr, Manbhum, Purniah and Patna. Ghatwali tenures 
of Birbhum formed the subject of legislation in Reg. XXIX of 1814 and Act V of 
1859. The former was extended subsequently to Sonthal Parganas and to Pargana 
Barabhum in the district of Manhbum. There is‘considerable variety in the tenures 
known under the general name of Ghatwali in different parts of the country : In 
Munrunjun Sing 7'. Raja Lilanand Singh, 3 \V. R., 84, the High Court said : They 

all agree in this, that they are grants of land situated on the edge of the hilly 
country, and held on condition of guarding the ghats or passes. Generally, there 
seems to be a small quit-rent payable t|^ the zemindar in addition to the service 
rendered, and with the view of marking the subordination of the tenure. But in some 
zemindaris and patnis these tenures are of a major, in others of a minor character. 
Sometimes the tenure of the great zemindar himself seems to have been originally 
of this character. More frequently large tenures, consisting of several whole villages, 
are held under zemindar , And in other places, e.g.^ in Bishenporc, as explained 
by Harington (Analysis, Volume Ilf, page 510), the and superior 

have small and specific portions of land in different villages assigned for their main- 
tenance. These last, says Harington, are of a nature analogous to the chakaran 
assignments of land to village watchmen in other districts. But he goes on to explain 
that the gJiatwalli tenure differed essentially from the common chakaran in two 
respects that the land was not liable to resumption at the discretion of the 

landholder, nor the assessment to be raised beyond the established rate ; and, secondly ^ 
that although the grant is not expressly hereditary, and xhet ghntwal is removeable for 
misconduct, it is the general usage, on the death of a faithful gh.at'wal^ to appoint his 
son, if competent, or some other fit person in his family, to succeed to the office.’* 
In the case of Lilanand Singh v, Manrajan Sigh, I. L. R., 3 Cal., 251, Garth, C. J., 
observed : — These tenures were created by the Mahomedan Government in early 
times as a means of providing a police and military force to watch and guard the 
mountain passes from the invasions of the lawless tribes who inhabited the hill districts. 
Large grants of land were made in those days by the Government, often to persons 
of high rank, at a low rent or at no rent at all, upon condition that they should provide 
and maintain a sufficient military force, to protect the inhabitants of the 
plains from these lawless incursions ; and the grantees on their part sub-divided and 
re-granted lands to other tenants (much in the same way as military tenures were 
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created in England in the feudal age), each of wliom, besidc.s paying generally a 
small rent, held their lands in consideration of tiiese military services, and provided 
(each according to the ^extent of liis holding), a sj)eciiied number of armed men to 
fulfil the requirement of the Government. This was the slate of things at the time 
when the East India Company by Reg. J.XXlI of 1791 effected tfic Decennial 
settlement of Bengal, Bchar and Orissa. By this settlement tlie amount of land 
revenue payable by the superior grantees to tlie Government, which had theretofore 
been more or less uncertain, was fixed at a certain rate or jama for a period of 10 
years. This jama was to be ascertained by the Collector upon equitable principles, 
to be approved by the Board of Revenue ; certain allowances, called malikana and 
kurchay, were made to the zemindai s for their maintenance and disbursements, and 
one of the conditions of this new holding was, that ^lie zemindars should be responsible 
as theretofore, for the peace and protection of the district.’’ d'hese tenures were in exis- 
tence in many parts of the countries long before the accession of the present Caovernment 
and were grants of land made either by the authority or sanction of Government to 
certain persons as remuneration for their services as police. The head or sirdar of 
each of these police-stations was required to keep up a certain number of men properly 
armed, to apprehend criminals, protect travellers, keep the peace, and to perform other 
police duties:” — Kastora Koomarcc v, Monohur Deo, \V. R., 1864, 39, 42. 

” Ghatwali tenures were created by the IMaliomedan Government in order to provide 
both a police and military force to watch and gu<ird the passes on the Western 
Frontier of Bengal against the lawless hillmen and others.” /Vr Ameer Ali and 
Pratt, JJ., in Narain Mullick v, Badi Roy, 6 C. W. N., 94, 96. 


Ht'erl'hiun 
' cmircs 


(Hint wall 


Re^ XXIX uf i8i6, j. 


Succession to G-hatwali tenures : — r.liatwali tenures in llee.bluini ,nrc in f.HCt 

tenures to be held in perpetuity, and are do.sccndable from 
generation to generation subject to certain conditions and 
obligations and the Jjcgislaturc did not intend that they 
should devolve on issue of the body only and not on licirs 
generally according to the law which may govern such succession. — Chattra Dhari v. 
Saraswati, I. E. R., 22 Cal., 15 b ; the 'voids ‘‘descendants” in sec. 2 of Bengal Regula- 
tion XXIX of 1814 is not be construed in its restricted meaning but includes the 
widow of a deceased ghalwal.— //la/. (diatwali tenures as desc rihed in Regulation 
XXIX of 1814 were intended to be the exclusive property of,the ghatwal for the 
time being, and not joint family property in the • proper sense of the term. — /du/. 
Wherein a Mitakshara family a ghalwal died having a widow and a separated brother, 
that the widow was the lieiress, — /d/W. Long continued possession at a uniform 
rent may lead to the inference of a fixed permanent glialwali tenure. — Ramninjan 
7». Ramnarain L L. R., 22 Cal., 533, L. R., 22 I. A., 6o. The ghatwals of Birbhum 
arc possessed of estates of inlicritance williout the power of alienation, and this estate 
cannot be void so long as they perform all the obligations of service and payment 
of rent incident to their tenures. A perpetual sub-Icasc granted fdc by a 

gliafwu! will be good not only during the U nancy of the grantejj but after 

68 
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his decease diirine* the tenangy of his heirs. — Deputy Commissioner of Birbhum 
Rango Lai Deo, W, R., IL B. So., 34. But ea different rule on this 
latter point was laid down in siibs(‘q<ru'nt cases. — Grant 7/. lTino-?lii Deo, 15 W. R., 
38 ; () B. L. IJ., 652 ; Jo,e:eshwar Sarkar Nilmani Karmakar, i B. L. R., s. n., vii, 
in which it was ruled that a i^hatwal is not competent to qrant ji lease in 
perpetuity and his successors arc not bound to reco^ni/c any such incumbrance. Suc- 
cession to the Birbhum ghatw'ali tenures is regulated by no kiilachar or family 
custom nor by the Mitaksliara law but solely by the nature of the tenure, which 
descends undivlch'd to the party who suca'ceds to and holds the tenure as 
ghatw^'il and w'ho may be a female. — Kastura Kumari v. Manohar Deo, \V. R., Sp* 
No., iSd4, 3(). In falanund Sing v. The Gjovernment of Bengal, 6 Moo. 1 . A., 
loi, 4 W, R., P. C., 77, tluir#. ^JO^d:^hips of the Privy Conncil held that the 

Kharakpore ghatw'ali tenures arc perpetual and hereditary 
Khurnkpore ghatwali rt 1 

tenures. grants ol land, which cannot be resumed by .CiovcrnmcnL. 

Jn IN'Ianranjan Singh Lilanand Singh, 3 \V. R , 84 » 
5 W. R., loi ; 13 B. L. ]\., 124, the xemindar having come to an arrangement w’ith 
(iovernmont under whiclt the Government dispensed witli the services in consideration 
of an annu il su n to be paid in lieu of these services, llie zemindar sued to resume 
the ghatwali lands on the grou id tli it the services on which they w'ere held were 
no longer required. It Avas decided, howeyer, that tlic lands could not be resumed 
and that the had permanent I ereditary tenures at a fixed jam^ and could 

not be evicted except for misconduct. See also Manoiaj Sing zo Lilanand Singh, 
2 B. I.. R., 125 note; 13 B. 1.. R., 124, and Kuldip Narain Singh v. The Govern- 
ment, B. I.. R., Sup. Vol., F. B., 550; b W. R., 199; u B. L. R., P. 0 ., 71s 
14 Moo. 1 . A., 247. But in Lilanand Singh v, Sarwan Singh, 5 W. R., 292, it wa 
held on a consideration of ilie terms of llie lease under wliich the gliai'ival held the 
lands that the zemindar could resume them, when the ghatwali services were no 
longer required. See also Lilanand Singh v, Nasib Singh (6 W. R., 80) ; Mahbub 
Hossain ?/. Patasu Rnmari, (10 W. R., 179; i B. L. R., A. C., [20). \ ghativali 
estate is not necessarily held by males to the exclusion of females. — (Durga Prasad 
Singdi 7/. Durga Kuari, 20 W. R., 154L Upon the death of the ghatwal last seised 
the lands descend entire to a male heir, as ghatwal : — Lilanand 7^ 'Die Govern- 
ment of Bengal, 6 M. 1 . A. loi ; 442P.C., 77. By Regulation XXIX of 1814 a 
hereditary tenure was secured to the ghat wals and their descendants, subject only to the 
condition of punctual payment of rent assessed upon them and fulfilment of their 
... oblig-ation I,all Dliare v. Brojo Lall, 10 W. R.. 401 : 

toperfurm duty. whcrc Oil the death of a ghatwal, the Commissioner of Reve- 

nue rejected the claims of the natural heir upon consideration, 
not of his physical incn[>acity to perform the duty of ghatwal, but on purely moral 
consiclerntions, tlie ground alleged being that the heir evinced such a want of filial 
rcs;)cct and dutiful feeling towards his father, that tlie Commissioner could have no 
confidence in his performing the duty of his station. Held that the Commissioner 
acted beyond l!-,e scope of his authority.— f.aU Dharcc v. Brojo Call lo W. R., 
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vSome j^rants arc hcredi- 
lar3^ 


40J ; such an act of the Commissioner can be questioned by a suit in the Civil Court.— 
IhiiL ‘*Softc of these i^rants were hereditary in their origin and all very soon bc- 
• came so ; and it being iftconvenient and wholly subversiv'e of 
the ghatwali system, to admit the element of, Hindu law, 
which requires an equal division of the deceased father’s 
property among his sons, the ghatwail tenure descended undivided to the eldest son, 
to the exclusion of the others, who either lived with, or were supported by him, or 
followed their own pursuits. Had the inheritance been regulated by the Mitakshara, 
or any other system of Hindu law, the property would, in the first generation, have 
been divided among the sons of the lin^t holder of the tenure, and subdivided among 
their heirs, the party who succeeds to and holds the tenure as ghatwal must be, 
and has always beendooked upon as sole proprietor •thereof, and tlierefore the other 
members of the family caimot claim to be co-p irconers ami entitled to share in the 
profits of the property, though they m.ay, by t!ie permission ‘ and good will of the 
incumbent, derive their support cither from some portion of the property which he 
may have assigned to them, or directly from hiiU'^eif. And if it be with the nearer 
members, tlie distant members of the same family cannot be considered as holding 
in common with the incumbent, .so as to bar the widow or mother’s right to succeed. 
Ftven, under the Mitakshara Law, the widow and mother w'oulcl be entitled to succeed, 
if the properly left by the deceased were not held in common ; and we have staled 
above that vvedo not think that the ghatw'ali tenure could ever be said, in the sense 
used in the Mitakshara, to be held in common:” — Kastoora Koomari Monohur 
Deo, W. R., 1864, p. 39 (at p. 42). 

Enhancement rent of Ghatwali tenure in a suit for enhancement of the 

tenure of a Khurackpiir Ghatwal it was observed that ^4he 
ghatwals come under the denoinin;ition of dependent talukdar 
as defined in Regulation VIH of 1793; and further they arc 
protected by the first clause of sec. 51 of that Regulation, which is very comprehensive 
and includes all talukdars not included in sec. 5,” and that the zemindar has no right, 
to enforce th.c payment of an enlianced rent on the ground that their services are 
no longer required. — Lilanand v. I'hakor Munranjun, I. L. R., 3 Cal., 251. Where it 
was admitted that thv^ tenure of tlic defemlint who was a ghatwal dated from a time 

anterior to the decennial settlement and bcforcfthc creation of 
tlic zemindari, the dcfendanl was lield to be protected from 
any fresh asscs.sment cither under sec. 3 or sec. 15 of Act X of 1859: — James Kiskine 
The Government, 8 \V. R., 232. I^ong possession and gradual cultivation by a 
ghatwal on payment of a quit- rent are evidence of an implied 
grant which protects the ghatwal from enhancement. — James 
ICrskine v, Manick Singh, 6 W. R., 10. A suit lies to assess the lands in tiie occupa^ 

lion of ghatwal in exce^^ of the area recorded in the isum- 
Manblu„nKhat«ali -Rain Jago Icvvaii r. Ragim Nath, 

6 W. R., 197. 


Khuuickpur Gliatwali te- 
nure. 


Act X of 1859 ss- 3, anU 15 


I.ong pos.session. 
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Transferability of Ghatwali tenures in execution of a money-deerte 

against a ghatwal the decree-holder prayed tliat the rents and profits that might be 
due to the gliatwal minus the wages payalilc to chowkidars and other outgoings 
should be at^ched and plac'd in tiic hands of a Keceivxa* ; the Court passed the 
following order : ^T.et a prohibitory order issue to the ghatwal not to receive any rent 
and profits from the raiyals, and also to the raiyats not to pay their rents to the 
ghatwal held that the order was bad, that future rents and profits, as such, could 
not be attached and that the practical effect of the order was that the ghatwal being 
prevented from recovering the rents and profits in future, would not be in a position 
to pay the wages of tlie chowkidars, and so to perform the duty which devolves upon 

him as ghatwal : — Lxlai Kumari 7/. llarl Ram, L L. R., 28 Cal., 

Appointment of Keccivtr. if ill such a case a Hcccivcr is appointed there will 

be no difficulty in the Receiver receiving the rents and profits as they fall due from 

time to time and makhig pro\’isions for the payment of the wages of the chowkidars 

and other incidt'ntal expenses. — Ibid. It has been held in the case of Bally Dobey v. 

Gcinei Deo, 1 . L. R., 9 Cal. 3S8, that r shihimi ghafival 

Sale in execution tenure, held under the superior ghatwal, is not liable to be sold 

in execution, and its proceed', arc not liable to atlachment for satisfaction of the debt. due 

from its holder. But the rents due to a ghatwal during his lifetime, or rather the profits 

due to him, after all the ncessary outgoings, can be seized and 

Seizure of the profit. appropriated by the decree-holder for debts incurred by the 

ghatwal.- Raj Kishwar z/. Bunshklhur,’ 1 . L. R., 23 Cab 873, 875. "Gliatwali tenures 

arc not liable cither to sale oraltachmcnt in execution of decrees 

Attochment in execution \yijc SucKler Dcwaniiy Adawkit Reports, ist Sep. (1853)]. 
ot decree f r • 1 1 

Tliey arc grants ol land given in payment of service, and, al- 
tliough tlic custom of flic country lias made them liereditaiy, they have in no other wise 
changed their original character. They arc life-tenures only, and the incumbent 
for the time being has no power to burthen them, after his death, with any of his 
personal liabilities.’’ Pey Loch and Cllover, JJ.— Kustoora Coomaree v. Binode 
Ram, 4 W. R., Mis. 5. The rents of a ghalwali tenure arc not liable for the 

debts of the fomer decc.ased holder of the tenure. — Binodc 
Hcntoff'iiatw. nil tenure. Kam V. 'I hc Deputy Commissioner of Santhal Pargana.s, 

6 W. R., i2t) on review, 7 \V. R., 17b. A suit against a jagirdar on account 

of arrears unpaid by his predecessor must fail, unless he is .sued as the legal represen- 
tative of the late jagirdar, in which case he may be liable to satisfy the arrear 
out of any assets other than the jaghir which may have -come into his hands. — 
Nilmoni v. Madhub .Sing, i B. L. IT, s. c. 195. After deduction of all necessary out- 
goings, the remainder being his own personal property may be attached in execution 
of a personal decree against him.— Rajeswar Deb v. Bung.shidhar, I. L. R., 23 Cal., 
gj^. The same rule h.as been held to .apply in the case of the gh.vtw.di tenures to 
the south of Birbhiim, which arc not subject of express legislation.— Bakranath Sing 

r. Nilmoni Sing, I. f.. R., 5 Cal., 3^:9 : 4 C. L. R., 583 ; I. L. R., 9 Cal., 187 ; L. R., 
6 1 . A., 104. When a ghatwal becomes a defaulter, it is in the power ot the authorities 
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imder Reg. XXIX of 1814 to transfer his tenure and that power is not put an 
end to by the money being offered before the tenure is actually made over to another 
person. — Chitra Narain v. The Assistant Corrmissioner of SonthalPergiinnas 14 W 
R., 203. As a general principle ix ghatwal is noUcompetcnl to grant a Ica^e in perpetuity 
and his successor is not bound to recognise such an incumbrance.— Narain Mullick v* 
Badi Ray, 6 C. W* N., 94, also Grants and the Court of Wards v. Buugshce Deo, I. L. 
R., 24 Cal. 149. A lease in perpetuity granted by a ghatwal who jointly held with an- 
other ghatwal is inoperative oven againstthe ghatwal who grants the lease as the lease is 
one and indivisible. — Narain Mullick v. Badi Ray, 6 C. W. N. 94. The lands of 

ghatwals of Kharakporc arc not capable of alienation by 

Khurkpur Ghatwali tenure. . , , , . , .... 

private sale or otherwise, and arc not liable to sale in exccii- 
lion of decrees, except with the consent of the zemindar and his approval of the 
purcaliaser as a substitute for the outgoing ghatwal — Lilanand Singh v. Durga- 
bati, W. R. Sp. No. 1864, 240 Guman Sing v. Grant, ii W. R., 292. In 
Anando Ral v. Kali Prasad Singh, I. L. R., 10 Cal., 677 ; 15 Cal., 471, it was 
held (1) that a gJiaiivali tenure in Kharakpore is transferable, if the zemindar 
assents and accepts the transfer, which assent and acceptance may be presumed 
from the fact of the zemindar having made no objection to a transfer for a 
period of over twelve years, and (2) that in dealing with a ghatwali tenure the 
Court must have regard to the nature of the tenure itself, and to the rules of law 
laid down in regard to such tenures, and not to any particular school of law or 
the customs of any particular family, and that a ghatwali^ being created for 
a specific purpose, has its own particular incidents and cannot be subject to 
any. 


RoSUmptioll • — Under the provisions of the decennial settlement of 1789,^10 
Bengal Government in 1790, assessed the whole of the zemindari of Khurackpur, includ- 
ing certain ghatwali lands, at a fixed jumma. This settlement was made perpetual in 
1796, under Bengal Regulation I of 1793, at the said fixed jumma. In 1838, the 
Government set up a claim to resume, foi the purpose of revenue assessment, the 
gh<atwali lands in this zemindari, such claim was dismissed, by reason, first, that the 
ghatwali, lands were p.irt of the zemindari of Khurackhpur and were included in 
the Permanent Settlement of the zemindari, and covered by the jumma assessed on 
that zemindari ; and second, the lands of ghatwali te^mre were not liable to resumption 
under clause 4, sec. 8, Bengal Regulation I of 1793 as included in allowances 
made to zemindar for Thana or Police establishments : — Lilanand v. The Govern- 
ment of Bengal, 6 M. I. A. lor. A suit for hhas possession by Government will not 
lie in respect of ghatwali lands admittedly in a decennially settled Estate, though Gov- 


Manbhiim j^hatwali ten- 
ure. 


ernment may have a right to claim service from the ghatwals 
and may compel the nomination of ghatwals to perform such 
services.— Gadadhur Banerji v. The Government, 6 W. R., 


326. A right to reinstate a ghatwal in possession of lands cannot exist in the Govern- 
ment or any person or body whatsoever. — Anand Kumari v. Ihe Govefnment, 11 W. 
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R., i8o ; the jagirdars were bound, if occasion required it, to protect the paragana from 
the incursions of wild elephants and miglit forfeit the tenure if they wilfully failed in 
the performance of that duty, but were not liable to have their lai'ids resumed, because 
there was no Idnger any occasion for thexpcrformance of the particular service.— Forbes 
Mir Mahomed Taki, 14 W. R., P. C., 28 ; 5 B. R., 529 ; 13 Moo. I. A., 438. 

Dismissal of a ghatwal: — it has been doubtless the practice for the Commi- 
ssioner, or other autliority acting on the part of the Government, to enquire into cases 
of alleged failure to perform the duty of ghatwal or of incapacity to perform 
such duty, and although I do not wish to express any decided opinion on the question, 
it is conceivable that a person who has held the olTice of ghatwal might be removed 
for good cause and that on removal e from office he would be incapable of holding 
the land:^* Jackson, J., in Lall Dhan Brojo Fall, 10 W. R., 401. Want 
of filial respect and dutiful feeling towards his father is no ground for the dismissal 
of a ghatwal.— 7 /;/^/. The dismissal of a ghatwal carries with it the forfeiture of 
his tenure : — The Secretary of State v. Poresh Sing, I. L. R., 5 Cal., 740. It was ob- 
served by Loch, J., in the case of Kastoori Koomarec v, Mundhur Deo, W. R., 1864, p. 
39 at p. 42 that ghatwals were liable to dismissal for misconduct or neglect ancLany 
stranger could be appointed in their room. ‘T"or misconduct and failure to performThc 
condition annexed to their tenure they, no doubt, are liable to be, and sometimes have 
been, ejected, and when so vacant, the right of nomination to the office, no doubt, rests 
with the zemindar. But no instance can be shewn in which the zemindar on his owii 
mere motion has ejected the ghatwal and determined the tenure ; we are quite clear 
that, under the established usage and constitulion of the country he cannot do so.” 
Per Trevor and Campbell, JJ., in Munrunjan v, Rajah Lilanancl, 3 W. 11 ., 84. 

Service tenures : — Service tenures arc cxccplcd from the operation of sec. 89 
Makbul Ilossain v. Ameer Sheikh, I. L. R., 25 (Vil. 131. 

Chowkidari Chakran lands The law relating to chaukuhiri chah’un lands 
is to be found in sec, 41, Reg. VIII. of 1793, and Act VI oi 1870(13. C.) Pari 
II, ss. 48-61. Seejoykishon Mukherji z/. the Collector of I^asl Burdwan, 1 W. 
R. P. C. 26 ; 10 Moo I. A. 16. Where chowkidari chakran lands were trans- 
ferred to the plaintiffs by the Governmcnl, who scuiglit to 
eject tlic defendant who was formerly a chowkidar and it 
was found that the plaintiffs took money from theldefcndant for the rigliL to cultivate 
and grow the crops as well as to cut and carry them away, held that the relation of 
landlord andlenant was established between the plaintiff and the defendant and there- 
fore the defendant was not liable to ejectment Ram Ranjan v» Janki Natli: 4 C. W. 
N. Ixiv. Where a putnidar sought to have transferred to him certain chowkidari chak- 
ran lands, which the Government had settled with the zemindar under Act VI of 1870, 
B. C., and where it was found that the lands were part of plaintifl’s putni and tliat 
the zemindar had sublet the same to a tenant — .Hari Narain Mazumdai* v, Mukuada 
Lai Mandal,‘4, C. W. N. 814. 
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Rssumption of Chakran lands : — Neither the fact that the land has been 
allowed to devolve from father to son, nor the fact that the 

Rusiunption , i. i . , . 

. tenure was created vety many years ago, nor the circumstance 
that of late the zemindar did not avail himself of the services but stiJl :allowcd the 
defendant to hold on, or all those facts taken together, could Icoitimately lead to the 
inference that the grant, which was purely in lieu of personal services to be rendered 
to the zemindar, was of a permanent character, such that the zemindar is not entitled 
to resume, though the grantee may refuse to perform the services, or the services may 
be no longer required . — Pev Prlnsep and Ghose, JJ., in Radha Pershad v, Budhu 
Doshad, 22 Cal. 93S (at p. 942), A distinct refusal by a tenant to perform services 
incidental to his holding renders him liable to ejectment. — Hurrogobindo 7A Ram Rutno, 
I. R., 4 Cal. 67. 

Notice : -A grantor is not entitled to resume the grant before he gives to 
tlie grantee notice dispensing with his seiwiccs. — Radha Pershad 7/. Budhu Doshad, 
I. L. R., 22 Cal. 938. 


Rout in lion of sorvicos • — Wlierc the original donee ceased to do any services 
and paid rent in lieu thereof nnd the rent continued to be paid by his descendants, held 
that no service was to he performed and the tenure was to be held on payment of 
rent. — Mohendra Singh v, Joka Singh, 19 W. R. 21 1. 

Right of OCClipSillCy * — Sc))ibh\ No rights of occupancy accrue in lands held 
under a servncc-tenurc. — Hurrogobindo v. Ram Rutno, I. L. R., 4 Cal. 67. But a right 
of occupancy will grow in a raiyat holding for 12 years or more under a ghatwali tenure 
holding. See Shome’s Law Reports Vol. I. 

Servica-temiro : — The distinction between a grant for services of a public nature, 
and one for services, private or personal, to the grantor, is 
c'lrant for services of a understood. In the former case the zemindar is not 

public nature ana arc lor 

^cv\\ccs. entitled to resume, while in the latter case he may do so, when 

the services are not rciqiiircd or when the grantee refuses to perform the servu'ces : — Per 
Prinsep and Ghose, JJ., in Radha PershaJ 7 ^ Budhu Doshad, 22 Cal. 93S (at p. 941). 

See also Sanniyasi Salur Zemindar, I. L. R., 7 Mad. 2OS ; Hurrogobindo v» Ram 
Rutno, I. L. R., 4 Cal. 67 ; Srcc.sh Chunder v. Madhub, S. D. A., 1857, p. 1772 ; Nil 
money 7*. ('lorernmenl, 18, W. R., 321 ; Unide Rajaha v. Pemmasamy, 7 Moo. I. A. 128. 
A distinction exists bcUvecn the grant of an estate burdened with a certain service 

and that of an office the performance of whose duties is 
Grnnt of an estate bur- remunerated by the use of certain lands : in the former 

tlened with a certain bcrvicc. , 

case the zemindar is not ordinarily entiled to resume, even if 
the service is not required, if the grantee is willing and able to perform the services, 
while in the other case he may do so when the office is terminated^ — Radha Pershad v. 
Budhu Doshad, I. L. R., 22 Cal. 938 (at p. 94). 

Ohota-Nagpore ghatwali tenures:— As between two «/«/ ra^-ats with whom 
a settlement has been made under Reg III of 1877 there may be partition of the waste 
and jungle land, but it cannot be binding on the superior landlord, ihc^ghatwalf and 
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will only subsist during the currency of the settlement. — Domare Perti v. Panchu Kol, 
5 C. W. N., 185. 

Burdon of proof* — TIio onus of proof that the lands were the private lands of 
the zemindar not set apart at the decennial settlement as chaukidari chakaran is 
on the zemindar. — Muktakeshi Dobi Chaudhrani v. The Collector of Murshidabad, 
4 W. R., 30. The onus is upon an auction -purchaser who seeks to dispossess or to 
rack-rent grantees under sanads to make out a clear case for resumption. — Forbes v, 
Mir Mahomed Taki, 14 W. R., P. C., 28 ; 5 B- B., S'29 i I 3 Moo I. A., 438). 

182 . When a raiyat holds his homestead otherwise 
than as part of his holdinj^ as a raiyat, the 
omestea s. incidents of his tenancy of the homestead shall 
be regulated by local custom or usage, and, subject to local 
custom or usage, by the provisions of this Act applicable to land 
held by a raiyat. 


As the wording of the section goes, the homestead spoken of here must be held 
by a raiyat, and a raiyat is primarily a cultivator (section 5). Persons other than 
raiyat, therefore, who hold bastoo or homestead land in villages, towns, or cities, 
bankers, benians, or traders, do not come under the purview of this section. 
They will be governed by the old law. Now what should we understand by the 
word ‘ raiyats ’ in this section ? The word is not used in a wide sense for a cultivator 
or an agriculturist in general but a cultivator, or an agriculturist having relation witli 
the landlord of the homestead. Hence in order to claim the protection of section, 
not only the person holding the homestead should be a cultivator but he should 
be a cultivator holding culturable land under the landlord of that homestead, because 
a cultivator who docs not cultivate under such a landlord though he may do so under 
a stranger, is no more that landlord’s raiyat tlian a banker who holds a homestead 
under him but possesses no culturable land whatever. The essence of a raiyat is 
not only cultivation hiV also payment of rent or acknowledgment of a tenancy, 
A cultivator is not ipso facto a raiyat, though a raiyat may be so. If this were not 
the correct interpretation of this section, the residents and sojourners of Howrah or 
any other town, who may have a plot of land in their cultivation in their own village 
in the country under a certain landlord, may be a raiyat under thisbscction, and claim 
right of occupancy in a homestead which they may have held in the town under some 
other persons, and no contract or anything would bar the accrual of such right after 
12 years. (Section 178 ante). Such a theory would be absurd. The whole Act 
again is limited by section 4. It contemplates only three classes of tenants, e. g,y (i) 
tenure-holders, f, c., rent-receivers or rent-collectors, (2) raiyats or cultivators, and 
(3) under- raiyats, and under neither of these heads the holder per se of a homestead 
land would fall. See notes under sections 4 and 5 ante. Speaking of raiyat as 
conte/npiatcd by this sectf'orr. t/70 Legislature contemplates there possible cases. When 
a homestead is held by rai3^'it as a part of his hokling he is protected under sections 
76, 20 and 2? of the Act, and this section docs not apply. When howov^’er, he does 
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^ not hold it as part of his holdincr, the incidents of his tenancy shall be regulated hy 
local custom or usage ; and when there \s no local custom or usage, by the provisions 
of this Act applicable to land held by a rifiyat. Nevertheless in all tlie three cases, 
the holder must be a raiyat. It is only the thmd case that may cause SQme difficulties. 
Mr. P'ield says : It is to be observed that the provisions of this section apply to 

raiyats only — See the definition in section 5 afite. They do not apply to other persons 
holding hastoo or homestead land in villages, towns, or cities, who continue to be 
governed by the existing law.*' 'I'his Act does not apply to tenants of homestead lands 
who are not raiyats^ such as the cJiaiidina tenants of Orissa, whose relations with 
their landlords are regulated by the^Contract Act and by case-law. Nor, apparently, 
does section 182 apply to ^henure-holdcrs, whose rights and obligations are 
regulated by Chapter III of this Act and by the oase-law rel i'.ing to tenures. The sec- 
tion does not, of course, apply to land which is leased, not for purposes of cultivation 
or for purposes ancillary thereto, but for establishing a coal depot, since such a lease 
does not come within the purview of this Act. — Raneegunge Coal Association Ld,, 
V . Jadunath CtIiosc, I. L. R., 19 Cal., 489. 

Jurisdiction • — 'Under the former law, it was decided that where the principal 
subject of the entire occupation is bastu land, the residue (if any) of the holding being 
entirely subordinate, the Small Cause Court has jurisdiction. But when the principal 
subject is agricultural land, the buildings being mere accessories thereto, the Small 
Cause Court will not have jurisdiction. — Chandcssari v* Ghinah Pandey, 24 W. R., 
152. Under the present Provincial Small C'ause Act (IX of 1887), however, a 
Mofussil Small Cause Court has no jurisdiction to entertain suits of arrears of rent 
of homestead or bastu land. — Uma Charan Mandal Bijari Bewa, I. L. R., 15 
Cal., 174, 

Incidents of homestead held by a raiyat The question as to whether a raiyat 
will have an occupancy right in his homestead or whether he will be liable to enhance- 
ment of rent or ejectment will depend on the question as to whether he holds the 
homestead as part of his holding. Where a raiyat was a settled raiyat of a village, 
and took a plot of homestead land in the village, but distinct and separate from his 
arable holding, and bound himself to give it up on the expiration of a certain period, 
it was held that he had an occupancy-right in the homestead land, since there was 
no local customer usige to the contrar}', and the raiyat, being a settled raiyat, 
acqiii ed occupancy-rights, under section 21 {ante,* page 124), in all the land held 
by him in tlie village. In the case referred to the raiyat clearly held the homestead 
otherwise than as part of his (arable) holding," and the incidents of the home- 
stead land were held to be regulated by the provisions of this Act applicable to settled 
raiyats, there being no local custom or usage to the contrary.— S. A, No. 1072 of 
1892 decided in 1893 In another case, the defendant had a raiyat i holding and 
some homestead land in a village. He sold both to a certain person, who sold only 
the bastu land, and the house on it to the plaintiff. The plaintiff was dispossessed 
by the landlord, and sued to recover possession. It was held that, as the plaintiff 
did not hold the hopicstcad land as part of his jote, and the agricultural land of the 
69 
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original /enant had not been sold to him, he was not a raiyat in respect of the 
homestead land, and that, as he did not hold the land as a raiyat, the provisions of 
of Act did not apply. — .\bdul v. Kutban i C. W. N., clxxi. ^ 

..w-mestead: — With regard to homestead land generally and those not held 
ov t/L’ raiyat as part of his holding, ^tho case law is the only guide which we 
h;ivr. The tendency of the judges is to hold that the Permanent Settlement of 
Pciipal rias made the zemindars the proprietors of the *{;Ii , at any rate it has settled 
cstat- with them, and the zemindars are entitled to enter into every piece of land 
within their estate, unless barred by any special contract or statutory law ; that the 
occupancy-raiyats are protected by the statute pgainst this right of the zemindars, 
and so are holders under contract, but that those holders who are not occupancy- 
raiyats or persons holding under contract to the contrary, have no right to resist the 
landlord wlien he wants to enter into the land. To this an exception is made as to 
customary right that a tenant may pos.sess against the zemindars. Where such 
custom is proved, the question is set at rest, but it has been held that no length of 
possession will create such a customary right or confer any right of possession as 
against the landlord upon the tenant. A question has also further cropped up as 
to the status of the persons holding under a contract, and it has been held that a 
contract may be express or implied, and that there may be circumstances from which 
a presumption may be drawn of a permanent grant. The earliest case on this point 
is that of Chandra Kumar Rai 7/. Kadermani Dassi, &c., 7 W. R., 247, where a 
custom was proved that a khudkasht raiyat, who had built a pucca house on the 
land and acquired a right of occupancy under s. 6 of Act X of rH59, should have 
the right to transfer. See also Nichan Sahoo 7/. Jhoorec Sahoo, (vS. 1). A. Dccis. for 
Bengal, p. 243.) In the case of Thakoor Chunder Paramanick &:c., B.L.R., F.B., 

595, A, the widow of /?, sold a portion of B's estate to C\ who sold to D. After A's death 
E, the heir of B, ^ icces-sfully sued toset aside this alienation as having been made without 
lawful necessity. The question then arose whether E w^as entitled to certain buildings 
erected by D during A's lifetime, and this question was referred to a Full Bench of five 
Judges (Peacock, C. J., Bayiey, Norman, Pundit, and Campbell, JJ.) Peacock, C. J., 
in delivering the unanimou.s opinion of the Full Bench said: We have not been 

able to find in the law's or customs of this country any traces of the existence of an 

ab-solute rule of law' that whatever is affixed to, or built on the 
tatur solo solo redit does soil, becomes a part of It, and is subjected to the same rights 
not apply in India. property as the soil itself ... In the case of Khoderam 

Surma v, Trilachan, wScIcet Reports, 33, we find it laid down that * if a member of a 
joint Hindu lamily build a brick house on ancc.stral land with separate funds of his 
own, such house would not be a property in which shares might be claimed by his 
coparceners : coparceners in the land would only have a ckaim on him for other 
similar land equal to their respective shares.^ That the maxim quicquid plantatur 
solo solo cedit does not apply in such cases was recognised by the late Sadar 
Court in the case of Jankce Singh 7/. Bukhooree Singh (S. D. A. Rep. for 1856, p. 
761.) That w^s a suit for the demolition of buildings erected on joint property by a 
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member of a joint Hindu family without the consent of his co-sharers. (For similar 
decisions, see VV. G. Nicose Pogose 7/. Niyamatua Ostagor, S. D. A, Rep. for 1851, 
p. 1517; Sadar DNvani Adalut, North-Western Provinces, 2^th November 1863, 
p. 418; and Kalipersad Dutt v. Gauripcr<^ad Dutt, 5 W. R., io8.)» They show at 
least that the English rule above alluded to does not prevail in this country. . . . 

According to the civil law, if a person building on the land of another used his own 
materials, not knowing that the land was not his own, when the building was destroyed 
he could reclaim the materials, or if he was in possession of the building, could refuse 
to deliver it to the owner, unless he was indemnified for his expenses at least so 
far as they had 'been incurred prcffitably to the owner of the soil. — (see Sandars* 
Justinian, Book 2, tit. i, para. 39.) We think it clear that, according to the usages 
and customs of the country, buildings and other iinprovernents made on land do not 
by the mere accident of their attachment to the soil become the property of the owner 
of the soil, and we think it should be laid down as a general rule that, if he who 
makes the improvement is not mere trespasser, but is in possession under any bond fide 
title or claim of title, he is entitled either to remove the materials, restoring the land 
to the estate*in which it was before the improvement was made, or to obtain com- 
pensation for the value of the building if it is allowed to remain for the benefit of 
the owner of the soil — the option of taking the building or allowing the removal of the 
material remaining with the owner of the land in those cases in which the building 
is not taken dowm by the builder during the continuance of any state he may possess.'^ 
In this case, it will be observed, there was no relation of landlord and tenant existing 
between the parties. In Sibdas Bandapadhya 7^ Bamandas Mukhapadhya, 8 B. L R., 
237 : S. C., 15 W. R., 360, the assignee of tlie purchaser of a tenure sold under 
the provisions of Act VIII (B. C.) of 1865 sued the assignee of the purchaser of a 
house and the site thereof, such site forming a portion of the tenure, and the house 
and the site having been separately sold in execution of a decree of the Civil Court. 
The principle of the above F'ull Bench decision was held to apply. Norman, J. 
(Loch, }., concurring), thought that the option to insist on the destruction of a brick- ^ 
built house and the removal of the materials is one which should and mus t be exer- 
cised promptly or not at all. 'fhe original purchaser, the plaintiff’s assignor, did not 
exercise the option, he acquiesced in the continuance of the building on the ground, 
and sought to make use of his supposed legal right for the purpose of extorting an 
exces' ive price or rent for the use of the site of the house. This, it was held, he could 
not do, and the Court, without expressing a final opinion whether the original pur- 
chaser, immediately, on acquiring the tenure, could have called on the purchasers 
at the Civil Court sale to remove the materials of the house and give actual posses- 
sion of the land, decided that such a right, if it ever existed, had been lost, and that 
the only right which remained to tlie plaintiff was that of receiving a fair rent for the 
land. 1 he judgment in this case contains the following passage: ** Let us now 

sec what arc the respective rights of landlord and tenant 

Rights of landlord and te- , , , » . » 

nant when tenant builds where buildings are erected by a tenant dunng the tenancy, 

I think there is no doubt, but that zemindar might object to the 
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erection of brick houses on land let for the purposes of cultivation, and if he resorted 
to a Court of Justice nii^ht obtain an order restraining his raiyat from doing anything 
which would substantially alter the character of the tenure. In the North-Western 
Provinces it lias been held that a tenant, having a right of occupancy, planting trees 
on his holding without his landlord’s permission, or even digging a kutcha well, 
commits such a breach of the contract of tenancy as warrants the landlord in suing 
to eject him. But if the landlord, instead of objecting to the erection of a brick house 
on the holding, were to remain passive and allow a house to be built, knowing as he 
necessarily would in a case such as that now before us, that the security for the rent 
would be enormously increased by the erection of the building, it appears to me that 
he could not afterwards be heard to say that the tenant had done any wrong in 
erecting the house on the tenure. If iy such a case the tenancy should be determined, 
the position of the parti('s would appear to be this: The landlord would be the 
owner of the soil, the tenant of the house. I think it would be contrary to the 
principles of equity and good conscience to allow the landlord to insist on the needless 
destruclion of a valuable building, or to allow him to claim to remove it, without 
making to the owner full compensation for its value. I may refer on this p^int to the 
Roman Civil Law Institutes. Book 2, tit. i, section 30, and Digest 7, Book 41, Chap. 

I, section 7, 12. By tliat law, if the person wlio built was honestly in possession of 
the land, and the owner of the soil claimed the building, but refused to pay the price of 
the materials and the wages of the workmen, the claim of the owner might be rejected.’' 
In Beni IMadhub Banorjoe 7^, Jai Krishna Mukherji, &c., 7 B. L. R., 153: S. C., 

12 W. R., 495, the zemindar sued to eject three persons as 
Effect of acquiescence ^ 1 r • 1 1 1 

trespassers. 1 hey set up a purchase from raiyats who had 

mourasi and mokurari interests, and this purchase was proved. In the kabuliyats 
of their vendors, executed some forty years previously, there was a stipukition that 
pucca houses .should not be erected on the land, which was, however, let for building 
huts and residing thereon, Pucca houses were without objection erected on the 
land many years (apparently some thirty-five) before the suit was brought. Glover, 

J. , was for ejecting tlie defendants, but Kernp, J., whose opinion as that of the senior 

Judge prevailed, took a different view : Looking to the purpose for which the land 

was originally leased,” said he, to the fact of the long and uninterrupted occupation of 
th^. defendants, their vendors, and the ancestors of those vendors, and to the conduct of 
thej^ plaintiff in permitting the defendants to erect a pucca dwelling-house on plot No, i, 
I d!o not think it equitable to give the plaintiff a decree to eject the defendants and to 
tajkc direct possession of the land, and that, too, without any cornpen.sation whatever 

the tenants, who are to be summarily turned out of house and home,” On appeal 
jMr. Justice Kemp's judgment was affirmed by a Bench of three Judges (Peacock, 
C.J., L. S. Jackson and Maepherson, JJ.> Peacock, C. J., saying: Mr. Justice 

Kemp . . thought that in equity the plaintiff was not entitled to turn the defen- 
dants out of the lands, because he stood by and saw them erecting pucca buildings 
on the land without any objection whatever. If he allowed the defendants to erect 
pucca buildintfs upon the land without objecting, it appears to me that he was bound 
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in the same way in equity as if he had granted them a potta with the privilege of 
building pucca houses on the land.’* This case was quoted and followed in Brojonath V. 
Stewart, 8 B. L. R., Ap.,*p. 51 {per Paul J.) : and* in Durga Persad v. Brindabun> 

7 B. L. R., 159 {per Ainslie, J.) , 

Reference may also be made to the case of Rani Rama Jan Mahomed, 3 L. 
R., A. C., 18. Here it was said : If the plaintiff has a legal title to the land, and 

has stood by without asserting his rights allowing Imdad Ali to sell to the defendant, 
standing by while Srinandan has built on and planted the land, in the belief which the 
plaintiff has encouraged, or at least permitted him to entertain, that he had a good title, 
it will become a question whether the utmost the plaintiff is entitled to is not to get a 
reasonable rent from him. ” — (Sec the judgment of Mr. Justice Trevor in Hurro 
Chundro -y. Hullodhur, W. R., Jan. — July 1864, p^^g’e 166.) — The decision in that 
case appears to be in accordance with sound principles of equity. There is a case 
cited in Story’s P^quity Jurisprudence (Vol. II, s. 1549O The Somersetshire Canal 
Compancy v. Harcourt, 24 Bcav., 571, decided on a similar ground : and see also 
the Rochdale Canal Compancy v. King 16 Beav., 630. The rule of equity is thus stated 
by Lord Eldon in*Dann 7/. Spurrier, 7 Ves., 131 : ^*The Court will not permit a man 
knowingly though passively, to encourage another to lay out money under an erroneous 
opinion of title, and the circumstances of looking on is, in many cases, as strong as 
using terms of encouragement. When a man builds a house on lands, supposing it 
to be his own or believing he has a good title, and the real owner, perceiving his 
mistake, abstains from setting him right, and leaves him to persevere in his error, 
a Court of Itquity will not allow the real owner to assert his legal right against the 
other without at least making him full compensation for the money he has expended. ** 
(See also Ramsden 77. Dyson, L, R., i H. L., I129.) In the case of Peter Nicholl 
7/. Tarini Charan Bose, 23 W. R., 298, while it was fully recognii'ed that the landlord 
had the right to protect the land from damage or injury, and to prevent any use 
of it, by which its permanent usefulness might be impaired or endangered, a suit 
for an injunction to restrain brick making and for damages was dismissed, the 
landlord had for five and twenty years acquiesced in the land being used for making 
bricks. In Durga Persad v, Brindabun, 7 B. L. R., I59» A bad permitted B to erect 

a thatched dwelling-house with mud walls on a piece of land 

Effect of lontr occupation of bcloneing* to SO occupied the land for more than forty 

land with buildings. o ^ . 

years, whereupon the house and site were sold m execution 
of a decree against 7?, and were purchased by C. It was held that B had become 
possessed of an assignable, interest, and that A was not entitled to dispossess C. A 
case somewhat similar is that of Bukshoo v, Ilahi Buksh, 5 Dccis. N. W. P., 3®S» 
In the case of Addaita Charan v. Peter Dass, 17 W. IL, 383 ; S. C., 13 B. L. R., 4^7 


note, the plaintiff, the transferee of the landlord’s rights, sued 
to eject a person who had occupied the land upon which his 


standing for some thirty years, and ten or twelve 
years before the institution of the suit had put akatcha-pucca 
wall round it. A decree for ejectment was passed, the High Court (L. S. Jackson, 
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J.) observing: “It seems to be quite clear that the permissive occupation of land 
under such circumstance as the defendant has held this land will not give him a right 
to retain possession of it when the landlord desires to put and end to the tenancy. 
The question of compensation was ]i,ere raised, but there was no evidence on the point. 
Somewhat similar to this case was that of Mohur Ali v. Ram Rutun, 21 W. R., 400, 
in which the defendant was holding “ permissively and without any right*’ (for how 
long does not appear) a piece of land of very small area and occupied by a shop. 
The High Court (Kemp and Glover^ J J.) confirmed the decree for ejectment passed 
by the lower subordinate Court. The facts of this case must have differed from 
those of the case at 7 W. R., 142, in which tiie opinion of Kemp, J., prevailed. In 
this latter case there had been a grant of the land for purposes of residene many years 
previously. In the case of Prbsonno Kumari v, Rutton Bepari, I. L. R., 3 Cal , 
696, the established facts were that the defendants, tlieir father and grandfather, 
had been occupying the land for fifty or sixty years, during which time it had been 
used as a homestead, and occupied by a house and fruit trees. There was no evidence 
as to the origin of the tenancy, or as to who had built the house or planted the fruit 
trees. Rent had been regularly paid. The landlord, requiring the land for the erection 
of a kutchery, served the defendants with notice to quit, and then sued to eject them. 
It was held that he was entitled to do so. The cases of Shib Dass v. Rama Dass 
and Addaita Charan 7/. Peter Dass Were referred to. The High Court, Garth, C. J., 
and Birch, J., say in their judgment : “ There is no law, of which we are aware, in this 

country, which converts a holding at will, or from year to year, or for a term of years, 
into a permanent tenure, merely because the tenant without any arrangement with his 
landlord chooses to build a dwelling-house upon the land demised. Such a law, if it exis- 
ted, would in a large number of cases lead to great injustice and inconvenience, and 
would often leave landowners entirely at the mercy of their raiyats. Small kutcha dwell- 
ings in this country may be erected in a short time and at a very trilling expense : and 
if a landlord, as soon as he or his agent discovers such a dwelling to have been erected 
were obliged, on the one hand, to turn the tenant out, or make him pull down his 
house ; or, on the other hand, as the only alternative, to allow the tenant’s permis- 
sive holding, to become a permanent tenure, the consequences would often be disas- 
trous to tenants or very unjust to landlords. The truth is that the terms of a holding, 
as between landlord and tenant, mtxst always be matter of contract, either expressed 
or implied. If they enter into an express agreement of tenancy, either written or 
verbal, such agreement generally defines the terms of the holding. If, on the other 
hand, a tenant is let into possession without any express agreement, and pays rent, 
he becomes a tenant at-will, or from year to year ; or, in other words, holds by the 
landlord's permission upon what may be the usual terms of such a holding by the 
general law or by local custom ; and in such a case he is, of course, liable to be 
ejected by a reasonable notice to quit. Occasionally there are local customs by 
which special terms and incidents are engrafted upon the contract of tenancy ; but 
the existence of the custom in such cases must be matter of proof, and no Judge 
has a right to act upon such customs unless their existence is duly established. In 
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this case no such custom is even sugf^ested, and as there was no express agreement of 
tenancy, and no evidence of its origin, the defendants must be considered as holding 
from year to year, and liable to be ejected by a proper notice to quit ** 

“ If a tenant wishes to build dwelling-houses upon his land he shoul^ take care 
to make a proper arrangement accordingly with his landlord. He has no right to hire 
his land for one purpose upon an ordinary permissive holding from year to year, or 
at will, and then, by using it for another purpose, to convert it, at his own option, 
and without consulting his landlord’s wishes, into permanent, tenure. Such a law 
if it were in force, would be manifestly unjust to the landlord, and would lead to much 
litigation and inconvenience • 

''In some instances, no doubt, either from expressions used in the contract of 
tenancy, or from the fact of land having been let by a landlord expressly for the pur- 
pose of the tenant building pucca houses upon it, such circumstances, coupled with a 
long and uninterrupted possession by the original grantee and his descendants, have 
been held to raise a presumption that the tenure was intended to be permanent : 
but such cases often create doubt and difficulty, and it is always far safer for a tenant 
if he means to build, to have the terms of his tenure clearly defflied by a written 
instrument.'^ 

In this case no question of compensation cOppears to have been raised, and the houses 
were apparently ordinary huts and not brick buildings. 1 here was no evidence that the 
holding was of a permanent character, or for any defined period. 

The prinoiple of this decision was extended (wrongly we submit) to Taruk Podo 
V, Shyama Churan, 8 C. L. R., 50, in which the defendant had been in possession 
for upwards of 20 years, and the lands had been originally put into the possession of 
the defendant for building purposes, and the defendant had built mud houses, planted 
trees, and dug a tank. The Court (McDonoll and Field, jj.) observed : “ There 

is no law in this country which gives anything in the nature of a protected tenure 
or holding to a person who has occupied such a piece of land, however long may have 
been the period of his possession.’* So in Prosunno Kumar zf, Jugurnath, ro C. L. R., 
25, it was held that, although where land is let for building pucca houses upon it, 
or where the tenant with the knowledge of the landlord does, in fact, lay out large 
sums upon the land in buildings or other substantial improvements, that fact, coupled 
with a long continued enjoyment of the property by tJie tenant or his predecessor in 
title, might justify a Court in presuming a permanent grant, specially if the origin 
of the tenancy could not be ascertained, yet the mere circumstance of tenant occupying 
buildings upon property will not justify such a presumption, unlc.ss it can be shown 
that they were erected by him or his predecessor, because a landlord might let 
property of that kind as agricultural land at will or from year to year." (Garth, C. J., 
and Morris, J.) The course of these decisions has very much changed by the prin- 
ciple laid down in Gobinda Chunder v. Aynuddin, ii C. L. R., 281. The Court (Garth, 
C. J., and Mitter, J.) observed : " In this case we think that there was quitq sufficient 

ground to justify the Court below in presuming a grant of a permanent nature in favour 
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of the defendant’s ancentors. It is conceded that the land in question was never let 
for agricultural purposes. It was apparently let upwards of sixty years ago for build- 
ing purposes ; because it is found that after the grant (whatever it was), these build- 
ings, which are of a substantial character, were erected some sixty years ago by the 
defendant’s ancestors, and that they and their ancestors have lived there ever since. 
Under those circumstances, we think, the Court below were at liberty to presume, 
if they thought fit, that the land was granted for building purposes, and that the 
grant itself was of a permanent character. This has been explained in several recent 
cases, and amongst others in the case, to which our attention has been called, reported 
in lo C. L. R., 25. If the land had originally been granted for agricultural 
purposes, then the defendants would probably have had another answer to the suit, 
namely that they had acquired alright of occupancy. But as the circumstances under 
which the original grant was made tend to show that it was made for building 
purposes, then the Courts below were at liberty to presume that the grant was of a 
permanent nature. In the case mentioned by the learned Judge (Prosunno Kumari v. 
Button Bepary, I. L. R., 3 Cal., 696), which he thought governed the case, it did 
not appear that the defendants or their ancestors had ever built upon the land or laid 
out any money upon it ; indeed it was found by the lower Courts in that case, that 
such kutcha buildings as were upon the land had not been erected by the defendants.” 
Compare Rangalal Lohia v. Wilson, I. L. R., 26 Cal., 204; 2 C. W. N., 718. But 
in Arut Sahoo v, Prandhan Pykara, I. 1 ^. R., 10 Oal., 502, the Court below did not 
raise the presumpotion of a permanent grant and the High Court did not interfere. 
Most of these cases are diseased in Nabu Mandal v, Sholim Malik, I. L. R., 25 Cal., 
896), in which it was held that mere long possession was not sulTicient to justify the pre- 
sumption of the tenure being of a permanent and transferable nature. In Krishna 
Kishor Neogi v, Mir Mahomed Ali, 3 C. W. N., 25^, it was said that a landlord 
by merely not objecting to his tenant’s raising a pukka building docs not confer on 
the tenant a permanent right to remain on the land, and though long possession 
coupled with the acquiescence of the landlord in the raising of pukka buildings and 
his receiving rent after such buildings have been raised may justify the inference that a 
tenant has such a right, yet if the landlord’s interest was let out in ijara at the time the 
building was raised, the absence of objection on his part should not be construed as 
amounting to acquiescence. Then, in Ismail Khan v, Jaignn Bibi I. L. R., 27 Cab, 
570 ; 4 C. W. N., 210), it wa:; held that in a suit for ejectment which a tenant resists 
on the ground that the tenancy is a permanent one, and tliat the landlord stood by and 
permitted him (the tenant) to erect pukka buildings on the land in the belief that 
the said tenancy was a permanent one, it is incumbent on (he tenant to show that in 
erecting the buildings he was acting under an honest belief that he had a permanent 
right in the land, and that the landlord, knowing that he (the tenant) was acting under 
such belief, stood by and allowed him to go on with the construction of the building. 
The Privy Council, too, on the authority of Ramsden 7/. Dyson, L. R., i H. L. 
127), has ^aid down that lessors are not estopped is equity from bringing suits for 
ejectment merely by reason of their tenants* having erected permanent structures on 
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♦ Ito land in (he knowlodg'e of and without interference by the les<?ors. — Beni Ram v. 
Kundun f.al, f.. R„ 26 I. A.. 58 ; I. I,. R., 21 All ; 496 ; 3 C. W. N., 502. 

• • 

183. Nothing in this Act shall affect an}' custom, usage 
•c • r . or customary riglft not inconsi.stent with, "or 

not expressly or by necessary implication 
modified or abolished by, its provisions. 

hliistrafions, 

(1) A ilsaj^c under which a raiyat*is entitled to sell his liolding- without the consent 
of his landlord is not inconsistent with, and is not expressly or by necessary implication 
modified or abolished by the provisions of this Act. •That usat>c, accordingly, wherever 
it may exist, will not be affected by this Act. 

(2) The custom or usage that an under-raiyat should, under certain circumstances, 
acquire a light of occiipriucy is not inconsistent witli, and is not expressly or by 
necessary implication nlodified or abolished by, the provisions of this Act. That 
custom or usage accordingly, wherever it exists, will not be affcctc'd by this Act. 

Custom anduSUgO* — 'I'he Rent Commission remarked : “ W'c have [irovided 

that nothing in the Bill shall affect any custom or customaiy right not inconsistent with 
or not expressly or by, necessary imf)li(:ati in moLliticd or abolished by, its provisions.” 
The mode of proving custom Is not very well understo.cd in this country, and unfortiin- 
natcly notwillislanding a dictum of Sir B<u*nes Peacock (sec Hill t/. Iswar Ghose, W. 
R., F. Ib, 156, and 'Fhakurani v. Biseswar, B. L. R., F. B.-, 326) to the contrar}', an 
idea got to prevail that Act X had superseded all customs, and was intended to do away 
with all agricultural riglils, except those specially mentioned and provided for in that 
Act, We believe that there arc many local customs, in this as well as in cv'cry other 
country, well understood b}^ the people, recognized by the landlords, and susceptible 
of proof in the C'ourts of Justice, and we think it very desirable to make it clearly 
understood thai the Bill is not intended to interfere with any of these, unless they 
have been expres'^ly rescinded b\ , or are clearly inconsistent with, its provisions.” In 
Lachman 7/. Akbar, I, L. R., i All., gp;, the plaintilfs as zemindars sued the r 
tenants for a declaration of their manorial rights as against all the tenants collectively 
to all trees of spontaneous growtlg the fruit of mango, mohua, and appropriation 
by the other trees planted by the defendants, and of their right to receive a tribute 
of two ploughs annually, as also as an offering of a certain quantity of poppy-seed 
hemp, bhiisa, cow-dung' cakes, and other farm produce on the occa'^^ion of the marriage 
of the lower caste tenants, witli a further right to levy as dues from the said tenants a 
proportionate quantity of sugarcane juice prepared ' by each sugar manufactory, 
and the presentation of a certain number of sticks of sugarcane on a certain day in 
each year to the plaintiff. The High Court in remanding the case ior further in- 
quiry observed : ” The most cogent evidence of custom is not that vvhich is afforded 

by the expression of opinion as to tlie existence, but by the enumeration c^f instances 

70 
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in which the alleged custom has been acted upon, and by the proof afforded 1?y 
revenue or judicial records or private accounts and receipts that the custom has been 
enforced.” To prove a local custom, evidence must be precise and conclusive. — 
Tekait Durga Prosad 7'. Tekait Ourga Kumar, 20 W. R., 154. The custom 
must be of that part of the country where the tenancy is situate. — Annapurna v. 
Uma Charan, 18 W. R., 55. Until some connection, either geographical or political 
is shown to exist between any two districts, there is no ground for inferring the custom 
of one district from its existence in another. — Maharani I leyanath v. Burni Narain, 
17 W. R., 329. In Kupil Rai 7;. Radha Prosad Sing, I. L. R., 5 All., 261, it 
appeared that the defendants were occupancy-tenants of certain lands, that these lands 
submerged and reappeared after some years, that the tenant neither relinquished nor 
paid rent for them ; it was held that the claim of the landlord that he was entitled 
to them, according to a local custom, was not tenable witli reference to the provisions 
of Act XII of 1881 (N. W. P., Rent Act). — See Lucluniput v. .^adatulla, 12 C. L. R. 
In Lala 7/. Hera .Singh, I. f.. R., 2 All., 50, the claim was for the recovery of a cess 
wliich it was alleged was payable in accordance with the custom of the village on the 
second marriage of a widow of the Kamaiya caste. In dismissing the suit, Oldfield, 
j., observed : ” Amongst the conditions essential for establishing a custom arc that 

th.e custom is of remote antiquity, that it has been continued and acquiesced in^ that it is 
reasonable and certain, and not indefinite in its character.” Stuart, C. J., concuiTcd in 
the above view.. — See also Dwarkanath 7'. Hurish Chandra, I. L. R., 4 Cal., 925 ; 
Ram Luksmi v. Perumal, 12 B. I.. R., 396 ; ITara Pn^^ad 7'. Shiv Dayal, 2b W. R., 
55, B. C., ; Luchman v. Akbar, 1 . L. IC, 1 All., 440. In Chandra Kumar 7/. 
P« arce Lai, 6 \V. R.; i()o, it was luLl that a custom as to the transferability of 
kluidkast jotes need not be absolutely invariable. According to the custom of the 
ilooghly District, a tenure granted fur building purpose is transferable . — 12 W. R., 
4^5. In an iiujuiry as to whether tenures of a certain class are transferable according 
tT> local custom, it is sufficient if there is credible evidence of the existence and 
antiquity of the custom, and none to the contrary ; there is no necessity for the witness- 
es^ to fix any paricular time from which such tenures become transferable. — ii VV. 11 ., 
3ig. It is doubtful if any distinction obtains in this country between usage and custom. 

The English law recognises the following distinction : Usages 
known as customs of the country, although not customs, if 
strictly so called, arc usages existing generally in a dibtricl, and will, unless expressly or 
impliedly included by the contract, be imported into and regulate contracts of tenancy, 
aUhough the contract be in writing or in deed” — (Wiglesworth v. Dallison, i Smith, 
L. r., 598 ; see Woodfall, L. & T., 707). In Jugomohan v, Manik Chand, 7 Moore's 
1 . A., 263, their Lordships of the Judicial Committee observed: There needs not 

tl'.e antiquity, the uniformity or the notoriety of custom, which in respect of all these 
becomes a local law. The usage may be still in its growth ; it may require evidence 
for its support in each case ; but in the result it is enough if it appear to be 
so well known and acquiesced in that it may be reasonably presumed to have 
been an ingredient tacitly imported by the parties in their contract. ” In the case 
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of Pulakdhari tlai v. Manners and others, I. L. R., 23 Cal., 179, an attempt 
has been made to draw a distinction between a custom and a usage upon the 
languages of this section. The learned Judges (Pnnsep, .J.) observed: ‘‘Although 
no reference was expressly made in section 183 itself in regard to the validity of a 
transfer in accordance] with usage which may be establi.shcd by evidence ot a less 
substantial character that required to prove a custom, illustration (i) to sectiom 
183 seems to show \hat this was contemplated by the Legislature. That expla- 
nation is as follows : ‘ A usage under which a raiyat is entitled to sell his hold- 

ing without the consent of his landlord is not inconsistent with and is notjexpired or 
by necessary implication modified or ^abolished by the provisions of this Act, that 
usage accordingly wherever it may exist will not be affected by this’ Act.’ ” He 
quoted the observations of their L.ordships the Pj'ivy Courcil Judges in Jugo Mohun 
Manik Chrand, 7 Moore’s 1. A., 263, cited above and observed : “In applying 
this case it must be borne in mind that it relates to a usage in dealing in particular 
class of mercantile transactions and contracts made in tlie course of such business. 
Consequently in introducing tliese principles in the present case, which does not relate 
to contracts entered into belween the parties to litigation but affects a third party, 
tlie landlord, it would be necessary either to prove the existence of the usage on his 
estate or that it is so prevalent in the neighbourhood that it can be reasonably pre- 
sumed to exist on that estale^ It may be that the usage may l\avc gradually sprung 
up all round an estate, and yet never have been introduced on it or been recognised 
on it, and therefore in considering the evidence It is of much importance that this should 
be taken into consideration in connection with the conduct of the landlord in regard 
to .any such transfers as may have taken place without his consent.” The learned 
Judges in the case of r 3 algeish v. Guzuffer Hossain, 1 . L. R., 23 Cal., 427, went 
further and observed : ‘ The word usage at any rate would include what people 
are now or recently in the habit of doing in a particular place. It may be that this 
particular Iiabit is only o( a very recent origin, or it may be one which has existed for 
a long time. If it be one regularly and ordinarily practised by the inhabitants of the 
place where the tenure exists, this would be usage within the meaning of s. 183.’ ” 
d'he following extract from Broom’s Commentary on the Common Law will be in- 
teresting on this subject and useful : — 'Die lex non scripto is an unwritten law, 

comprising those principles, usages, and rules of conduct, 
.ex non scnpti. applicable to the Government and security of person and 

property, which do not depend for their authority* upon any existing, express and 

positive declaration of. [the will of the Legislature. It comprises, and mainly 
consists of, ‘ customs, ’ wliethcr general or particular, and has been often called the 
customary law.^ ♦ “ These customs date from a remote antiquityf, and are in 

• See I Bla Com.* 68’ ** A general immemorial usage not inconsistent with any statute, especially if it 
be the result of evident necessity, and withal tendeth to the public safety, is, 1 apprehend, part of the Common 
Law of England.** — Per Foster, J. (R. v. Broadfool, i 8 How. St. Tr. 1331*) 

t *‘The law and custom of England is the inheritance of the subject, which he cannot be depirved of 
without his assent iu rarliamcnt.’*— 12 Rep., 29. 
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some instances believed to have oriidnatcd from Acts of the Legislature of whicli njo 
trace or record now remains. It has, tliercfore, been justly said, that the lex yioii 
scripta consists of those rules and iliaxims concerning" the ^persons and property 
of men which^ have obtained by tlie tacit as^-ent and usage of the inhabitants of this 
country, and have the same force and authority as Acts of Parliament ; the only 
difference between the two being, that the consent and approbation of the people with 
respect to tlie one is signified by their immemorial use and practice, wlicreas their 
approbation of, and consent to, the other, is declared by Parliament to whose enact- 
ments every member of tlie community is considered as virtually a parly.^ Although 
in all probability, it is onlv partially true that our customary or unwritten law flows 
from the express act or sanction of the supreme power, yet it may be curious to remark 
that something very similar, or, at al* events, analogous to such a mode of derivation, 
has actually occurred almost within living memory in the United States of America, where 
it is an established docti inc (liat English Statutes, passed prior to the Declaration of 
Independence, or, at all events, to the emigaration of tlic forefathers of the American 
people, so far as applicalde to their institutions, must be taken to constitute a part of 
the Common Law of that rcalm.f This propo^ilioit has been broadly laid down by 
some of the most eminent Judges of the United States, and will serve to illustrate 
tile manner in which the statute law, or Vexv: scripta^ of a country, though ceasing to be 
operative as surli, may become blended with, 01 even form an integral and ascertainable 
portion of, its unwritten law. 

Customs may be either gcncyal or particiil(U\ As referable to general customs 
properly so called, SirW. Blackstone spcx'ifies:j: that rule of 
(.cncral (.nst<;ms law which settles the couiX'^c in whicli laiivls descend by in- 

heritance, that rule which prescribes the solemnities and obligation § of contracts, 
which declares the principles applicable to tlic expounding of wills, deeds, and 
Acts of Parliament, whicli indicates tlie respective remedies of civil injuries. 
Doctrines, such as these, he remarks, arc ii'H set down in any written statute or 
ordinance, but depend merely upon immemorial usage for their support. '' It 
is here to be observed, on the one hand, that the lex iion scripta might, in 
some imaginabUi cases, control the stalulc law, as if tliat law were against 
common right and reason, or repugriant or impossible to be ' performed. || And, 
on the other hand, it is noticeable that our customary law will, in many ca.scs 
nullify the acts and contracts r)l individuals, and will even interfere with the di.spositions 
which they rna}^ make of their private proport 3a A * man for instance, * cannot alter the 
usual line of descent b}’ a creation of liis own.’fj l ie cannot giv'ean estate in fee simple 


♦ I Reeves Hist Law, jikI r<l , 2 ; see i lila Com., 64, 08 

t 1 Kent Cum , 10th ed , 5.15. inid nolo thereto. 

+ Com , 68 

h As to the oblii^atory foree of contrats, pou. Hook ii, (diap. r 

ii Dr. BonhamL^ ra'.e, 8, Rep , 1 iH.i ; p( r Best, , Forhes 't». Cochrane, 2 B. & C., 47r j Treat Eq , 2 ; Arp- 
Gorham v B. p of Hveter, 5 Exe.h ,071 ; Dwarr Slats, 2nd ed., 480-4 
^ /V? Lord St I eoaardb, \ Karl iirownlow, 4 H, L Ca , 2 
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to a person and his heirs on the maternal side, because the law has already said how' 
a fee simple estate shall descend. In this case, the law does not allow of a capricious 
disposition of property^ and still less will it sanction the -attaching of any condition 
to property which is against the public good. Thus, a case occurs in the old books of 
a man making a condition that his devisee shoulti not cultivate his arable land which 
is void because, it is against the prosperity of the country and for no other reason. |i 
But alth(3ugh the law of England will not allow a man to indulge in every fanciful 
disposition of his property, it will allow him to put his estates in settlement for the 
purpose of providing for those who are to come after him, and in doing so, it gives 
him all the rational power of disposition which he can reasonably desire. Even upon 
the power of disposition by settlement, it will, however, impose such limits and restraints 
as arc required by considerations having referenge to the public good : the principles 
which govern its decisions upon this subject being embodied in the maxim. Sic titei'e 
tiio tit alieniitn non Icedas (which applies to the public in at least as full force as to 
individuals), and in the equally expressive maxims, Nihil quod est incove niens est 
licitiini and Sains rcpuhliccv suprema Icx,^ ** Conspicuous amongst general customs 
stands the lex mercatoria or law merchant, f a branch of law deduced from the 

practice and customs of merchants aided and regulated by 
Lcxintrccitoiia. ^ series of judicial decisions, as also by the express 

enactments vif the Legislature, which has, especially of late years, exercised much 
vigilance in aiding fair commercial enterprise on the one hand, and in checking 
undue speculation on the other. To evidence of mercantile custom, which, when 
established and shown to prevail generally, j; becomes part of our common law, much 
weight is attached in Courts of Justice ,* and, in illustration of this remark, a 
reference to Ikllamy Marjoribanks,§ which involved an important question as 
to tlic precise effect of crossing a chocjuc, may suffcc. At the trial of that case (as 
appears from the report), some of the most eminent bankers, and the most experienc- 
ed bankers ’ clerks in London were examined as to to existence of a particular custom 
alleged by the plaintiff in his declaration, and denied by the defendant, and the 
Court, in adjudicating upon a motion for a new trial on the ground, inter alia^ that 
the verdict was against evidence, admitted that a custom such as that contended 
for would be binding and obligatory upon bankers if proved ; and that it might 
be proved * by a long, well-known, acknowledged, and universal usage and 
practice amongst bankers to act in accordance with it.’ So in Brandon v. 
Barnett, II I^ord Campbell remarks that, ‘the ^^eneral lien of banker is part 
of the law merchant, and is to be judicially noticed, like the negotiability of 
bills of exchange or the days of grace allowed for their payment. When a general 
usage has been judicially ascertained and established it becomes part of the law 
merchant, which Courts of Justice arc bound to know and recognise. Such has been 

* See per Lord Truro, 4 H. L. Ca., 195. 

t As to wliich, see Ram Sci. T.eg. Judgment, Chap. 8 ; i Rla. Com., 273 ; 8 C. B., 967, note (a). 

t As to custom or uyaj^cs of trade prevalent in particular places, post, p. 19. 

\ 7 h'ach , 389 As to the existing; law with reference to crossed cheques, post, Book n CJiap., 3. 

II 3 IL Si 9 > 530; (‘ , 12 C h F,, 7873 per Best f , 5 i 164 
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the invariable understanding and practice in Westminster Hall for a great many 
years ; there is no decision or dictum to the contrary, and justice could not be 
administered if evidence were to be rgiven taties qxtoties to support such usages^ an 
issue being joined upon them in each particular cases/* * * § 

A particular or local custom ^nay be defined to be an usage which ^ has 
obtained the force of law and is in truth the binding law 
Particular or locai,custam. 3 particular district or at a particular place of the 

persons and things which it concerns/ f A custom, therefore, in so far as it 
extends, supersedes the general law.f Such, according to Blackstonc,§ is the 
custom of gravel kind in Kent and some othe** parts of the kingdom which ordains, 
among other things, that not the eldest son only of the father shall succeed to his 
inheritance, but all the sons alike and that, though the ancestor be attainted and 
hanged, yet the heir shall succeed to his estate without any escheat to the lord. Such 
is the custom which prevails in divers ancient boroughs and therefore called borougli- 
English, that the youngest son shall inherit the estate in preference to all his elder 
brothers. 11 Such is the custom in other boroughs, that a widow shall be entitled for 
her dower to all her husband’s lands, whereas at the common law she .shall be 
endowed of one-third part only. Such also are the special and particular customs 
of manors of which every one has more or less, and which bind all the copy-hold 
and customary tenants who hold of the said manors.^[ ** Now all these, and similar 
special customs being deviations from the general law of the lands are good only by 
virtue of long-continued usage and of that consent, on the part of such portions of 
community as arc more immediately affected by them, which is to be implied 
therefrom. 

A custom, therefore, says Sir W. Blackstone, in order that it may bo legal 
and binding, must * have been used so long that the memory 
of man runneth not to the contrary,; so that if anyone can 
shew the beginning of it, it is no good custom, P'or which rea.son no custom can prevail 
against an express Act of Parliament, since the Statute itself is a proof of a time when 
such a custom did not exist.'** Now legal memory dales from the first year of the 
reign of Richard I ; but it must not, therefore, be supposed that it was even prior to 
the Stat. 2 3 Will. IV, c. 71, in all cases necessary to produce evidence extending 

over so long a period of the existence of a particular custom in dispute. From proof 
of the enjoyment of a custom for a much less period, e.g\y for so short a time as twenty 


I. 


Custom whence it datrs &c. 


* Cited per Hylcs, J , Hare v. llenty 10 C. H., N. S , 85. 

tjudgm., Tyson v .Smith, 9 Ad. & E., 431 : per Yates, lor, 2 Hurr., 23C8. In Cox 

Mayor of London, 2 II & C , 401 ; S C , i id , 338, 357, a custom of tlic City of London was hold to be void 
in law, as violating “ every principle of justice and every rational rule of jurisprudence and procedure.** 

X Juclgm., Lord Falmouth v. George, 5 Bing., 293. 

§ I Com., 74-5. 

II .S^ Muggleton v. Barnett (in Error), 3 H. & N., 653; S. C., i id , 28;^. 

^ See per Cockburn, C. f , Muggleton v Barnett, 2 IL & N., 681. As to manorial enstoms, see Richardsoni 
V. Walker, 2 B. 8 i C., 827 ; per Lord Cranvvorth, Marquis of Salisburry v. Gladstone, 9 H. L. Ca., 701 

** I Bla. Com., 76 
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Vears, a jury has, in the absence of evidence to the contrary, been held justified in 
finding that the custom has existed Tmmemorially.* And now where a claim ‘ may 
be lawfully made ’ at the common law, by* custom, pVescription.f or grant to any 
right of common or other profit or benefit to be taken and enjoyed from or upon * the 
land of any person,’ or ‘ to any way or other*eascment or to any watercourse, or the 
use of any water to be enjoyed or derived ’ upon or from the land of any person, 
reference will have to be made to the ist and 2nd sections | respectively of the Statute 
just mentioned, which was passed with a view to ‘ shortening the time of prescription 
in certain cases.’ 

“ 2. A custom must have hecn*contimied because ‘ any interruption would cause 


a temporary ceasing ; the revival gives it a new beginning 
Custom must have been u* i *11 i • i • • r ^ 

continued. wnich Will be witliiii tuiic of mcniv;ry, and thereupon the 

custom will be void. But this must be understood with regard 

to an interruption of the right ; for an interruption of the possession only for ten or 

twenty years will not destroy the custom. As, if the inhabitants of a parish have a 

customary right of watering their cattle at a certain pool, the custom is not destroyed, 

though they do not use it for ten years, it only becomes more difficult to prove ; but 

if the right be anyhow discontinued for a day, the custom is quite at an end.'§ Where 

a custom has been thus * continued * in the sense above assigned to that term, it in 

fact comes at last to an agreement which has been evidenced by such repeated acts 

of assent on both sides from the earliest times, beginning before the time of memory, 

and continuing down to our own times, that it has become the law of the particular 

place wherein it has been shown to obtain. H 

*‘3. A valid custom must have been and acquiesced in, not subject 

to contention and dispute ; for, as such a custom derives its 

And peaceabi> onjo>cci. force and authority from common consent, the fact of its 

having been irnmcmorially disputed either at law or otherwise would be a proof that 
such consent was wanting. ^ 

4. A custom must be reasonable, or rather it must not be unreasonable.^* 

* A custom,^ therefore, * may be good, though the particular 
Custom must be reasonable. reason of it cannot be assigned, for it sufficeth, if no good 

legal reason can be assigned against it. Thus, a custom in a parish that no man 


* Jenkins 'v. Harvey, i Cr. M, & R., 877 ; cited Master Pilots, &c., of Ncwcastle-upon-Tyne v. Bradley, 
21 I.. J. Q. Ik, 196 ; S. C., a E. & B., 4280. ; R. v. ‘Joliffc, 2 B. & C., 54, See also Duke of Beaufort v. 
Smith, 4 Ekcc., 450. , • 

t The distinction between custom and prescription is this. The custom is a local usage not annexed to 
any person, whereas prescription is merely a personal usage as that S and his ancestors or those whose 
estate he has have used time out of mind to*enjoy a particular advantage or privilege—a Bla. Com., 263; 
per cur.. Mayor of Lynn Regis v. Taylor, 3 Lev., 160. 

X Upon which see Mr. Shelford's notes in his 7th cd. of the Real Prop . Stats., pp. 2, 6 . 

5 1 Bla Com., 77. 

II Judgm., Tyson v> Smith, 9 Ad. & E., 425. 

IT I Bla. Cem., 77. 

♦♦ I Bla. Com., 77 ; Hix v. Gardiner, a Bulstr*, 195. 
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!?hall put his beast into the common till the 3rd of October would be good : and yet it 
would be hard to show the reason why that day in particular is fixed upon, rather 
than the day before or after/ But a custom that no cattle shall be put in till the lord of 
the manor has first put in his is unreasonable, and, therefore, bad : for peradvcnlurc, the 
lord will never put in his, and then the'lcnants will lose all their profits.’* A custom, 
however, is not unreasonable, merely because it is contrary to a particular maxim or 
rule of the common law, for consiictudo ex cevid causa ratioiiabili usitata privat 
communem legcm^ as the customs of gravel kind and borough-English, which are 
directly contrary to the law of descent, or again, the custom of Kent, which is cou'- 
trary to the law of escheat. f Nor is a custom lUnreasonable because it is prejudicial 
to the interests of a private man, if it be for the benefit of the commonwealth : as tlic 
custom to turn the plough upon ^the headland of another, in favour of husbandry or 
to dry nets on the land of another in favour of fishing, and for the benefit of 
navigation,:}: or to take water from his well. 

It is not an unreasonable custom that a tenant^ who is bound to use a farm in a 
good and tenantable manner, and, according to the rules of good husbandry, shall be 
at liberty, on quitting the farm, to cliarge his landlord with a portion of the expenses of 
draining land which requires drainingaccording to good husbandry, though the drainage 
be done without his landlord’s knowledge or consent. || And a custom that a tenant 
shall have the way-going crop, after the expiration of his term, is reasonable and good 
It is just ; for he who sows ought to reap, and it is for the benefit and encouragement of 
agriculture. It is, indeed, against the general rule of law concerning emblements, 
which are not allowed to tenants who know when their term is to cease, because it is 
held to be their fault or folly to have sown when they knew their interest would expire 
before they could reap. But the custom of a particular place may rectify what other- 
wise would be imprudence or folly .^] In the Marquis of Salisbury v. Gladstone,** a 
custom was held not unreasonable for the copy-holders of inheritance in a manor 


without license from the lord to dig and get clay without limit in and from their copy- 
hold tenants, for the purpose of making bricks to be sold off the manor, 

‘*5. A custom ought to be certain. And, therefore a custom that lands shall 


Custom must be cerv.T.n. 


descend to the most worthy of the owner’s blood, is void ; for 
how shall this worth be determined ? But a custom that 


♦ I Hla Com , 77 
t Ante, p. II. 

X Judgm., Tyson v. .Smith, 9 Ad 8 i E ,421 ; Lortl Falmouth ' (*oorg<', 5 Bing., 28!) 

Race V Wards, 4 F. & H., 702 

§ As to customs of th- country affecting the relation of landlord and tenant. , p poa 19 
11 Mouslcy V. Liidlam, 21 L. J , (J. B., 64; Dalhy v. Hirst, i B & B., 224. With reference to the reason- 
ableness of particular alleged customs, see also Mounsey v rSmay, i H C , 729 ; Hilton v. Farl (Iranville, 
5 Q- 701, roinmcnJcd on and followed in Blackett v. Bradley, 1 li. & S , 9.40, 954-5 ; Rngt*rs v Brenton, 
10 Q. B., 26 ; EKvood v. Bullock, 6 Q. H., 383 ; Gibbs v. Flight, 3 C. B., 581 ; Keg. v. Ualhy, 3 Q. B., Gog ; 
Le Case de Tanistry, Davys, 2Bb., 34- 

1 F Wigglesworth v. Dallison, Dougl.* 201. 

♦♦ 6 H. & N.^. 123 j S. C., 9 H. L. Ca., 692 j followed jn Blewett, App,, Jenkins, resp., 12 C B., ^f. S., lO, 
30. 



SEC. 183. j 


BKNGAI. TKNANCYACr. 


561 

l^ands shall descend to the next male of the blood exclusive of females, is certain, and 
therefore good. So a custom to pay twopence an acre in lieu of tithes is good ; but 
to pay sometimes twopence, and sometimes threepence; as the occupier of the land 
pleases, is bad, for its uncertainty.* On the ground of uncertainty the following 
custom was held bad : for all the customary tenants of a manor, having gardens, 

parcels, of their tenements, to dig, take ami carry away from a waste within the 
manor, ‘ for the purpose of making and repairing grassplots in the gardens, parcels 
of the same respectively, for the improvement thereof such turf covered with grass 
fit for the pasture of cattle, as hath been fit and proper to be so used and spent every 
year, at all times in the year as often ^nd in such quantity as occasion’ may require.f 
*A custom,' said Lord Ellenborough, C.J., with reference to th’s case, ‘however 
ancient must not be indefinite and unccrt.iin ; and .here it is not defined what sort of 
improvement the custom extends to.’ And he added, ‘ there is nothing to restrain 
the tenants from taking the whole of the turbary of the common, and destroying the 
pasture altogether, A custom of this description ought to have some limit ; but here 
there is no limitation to the custom as laid but caprice and fancy. ’J But a custom 
to pay a year’s improved value by way of fine on a copy -hold estate might be good 
though the value is a thing uncertain ; for it may at any time be ascertained, and the 
maxim of law is Id certuni est quod cerium reddi potestJ*^"^ In Broadbent v, 
Wilks, fj* wc have an instance of a custom being held void on the two-fold ground 
that it was unreasonable and uncertain. There the custom claimed (so far as it need 
here be stated) was, that when and as often as the lord of the manor, or his tenants 
of the collieries or coal mines, sunk pits in certain free-hold lands within and parcel 
of the said manor, for the working of the said pits, and to get coals thereout, the 
lord and his tenants might cast the earth, stones, 8<:c., coming thereffom, in heaps ‘on 
the land near to such pits,’ ‘ there to remain andlcontinue ’ at ‘ his and their will and 
pleasure ’ : in giving judgment with reference to the validity of this custom, Willes, 
C. }., remarks : rhe objection that this custom is only beneficial to the lord, and 
greatly prejudical to the tenants, is, we think, of no weight, for it might have a 
reasonable commencement, notwithstanding for the lord might take less for the land 
on the account of this disadvantage to his tenants. But the true objections to this 
custom are, that it is uncertain, and, likewise, unreasonable, as it may deprive the 
tenant of the whole benefit of the land ; and it cannot be presumed that the tenant 
at first would come into such an agreement.’ He also remarks that every custom 
* must be certain for two plain reasons; \st^ because, if it be not certain, it cannot 
be proved to have been time out of mind, for how can anything be said to have been 

♦ I Bla Com, 78; Le Case cle Tanistry, Davys, 28 B., 35 ; Blewett v. Tregonning, 3 Ad. & E.. 554. 

t Wilson V. Willes, 7 East., 121. 

: See also Clayton v, Corby, g Q. B., 415 ; Bailey v. Stephens, 12 C. B., N. S., 91 ; Constable v. Nicholicn, 

14 C. B., N. S., 230 Douglas, App., Earl Dysart, resp., 10 C. B., N. S., 688. 

1' 

♦♦ 1 Bla. Com., 78 ; Leg. Max. , 4th ed., $99. 

ft Willes, 360 ; S. C. (in Rrror>, i Wil*.> 63 ; 1 Str. 1*24; with which compare Rogers v^ Tav.’or, i H, It N« 

706 ; Carlyon v. Lorering, id., 784. 

7 > 
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time out of mind when it is not certain what it is ? it must be certain, becati.se 

every custom presupposes a grant, and if a grant be not certain it is void.* The 
Chief Justice then observes that, test'ed by the foregoing rule, the custom above 
set out is bad, as being neither certain nor intelligible ; specially by reason of the ex- 
pression ‘ near to ’ used in setting out the custom, to which expression no precise and 
definite meaning can be attached. After thus pointing out the uncertainty of 
of the alleged custom, VVilles, C. J., proceeds to say, that all customs must be reason- 
able, otherwise they are void, • and certainly no custom can be more unreasonable than 
the present. It may deprive the tenant of whole profits of the land, for the lord or 
his tenants may dig coal-pits when and as enten as they please, and may, in such 
case, lay their coals, &:c., on any part of the tenant’s land, if near to such coal-pits, 
at what time of the year they please, and may let them lie there as long as they 
please so tliat ‘ they may be laid on the tenant’s land and continue there forever, 
though it may be more convenient for the lord to bring them on his own land, which 
is absurd and unreasonable.’ 


“6. A custom, though established by con.sent, must, when established, be com- 
pulsory, and not left to the option of every man, whether he 
compui- ^ therefore a custom that all the inhabitants 

of a particular district shall be rated toward the maintenance 
of a bridge will be good ; but a custom that every man is to contribute thereto at 
his own pleasure, is idle and absurd, and indeed no custom at all.^ 

7. Customs must be consistent with each other — one custom cannot be set up 
in opposition to another ; for, if both are really customs, then 
and consistent. equal ant iquity, and must have been established 

by mutual consefit, which to say of contradictory customs is absurd.f “ With 
reference to the interpretation of customs, it will suffice to say that customs, especially 

where they derogate from the general rights of property, 
Customs how construed luust be coHstrued Strictly ; J they are not to be ‘enlarged 

beyond the usage they may be abrogated by statute. jj “Besides local customs 
properly so called, tli'M-c are in different parts of the country certain usage.s existing, 

wiiii )i, unless excluded expressly or impliedly by agreement 
( nst.^i.is or tiu; country. parties^ regulate, to some extent, the relation of 

landlonl and tenant, or affr* t thf* reciprocal rights of incoming and outgoing tenants, 
and are usu.illy known ‘ a*^ (aistonis of the country.’ Now, a custom belonging 


and consistent. 


Customs how construed 


♦ j Bla. Com., yg. 
t /d. 

I Jndgm., Rogers v. Brcnion, 10 Q. B , 57 ; i Bla Com., ^8; pf^r Baylcy, J., 2 B. & C., 839. 
i Judgm., Arthur v. Bokenham, ii Mad.. 160 ; see per Cockbnrn, C. J., 2 H. & N., 680-1. 

II Truscott V. Merchant Tailors' Co., Exch., 85$; Cooper v, Hubbuck, 12 C. B., N. S., 456. See, for 
instance. Stat., 19 and 20 Vict.,C. 94. 

^ Post, Book II. 

The word * custom " thus used ** cannot mean a custom In the strict legal signification of the word : 
for that must be taken with reference to some defined units or space, which is essential to every custohft 
properly so Called;" per I.ord Ellenborough, C. J., Lcgh v. Hewett, 4 East., 154, 158. 
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to this class need not be shown to have existed immemorially, but will be established 
on proof of a usage, recognized and acted upon in the particular district, applicable 
to farms of a like description with that in regard to which its existence is specially 
asserted.* A ^‘custom of the country'* in order that it be good, must be reasonable 
( as will appear by reference to some of the ctises already cited ), and sufficiently 
definite and certain. Very similar to the local usages last mentioned, as regards their 
operation upon the contracts of parties, are particular usages of trade which exist in 

certain places, and in order to be effective, must be reasonable 
Particular u&dges of trade. rnust bc proved by apt evidence in courts of justice. 

The legal effect of these usages of trade I shall hereafter notice, when treating of mer- 
cantile contracts' they cannot, in strictness, bc considered as forming part and 
parcel of “our customary law (b). The character sties of v.astoms and usages and 
the conditions of their validity have been much misunderstood. According to the view 
of customary law taken by Mr. Austin (Jurispr udence, Vol. I, Vol 11, 229), a 
custom can never bc considered binding until it has become a law by some Act, legisla- 
tive or Judicial, of the sovereign power, l.anguage pointing to the same view is to be 
found in one judgment of the Madras High Court.— (See Narasammal v, Balaram 
riiria, I Mad. H. C., 424.) But such a view cannot now be sustained, it is open to the 
obvious objection that in the absence of legislation, no custom could ever be judicially 
recognised lor the first time. A decision in its favour would assume that it was already 
binding. The sounder view appears to be that law and usage act and react upon each 
other. A belief in the properiety or the imperative nature of particular course of con- 
duct, produces a uniformity of behaviour in following a particular course of conduct, pro- 
duces a belief that it is imperative or proper to do so. When from either cause or both 
causes, a uniform and persistent usage, has moulded the life and regulated the dealings 
of a particular class of the community, it becomes a custom. Such a custom deserves to 
bc recognised and enforced by the Courts unless it is injurious to public interests or is in 
conflict with any express law of the ruling power. Hence, where a special usage of 
succession was set up, the High Court of Madrs said: ''what the law requires before 
an alleged cu.stom can receive the recognition of the Court, and so acquire legal force, 
is satisfactory proof of usage, so long and invariably acted upon in practice, as to show 
that it has, by common consent, been submitted to as the established governing rule 
of the particular family, class, or di.strict of country ; and the course of practice upon 
which .he custom rests must not bc left in doubt, but bc proved with certainty." — 
(Sivanananja v. Muttre Ramalinga, 3 Mad. H. C., 75, 77 ; affirmed on appeal, 
Subrominya RamlaksTXji v. Sivanuthi, 14 Moor’s I. A., 57^? *2 B. L. R., 30; *7 
W. R., 553-) This decision was affirmed on appeal, and the Judicial Committee 
observed (14 Moor's I. A., 585): " Their Lordships arc fully sensible of the import- 

ance and justice of giving effect to long-established usages existing «in particular 
districts and families in India, but it is of the essence of special usages, modifying 


' Woodf. L- Si T., 8th cd , 477-8 ; Dalby x». Hirst, i B. & B., 224, where the question was raised at Nisi 
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the ordinary law of succssion, that they should be ancient and invariable ; and it 's 
further essential that they should be established to be so by clear and unambiguous 
evidence. It is only by means of siich evidence that the Courts can be assured of 
their existencjEJ, and that they possess the conditions of antiquity and cei tainty on 
which alone their legal title to recognition depend-.’' Accordingly the Madras High 
Court, when directing an enquiry as to an alleged custom in the South of India, laid 
it down : ‘* 1 . The evidence must be such as to prove the uniformity and continuity 

of the usage, and the conviction of those following it that they were acting in accordance 
with law, and this conviction must be inferred from the evidence. II. Evidence of acts 
of the kind ; acquiescence in those acts, decisions oY Courts or ev^en >)* panchayets, uphold- 
ing such acts ; the statements of experienced and competent "persons of their belief that 
such acts were legal and valid will h\\ be admissible ; but it is obvious that although 
admissible, evidence of this latter kind will be of little weight if unsupported by 
actual examples of the usage asserted." — (Gopalayyan v, Raghupatiyyan, 7 Mad. 
H. C., 250, 254. See also per Markby, J., Hianath zf. Baburam, 9 B. L. Fi,, 294 ; 
17 \V. R., 316; Collector of Madura v. Muttre Ramalinga, 12 Moore’s I. A,, 436 ; 
10 W. R., (P. C.), 17 ; I B. L. R., (P. C.), i ; Hara Prosad 7/. Sheo Boyal, 3 I. A., 
285 ; 26 W. R., 55.) Finally the custom set up must be definite, so that its applica- 
tion in any given instance may be clear and certain and reasonable — (Luchman v. 
Akbar, I. L. R., i All., 440 ; Lala v. Hiar, I. L. R., 2 All., 49.) Broom has dealt 
with custom in his Commentaries on the Common Law, 3rd edition, pages 7-20. 
He has divided custom first into two classes, as quoted above, general and 
particular or local custom, and then he has referred to customs of the country and 
particular usages of trade The Bengal Tenancy Act does not define what a custom 
or usage is. In the opinions we have quoted above of their Lordships of the Privy 
Council with regard to custom and usage, they seem to have been used by their Lord- 
ships as convertible terms, and in every case antiquity, continuedness, uniformity and cer- 
tainty were insisted upon as tests regardinsr the validity of custom or usage. The English 
authorities we have cited show that seven essential conditions are thought necessary 
by English Jurists to prove the validity of a particular or local custom or usage, and 
the terms “ custom " and “ usage " are used as convertible terms. It is only with 
regard to " customs of country." a misnomer, that it has been held that they need 
not have existed immemorially, but even they should be reasonable and sufficiently 
definite and certain." In the ordinary use of the words, " usage ’’ seems to be a wider 
term than "custom." Webster for instance, says: "These words (custom and 
usage) agree in expressing the idea at a habitual practice ; but a custom is not neces- 
sarily a usage. A custom may belong to many or to a single individual. A usage 
properly belongs to the great body of a people Hence we speak of usage, not of 
custom, as the law of language Again, a custom is merely that whicli has been often 
repeated so as to become in a good degree established. Usage must be both often 
repealed, and of long standing. Hence we speak of a new custom, but not of a new 
usage.*' Thus also the "customs of society ’’ is not so strong an expression as the 
" usages of society." " Custom, a greater power than nature, seldom fails to make 
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them worship M (Locke.) “ Of things once received and confirmed by use, long usage 
is a law sufficient.’* (Hooker.) Custom or usage differeth from use as the cause 
from the effect, in that custom or usage is by*use and cotitlnuance established into a 
law.” (Raleigh.) In ordinary phraseology, therefore, usage seems to be a stronger 
and wider term than custom. Section 183 of tlie Bengal Tenancy Act declares that 
ipthing in the Act ” shall affect any custom, usage or customary right not inconsistent 
with or not expressly or by implications modified or abolished by its provisions.” 
Upon a careful reading of this section it does not appear to me that the [legislature 
intended to make any distinction between custom and usage in this section. An 
attempt, however, has been made to dVaw a distinction between a custom and a usage 
upon the language of this section by the learned Judges of the High Court in the case 
of Palakdhari Rai v. Manners and others, [. L. J^., 23 Cai., 179. They observe at 
page 182 : ” Although no reference was expressly made in s. 183 itself in regard to 

the validity of a transfer in accordance with usage which may be established by 
evidence of a less substantial character than that required to prove a custom, 
illustration (i) to s. 183 seems to show that this was contemplated by the Legislature.” 
That illustration is as follows : ” A usage under which a raiyat is entitled to sell 

his holding without the consent of his Landlord is not inconsistent with and is not 
expressly or by necessary implication modified or abolished by the provisions of this 
Act.” With due deference to the learned Judges who draw the distinction, I regret 
that I do not see how the section makes a distinction detween custom and usage. If 
in the illustration quoted, we read * custom ’ instead of * usage, ’ it would read as 
well and would hold good. In sub-s. (3), cl. (rf) of s. 178 of the Bengal Tenancy 
Act, we find it provided that nothing in any contract between a landlord and a 
tenant, after the passing of this Act shall take away the right of a raiyat to transfer 
or bequeath his holding in accordance with local usage. The expression ” local 
usage” is convertible with “ local custom,” as We read in the books of the English 
jurists, and there is nothing in the section itself to show that a different thing was 
meant. In the case of Dalgcish 1;. Guzzaffar Hossain, l.L. R., 23 Cal., 427, the 
learned Judges observed : The word at any rate would include what people 

are now or recently in the habit of doing in a particular place. It may be that 
this particular habit is only of a very recent origin, or it may be one which has 
existed for a long time. If it be one regularly and ordinarily practised by 
the in)<abitants of the place where the tenure exists, there would be usage 
within the meaning of section 183.” I regret that I have been unable to find any 
authority for the proposition that usage would include what the people are now or 
recently in the habit of doing in a particular place. The ordinary meaning of usage, 
as we have already seen, is that it must be ancient, and we have shown by quotations 
from English jurists as well as from their Lordships the Privy Council Judges that 
they have used the terms custom and usage as convertible, and they have laid down 
that they should be ancient, invariable and certain. It will also appear clear that 
what the learned Judges in both these decisions meant was that usage as used in the 
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Bengal Tenancy Act was what English jurists call ^‘customs of the country/* and 
that exp ression occurs in the judgment of Justice Sir Henry Prinsep when speaking 
of usage. With all deference to thej learned Judges, I submit that there is no 
authority or valid reason for thinking so. As, however, they have held it to be so, 
their decisiorf is binding. But even- in cases of the customs of the country, the 
English jurists have held that ‘ a custom of the country ’ in order to be good, must 
be reasonable and sufficiently definite and certain. I do not think that the learned 
Judges who decided the two cases reported in Indian Law Reports, Vol. 23, meant 
to depart from this rule. Mr. Justice Trevelyan indeed observed that “ it must be 
one regularly or ordinarily practised by the, inhabitants of the place where the 
tenure exists. That to my mind is to say that the usage must be definite and certain. 
Justice Sir Henry Prinsep no doubt quoted the observations of their Lordships 
of the Privy Council in the case of Jugobandhu Ghose v. Manik Chand, 7 Moore's 
I. A., 263, but those observations were made with reference to mercantile usage, 
and they have no application whatever to customs of the country. The learned 
Judge himself saw it and guarded his observations carefully. He quoted the following 
observations of their Lordships of the Privy Council : 'Ht remains now to consider 
the other ground upon which the plaintiff relies upon the evidence ’of mercantile usage. 
To support such a ground there needs not either the antiquity, the uniformity, or 
the notoriety of custom, which in respect of all these becomes local law. The usage 
may be still in the course of growth ; it may require evidence for its support in each 
case ; but in the result it is enough if it appears to be so well known and acquiesced 
in that it may be reasonably presumed to have been an ingredient tacitly imported 
by the parties into their contract." He then observes : “ Tn applying this case, 
it must be borne in mind that it relates to a usage in dealing in a particular class of 
mercantile transactions and contracts made in the course of such business. Conse- 
quently in introducing these principles in the present case, which does not relate to 
contracts entered into between the parties to the litigation but affects a third party, 
the landlord, it would be necessary either to prove the existence of the usage on his 
estate, or that it is so prevalent in the neighbour-hood tliat it can be reasonably 
presumed to exist on that estate. It may be that the usage may have gradually 
sprung up all round an estate and yet never have been introduced on it or been re- 
cognised on it, and therefore in considering the evidence it is of much importance that 
this should be taken into consideration in connection with the conduct of the landlords in 
legard to any such transfers as may have taken place without his consent." It therefore 
appears to me to be pretty dear that the learned Judges in both these decisions never 
meant to depart from the rule that a usage should be reasonable and sufficientlly 
definite and certain. See 1 . L. R., Cal., 925. A usage which has not been peaceably 
enjoyed and acquiesced in and is subject to contention and dispute is no usage at all. 
It must also be uniform, because if there are instances to the contrary in the same 
locality or in the same class of people, there are several acts or habits but no usage. 
It should also be compulsory. In this connection I have to draw attention to illus- 
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tfc^tion (i) of s. 183 of the Beng-al Tenancy Act. The usage referred to in that 
illustration is a ** usage under which the raiyat is entitled to sell his holding without 
the consent of the landlord^ and Justice Sii^ Henry Prinsep observes page 185 
in the decision of Palakdhari Rai v. Manners and others, I. I.. R, 23 Cal., 179 : 
*‘The Subordinate Judge next refers to the fact that some of the landlords 
have purchased without the consent of their other co-sharers, and from this he finds 
a * usage well-known in the locality and acquiesced in by the other maliks\ But this 
is not a legitimate conclusion. Such a purchase stands on an entirely different footing 
from a purchase by a stranger : for it is made at least with the consent of the purchas- 
ing landlord, and it could not be properly regarded as a recognition of a usage to the 
purchase without the consent of the landlord. The custom or usage that the ♦defen- 
dants have therefore to prove is, that transfers •have been made and have been 
operative without the consent of the landlord, and if there be instances in which the 
transferees have obtained the consent of the landlord or have pacified them by 
tiazarana or fresh settlement that would not prove the custom or usage in question." 
The Full Bench decision of Narendra Narain v. Ishan Chandra, 13 B. R., 274, 
settled it once for all that the statutory right to occupancy was a personal right and not 
transferable as such. The learned Chief Justice is delivering that judgment, however, 
observed : " The question, as I have answered, is solely upon the Act, and indepen- 
dent of the existence of any custom." The view of the Full Bench was more fully 
developed by Mr. Justice Phear in the case of Bibi Sohodra v. Smith, 20 W. R., 139; 

As the authorities stand this question seems to be one of some nicety, and in con - 
sidering it there is need to bear in mind that the relations between zemindar and raiyat 
are not generally the same as those between English landlord and tenant. No doubt 
the zemindar has been made by legislative enactment the propietor of the land which 
forms his zemindari, and as regards his khamar, neej^jote^ or seer iRnd, it may be 
taken that the cultivator of the soil has generally no other rights than those which he 
obtains as a tenant by contract with the zemindar : but with regard to the raiyati 
lands which constitute the bulk of his zemindary, it is much otherwise. There, while 
the zemindar is still tfie proprietor o' the land, the raiyats of the village, as the com- 
bined effect of custom and legislation, have in most, if not in all cases, some right 
to cultivate the raiyati land of the village, which is altogether independant of the 
zemindar and which, in the case of a raiyat having a right of occupancy, is a right 
to occupy and use the soil, quite irrespective^of any assent or permission on the part 
of the zemindar. Tais right, resting upon legislation and custom alone, is not derived 
from the general proprietary right given to the zemindar by the Legislature, but is, 
as I understand, in derogation, and has the effect of cutting down and qualifying 
that right. I may say that in my conception of the matter the relation between 
the zemindar's right and the occupancy-raiyat's right is pretty much the same as that 
which obtains between the right of ownership of land in England, and the servitude 
or easement which is termed profit a prendre^ although I need hardly say the raiyat^s 
interest is greatly more extensive than a profit a prendre. It appears to me that the 
raiyat's is the dominant, and the zemindar's the servient right. Whatever the raiyat 
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has, the zemindar has all the rest which is necessary to complete ownership of the 
land. The zemindar’s right amounts to the complete ownership of the land subject 
to the occupancy-raiyat's right and thj right of the village, if any, to the occupation 
and cultivation of the soil, to whatever extent these rights may in any given case 
reach. When these rights are ascertained there must remain to the zemindar all 
rights and privileges of ownership which are not inconsistent with or obstructive of 
them. And amongst other rights, it seems to me clear that he must have such a 
right as will enable him to keep the possession of the soil in those persons who are 
entitled to it, and to prevent it from being invaded by those who are not entitled to it. 
In this case too a custom was alleged sanctioning the transferability of the occupancy- 
right, but the learned Judge held that the custom must be a custom that sales are 
effected in spite of the landlord, agd proofs of instances of sale must be such that 
the sales took place without the consent of the zemindar and still held good. In dealing 
with the evidence !n that case, the learned Judge observed : ‘ The Judge says that 

he arrives at the conclusion that the transfers from the raiyats to the defendant upon 
which the defendant relies are proved : and also that these raiyats had tenures which 
they were capable of transferring. But it appears very clear that in dealing with 
the evidence, the lower appellate Court very seriously misapprehended the force of a 
considerable portion of it. We refer to the evidence of sales held in execution of 
decrees, the evidence consisting partly of parol testimony, and partly we believe of 
certificates of sales. But in all these instances of sales, so far as they have been 
brought to our notice, the sales were sales in execution effected at the instance of the 
zemindar himself ; and consequently they could not be evidence of the right on the 
part of the raiyat* to transfer without the assent of the zemindar.” — (See also Bodhe 
Sing V, Murat Sing, 20 W. R., 478,) It should be remembered that the same view 
has been expressed by Justice Sir Henry Prinsep in the recent case of Palakdhari 
Rai cited above. It follows that illustration (i) of s. 183 of the Bengal Tenancy Act 
requires that the usage which should be given effect to is a usige under which the 
raiyat is entitled to sell his holding without the consent of the landlord,” and Justices 
Phear and Prinsep have both ruled that the evidence required to prove such a usage 
should be directed to prove instances of sale that have been effective without the 
consent of the landlord or in spite of him. 

The tendency of the recent decisions seems to have veered round. In Dina 
Nath V. Bepin Chandra, C. W, N.,^i8i the High Court seems to have thought 
that, in dealing with the question of local usage relating to transferability, it was 
material to find whether such usage was in existence at the time of the creation of the 
tenure. In Bamhari v. Jubbur AH ; 6 C. W. N. 861, although the lower Courts had 
distinctly found the usage, the learned Judges considered that ” the transfers could 
not by themselves establish the usage,” and that, in order to prove usage, it was 
necessary to adduce evidence of purchases or transfers to persons other than the 
landlord to which no successful objection was made by the landlord.” In holding 
this, the High Court enlarged the dictum in the earliar case of Dalgush v. Guzuffar 
Hussain, 3 C. W. N. 21. 
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In Jaf^^an Prasad 7/. Posan Sahii, 8 C. W. N., 172 it has been licid that the 
essence of a usage of transferability is that transfers made to the knowledg'C, but 
without the consent/ of the landlord are valid and must be recognised by him ; 
also, that, where the usage of transferability of ^ occupancy-holdings is #found to have 
been growing up in pattis other than that of the landlord, he can retard the growth 
of the usage in this patti by refusing to acknowledge the validity of transfers therein. 
In Radha Kishore Manikya v. Ananda Pria 8 C. W. N. 235, the facts found 
were that, in a certain locality, upon transfer of a non-transfcrable holding, the 
landlord docs not recognise the transferee as tenant, but all the same he received 
rent from the transferee, granting a receipt, in which the original holdcr^s 
name is entered as tenant, and in which the transfereeVs name is entered as a 
person through whom the payment is made ; afid that, when the transferee does 
not personally pay the rent, but sends it by an agent, the name of this 
agent is also entered as the person by whose hand the payment is made ; also 
that until the transferee pays the nazar^ the original holder remains recorded in the 
landlord’s books as tenant. It was held that, upon these facts, it might be found 
that a rayat is entitled to sell his holding without reference to tlic landlord, provided 
only that the pu?*c]iaser pays to the landlord a customary fee ; also, that the finding* 
that tenants do transfer their rights of occupancy without the landlord’s consent 
docs not in itself establish a usage in this respect, so as to affect -c m rig! i of tlie 
landlords to accept or refuse to consent to such transfer ; also, that the finding that 
payment of a uazar was requisite to validate such transfer would imply that the 
landlord’s consent was necessary ; and finally, that, tlie nazar not having been 
paid by the transferee in the particular case, the landlord was entitled to a decree for 
ejectment. Where it was found that there was a custom to the effect that the 
transfer of occupancy rights was not valid except on payment of ordinary fees to 
the landlord held that the transferee not having done so the transfer was invalid, 
Sibo Sundari Ghosc v, Rai Mohun Guha 8 C. W. N. 214. 
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Limitation. 


184. (i) 

Lil'nitation on 
appeals ac-d appl. ca- 
tions in Schedule 11 ^. 


The sails, a]>peals» and applications specified 
in S('hcdulc III annexed to this A('L shall be 
instituted and made within the time r; escribed 
i.'i that scdieduic for them n'spcctively ; and 


every such suit or appeal instituted, and appli- 
cation made, aficr the period of limitation so prescribed, shall 


be dismissed, although limitation has not hen pleaded. 


(2) Nothing in this section shall revive the right to institute 
any suit or appeal or make any application which would have 
been barred bv limitation if it had been instituted or made im- 
mediately before the commencement of this Act. 


Suh-sectionCI):— Th i.s section is controlled i'v s. 185, and llierefore these provi- 
sion.s are complemented by the delinilions and provisions o{ the famitation Act. 

'fhe word sail ” therefore has been evidently used in the 
sense in which it lias been defined in Act XV of 1877, 
that it docs not include an appeal or an application.'’ So in Act IX of 1871: 

We think that the '*'ord ‘ suits ’ in the Act of 1871 was not intended to include 
‘ application.' In the Act of 1859 the word mi^ht have had a more extended meaning, 
but in the Act oi 1871 a distinction seems to have been carefully drawn between 
‘ suits/ 'appeals/ and 'applications/ each of these subjects being separately dealt with, 
. “.d in different divisions of the schedule." — (Dhunessur v. Gridiir Sahay, I. L. 

2 Tal., 336 / sec 9 W. R., 492; I. L. R., i All., 97.) But in Mungal 
' ''rrhed v. Grija Kant, I. 1 .. R., 8 Gal., P. 0 ., 51, an application for execution of 
;^cc has been held to be an application iif the suit in which the decree has 
\ obtained. Therefore a suit would include applications for execution ; so in 
o.ilai V. Goberdhunlall, I. L. R., 9 Cab, 446 ; .see Keratansi Kalanjie, I. L. 
2 Bom., 148; I. Tj. R., 10 Cab, 748. Act XV’^ operates from the date ^on which 
me into force as regards all applications made under it. (Behari Lall v. 
rdhan Lall, I. L. R., 9 Cab, 416, dissented from.) An application for exe- 
1 was made on the 2nd March 1872. In the execution-proceedings, certain 
uies were attached and a sale-proclamation was issued. A claim to a portion 
properties was then preferred by third parties allowed on the 17th of June 
rhe decree-holder failed to take necessary measures to bring the remainder 
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of the property to sale, and the case was struck off on the 4th of July 1872. A sub- 
sequent application for excculion was made on the 14th June 1875, It was held that 
the subsequent appheation was not barred the provisions of s. 20, Act XIV of 
1859. Bond fide procee< linens in resistance of a claim to attach properties are 
proceedings to enfon'e a decree within the hicaning of s. 20 of Act XIV of 1859.-— 
^Bccharam Dutla -zc Abdul Waheb, I, I,, R., ii Cal., 55. 

Shall bo instituted - — Explnnarion of s. 4 of Act X V of 1877 which applies to 
this Act also by sub-s. 12) of s. 185, post, runs thu-i ; A suit i.s instituted, in ordinary 
cases, when the plaint is presented to the proper officer; in the case of a pauper, 
when liis application for leave to sufi as a pauper is filed ; and in the case of a claim 
against a compan}^ which is being wound by the Court, when the claimant first sends 
in his claim to the official licpiidator.’* But this j^iile is mialified by s, 22 of Act XV 
of 1877, so far as it concerns new pJdiniijJs or dcfenda/its added after the institution 
of the suit, which also shows what is meant by the words ‘ ordinary cases’ in the 
Explanation just referred to. Delay in the appointment of a gavdian ad li)item for 
a minor does not affect the dale of institution. — I. L. R., 4 All., 37. When the 
plaint was really presented on the 2()th July, it would not matter if the endorsement 
on the plairit stated that it wa.s presented on the 31st July, or that It was not accepted 
until the later date — \V)ung v, MacCorkimlale K) W. R., 159 ; see also 5 W'. R,, 207 ; 

6 \V. R., 39 ; 7 W. R., 157 ; 23 W. K., 447 ; I. L, R., i All., 260.) d'he date of 
institution is the date of the first presentation of the plaint- (I. 1 .. R., 4 AH., 37.) 
If the plaint is returned for insufficiency of stamp, or for any amendment and then 
it is presented again w’ithin the lime allowed or within a reasonable time, the date of the 
first presentation is the date of institution. s.une remark applies to appeals. — (See 

1 L. R., 2 All., 832, 875 ; I. 1 .. R., I All., 260 ; 23 \V. R., 447. See 7 W. R.; 
157, 241 ; 1 Mad. M. 0 . R., 427.) It ba^ been held b}’ the Punjab Clfut (’oiirt that 
an appeal is not ])rescnted within the me.ining of the iirst para, of s. 4 if it is not 
accompanied by tlie copie-» of decrees and judgment rc<[uire i by 5|i ot the (avil 
Ih'ocedure (V>de. (Sec it).) Order admitting an apiivsil .after time made 

ex pa rte \yy singl'‘ Jndg«* of tin High Court shting to rt'cei\ e applications for liie • 

admission of apjieals under a ink of the I ligli ('''urt midv' in pmsuance of 24 and 

25 Viii., ('. s. I and Let lot , Patcait the Court, s. 27, is liable to be set aside 

at the luMi ing of llie appeal by the I tivisioti (.'ourt , 0,1 ilie ground that the reasons 

for ad.nitting the appeal w'cre erroneous or inaJe(|u \le. 2 Id L. R., 184 ; 4 B. L. R., 
84 ; I. 1 .. R., I All., 34.) 'I'his reverses the decision in 8 W. R., 14a. In 10 B. L. R,, 
155, it w’as held that ihe order was open to the re\ lew. Lbulcr s. 48 t>l the Civil 
Procedure (kade, the plaint must b{' piT. >cnled to the Ca)urt or sac// officer as if appoints 
in this behalf (si*e 6 Bom., 234.) A plaint may not be presenti'd at the private 
residence of the Judge or ol'iicer. — 17 N.-\V. P., 5 ; contra, Staith. S. Ch Cf. Ref., 36.) 

1 he w'ord ‘ pr( .scribed ’ has a techni(vd tij oaiiig in the Act (7^ a/e cl. J5 oi s, 3, 

Within the time pro ante,) In the section, however, that technical meaning can- 
cribed in that St'liedulo. , , ,,,, , •1,11 -i , > 

not nbt.iin. 1 lie woid ‘prescribed here means prescribed 

l»y the Act as the context clcaily bhows. * 
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1 his penalty must be enforced even if the defendant is willing to confess judg^- 

Shall be dismissed Narain Islam, 13 0. 1.. R., 153, 155 ; Jaimal 

not been Singh 7'. BhagT, Rivaz, 15, The point of limitation is one 

whicli, whether it be taken by the defendant or not, the 
Court is hoiin^ to entertain.— Ramo)'*' 7/. Brotigton, I. L. R., 10 Cal., 652, 658; 
2 Bom., H. C. R., 162 ; 2 Wym, llcp., 24. Instead of dismissing the suit, the Court 
may allow the plaintiff to withdraw his suit in order that he may proceed against the 
defendant in a foreign Court where the law of limitation may not be the same as that 
of British India. — (I. 1 .. R., 6 Bom., 103, 107.) The munsiff dismissed a suit as barred 
by limitation ; the Judge on appeal set aside the mr.nsiff s decision and remanded the 
suit for investigation on the merits. The munsiff then gave the plaintiff a decree in 
full ; the Judge on appeal disallowed a part of the claim ; the plaintiff appealed to the 
High Court. The defendant preferred a cross-objection to the Judge's finding of 
fact as to the part decreed. 'I'he IJigh Court is bound to consider the question of 
liiuil.Uion, althougli it is not open to the respondents to take this objection themselves. 
— Ambalu Nadu Vakat, I. f.. R., 6 Mad., 325. Compare 13 W. R., (Pk B.), 
13 W, R., 52 ; I Agra, 24S ; 3 Horn., H. C. K., 164; i B. L. 1 \., 25 ; 7 W. R., 
67; 4 Moo,, I. A., 509; 14 \V. R., 370.) If the question of limitation has been 
decided (directly or indirectly between the parties, it cannot be raised again in a 
.subsequent stage 'd the same case. — Munga Pershad v, Grija Kant, ii CJ. 1 ... R., 
P. C., 1 13; also II C. L. R., 145.) Remanding a case on appeal is indirectly or 
constructively determining that the suit is not barred by limitation. — Moriibin v, 
Gopalbin, I. L. R., 2 Bom., 120, 131. Judgment-debtor cannot raise the pica of 
limitation in respect of execution -proceedings under which his property has already 
been sold and purchased by a third party. — (I. L. R., 6 Mad., 237 ; 1 . I.. R., 10 (kal., 
220.) Where the defendant successfully pleads limitation, the suit must be dismissed 
with costs, evcMi if the plea is used for the purpose of refusing to perform admitted 
obligations. —(Banning, 283; P. R., 7 Eq., 75.) Where however, the defendant 
does riot plead linutation at the first stage of the case, the Court may refuse to award 
costs to him. — ( 1 . L. R., 6 Mad., 178.) Illustration (h) of s. 4 of Act XV overrules 
Bharat v, Issur Chunder, 8 W. R., 141. It rims thus: “An appeal presented 
after the prescribed period is admitted and registered. The appeal shall nevertheless 
be dismissed.” 

Sub-SQCtiOH ( 2 ). Bengil Act VIII of 1869 made a special provision of 

limitation for applications for review. The present Act docs not reproduce it. Under 
the old Act an a]q)lication for review, if not filed within 30 days of the judgment, 
would liavc been barred by tlie old law. Under the new Act, the Indian Limitation 
Act would apply to a case like this, and the applicant will get three months’ time for 
filing his review. Suppose at the date of the commencement of the Act 30 days arc 
over, under this sub-section the applicant is barred; but sufipose at the date of the 
commencement of the Act, 29 days have only expired, this sub-scction will not apply, 
and it may be argued that the applicant will get three months’ time. But not so; we 
must read this section with s. G of the General Clauses Act, and the old law will 



sr.c. iSs.j 


573 


BENGAt. TENANCY ACT. 

I 

guveni a case like this. Compare Siib-s. (4) of s. 2. Schedule III prescribes one 
period of limitation for all suits for arrears of rent brought under the provisions of 
the Act, whether the rent is payable under a lea'^ic or not, and whether the lease is 
registered or not. — Makcn;'i(4?^ Haji S3'ad Mahomed Ali Khan, I.K.R,, 19 Cal., 1. See 
also Iswari Pershad Naraia Sahi v. Crowd}", ^.L.R., 17 C^l, 469. ft is equally 
applicable to suits for arrears of rent of patfii — Burnamayi Dasi v, Burma Mayi 

choudhur.ani, I.L.R, 23 'Cal., 191. Hut cases which do not come within the purview 
of the Schedule are governed, as to limitation, by Act XV of 1877 [‘^ce section 185, 
sub-section (2) post,'] 

185 , (i) Sections 7, 8, and 9 of the Indian Limitation Act, 
shall not apply to the suits and applications 
tlEin 'Limkation'' Ac't i^^entioned ill the last* foregoing section. 

(^) Subject to the provisions of this Chapter, 
the provisions of the Indian Limitation Act, 
1877, shall apply to all suits, appeals, and applications mentioned 
in the last foregoing section. 

Sub'SSetien (I). — Section 7 provides that, if a person is .a minor, insane, or an 
idiot ;il tlio tin.e Irom which the period of limitation i.s to be reckoned, he may institute 
a suit or make his application within the same period after the disability has ceased, 
as would otherwise have been iillowed from the time prescribed by the law. Compare 
Dinanath v, Roghoonath, 5 \V. R. Act X 41 ; Girja Nath v, Patani Bibi, 
I. L. R. 17 Cal. 2(33. Section 8 provides that when one of several joint creditors or 
claimants is under such legal disability and a discharge can be given without his 
concurrence, time will run against them all ; but it such discharge cannot be given, 
time will not run ag linst any of them until one of them becomes capable of giving 
such discharge. Section 9 provides that when once time has begun to run, no subse- 
quent disability or inability to sue stops it. 

Sub-section (2).— Subject to the provisions of this Chapter— So s. 6 of Act 

XV of 1877 provides : “ When, by an} special or local law now or hereafter in force 
in British India, a period of limitation is specially prescribed for any suit, appeal, or 
application, nedliing herein contained shall affect or alter the period so prescribed 
sec s. 6 Act IX of 1871 and s. 3 of Act XIV of iSsq. These rules are founded 
upon the maxim generalia special ibus >20ft derogant] — a general later Act does not 
repeal, control or alter an earlier special or local one by mere {application. Such an 
Act is presumed to have only general cases in view, and not particular cases which 
have already been provided for (Maxwell, 157.) “ The reason is that the Legislature, 

having had its attention directed to a special subject, and observed all the circumstaqces 
of the case and provided from them, docs not intend, by a general enactment after- 
wards, to derogate from its own act, where it makes no special mention of its intention 
to do so.” — Unnoda Prosad v, Kristo Kumar, 19 W. R., 5 P. C. ; the Collector 
Puni’iar, i Mad., 19, no. It was accordingly held that tlie general law of limitation 
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(Act XIV of 1859), in the absence of any express ^vords, or ^lecessClvy implication, 
did not repeal or affect the limitation clauses of the Bengal Rent Law (Act X of 1859)* 
--Unnoda Prosad v, Kristo Kumar/19 W. B., 5 » C. ; Paulson v. Modhu Sudan, 

2 W. R., Act X, 21, E. B. Section 6 of Act IX of 1871 »aved special and local laws, 
now or hereafter to*be in force, so that whether the general Act was later or not, 
its provisions could not be imported into any local or special law. And after the 
passing of that Act it was held that the provisions as to disability contained in that or 
any other Act could not apply to a suit under a special Act. 1 hakur Kupitnath 
'fhe Government, 13 B. L. R., 4^5 ; 22 W. R,, 17. Similarly the provision in s. 5 
of Act IX as regards the period of limitation expiring on a day when the Court is 
closed, has been considered to be inapplicable to suits for arrears of rent under Act 
VIII of 1869 B, C. — Paran Chiiijder 7/. Mutty Lall, 1 . L. R., 4 Cal., 50 ; 2 C. R., 
543.) Act XV of 1877, however, has altered the law. It has been held by the Calcutta 
High Court that the language of s. 6, Act XV of 1877, has introduced a cliangc in 
the law. Under Act IX of 1871 the rule was that local and special laws of limitation 
The provisions of the 'verc not to bc affected by the general law, but under Act 

is the periods of limitation prescribed 
&c. j^pccial or local laws shall not be altered or affected by the 

general law. This raises an inference that the Legislature intended 
provisions ami exceptions contained in Act XV of 1877 should be applicable to suits, 
appeals, or applications goy/erned b}^ special or local laws of limitation. Accordingly 
the general provision of s. 5, Act XV of 1877 (as regards the period of limitation 
expiring on a day when the Court is closed), has been applied to suits under Act VIII 
of 1869 B. C.— (Gopal Chand v, Kristo Chunder, 1 . L. R., 5 Cal , 314 ; Khosal ?/. 
Gunesh Dutt, 1 . L. R., 7 Cal., 790.) Similarly, the general provisions of s. 12, Act 
XV (as to exclusion of time occupied in obtaining copies of decrees &c.), and sf s. 
19, Act XV (as to acknowledgment of liabilities) have been considered an[dicahlc 
to applications and suits under Act VIII of 18O9 B. C.-— (Biharilal 7\ Mun^^^'ilanath 
1 . L. R., 5 Cal., no.) In the report of this case a similar ruling of Sir Richard 
Garth is referred to. Sec Parbatinath 7/. Tejmoey, L L. K., 5 C ah, 303. But as 
these general provisions and exceptions modify the periods of limitations prescribed 
by local and special Acts, they may be said to ‘alfcet,’ if nut ‘alter,’ those periods. 
And altiiough the corresponding section of Ai:t XIV of 1859 (*5. 3 ) I'eU'rred to \.\\c periods 
of limitation only, the general provisions of that Act were held by the Pri'y Council 
to be inapplicable to suits for which a shorter period of limitation had been prescribed 
by a special Act.- l/nnoda Persaud 7c Kristo Kooniar, 19 \\(. R., 5 P. C. ; Mahomed 
Bahadoor 7A The Collector, 21 W. R., 381; P. C. See also Hariram 7/. Vishun, 
10 Bom. 204. Besides, under the well-established rule of construction to which we 
hayc referred, a mere inference, unless it is a necessary one, is not suflicient to rebu^ 
the presumption that the Legislature docs not intend by a general enactment to 
interfere with a special one. — 19. W. R., 5, 6, 7, P. Ch?JOn the other hand, it should 
be remembered that Act XV expressly provides (see s. i) that ss. 2 to 25 shall not 
apply to suits under two particular special laws, vix., Act IV of 18C9 and Mad. Reg. 
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Vl^of 1831. From this it would seem that the Legislature intended that to suits 
under other special laws, those sections may, as far as possible, apply. Hence in 
Ram Raw v. Venkatisa? L 1., R., S Mad., 171, F* B., the Jujdges of the Madras High 
Court were of opinion that s. 19 Act XV of 187/, was applicable to summary 
applications under special and local laws, such»as the Acts regulating the rights 
of landlord and tenant in the North-Western Provinces and in Bengal. Q fiery — If the 
general provisions of Act XV are applicable to suits and applications under all special 
and local lavv.s, wliey lias the Legislature expressly extended those provisions to suits 
under Act XVIll of 1881 (see s. 23, Act XVIIl of 18S1, the Central Provinces Land 
Revenue Act), 'i'hc general provisions of the Limitation Act are contained in ss, 5 — 25, 
For decisions under those sections, the reader is referred to the author's Indian Limita- 
tion Act. Lven under the old law it was held that the piovisions of s. 5 of the 
Limitation Act arc applicable to suits under Act \hll of 1869 B. C.-— Fkhari Lall 
Mukerji v. Mungola Nath Mookerjee 1 . L. R., 5 Cal., no; Golap Chand Nowluckha 
V. Kristo Chunder Dass Biswas 1 . L. R., 5 Cah, 314 ; Khoshe Lall Mahton v. Gunesh 
Dutt L. R., 7 Cal., 690. Compare Khettcr Mohun Chuckerbutty 7/. Dinabasshy 
Shaha 1 . L, R., 10 Cal., 265 ; Nagcndra Nath Mullick v, Mathura Mahun Parhi 
1 . L. R., 18 Cah, 368. In Nagcndranath Mullik 2/. Mahura Mohun Pcrsjhi, 1 . L. 
R., 18 Cah, 368, F. B., the Calcutta High Court held that the provisions of section 
14 of the Limitation Act were not applicable to suits for arrears of rent under Act X of 
1859, but sub-section (2) is quite explicit and this ruling does not apply to present Act. 

Is the claim for rent in abeyance during litigation :• — When there has been 

litigation between two persons, and in the result it has been found that they 
stand to each other in the relation of landlord and tenant, and stood in that 
relation while the litigation was proceeding, but, until their mutual rights were 
finally determined, the landlord was unable to sue the tenant for rent, the period 
of limitation for a suit for the rent in question should be counted from the termina- 
tion of such litigation. — Rent Commission’s Report, para 162 ; Ranee Burnamoyee v, 
Shoshce Mukhec Burmonia, 12 Moo. 1 . A. 244 ; 1 1 W. R., P. C. 5 ; 2 B. L. R., P. C. 
10. See also.Ishan Chandra Ray v, Khaja Assanulla 8 B. L. R., 537 note ; 16 W. R. 
79; Dindayal Paramanik Radha Kishori Debi 8 13 . L. R., 536; 17 W. R., 415; 
Mohesh Chunder Chakladar v, Gungamonee Dasee i8 W. R., 59, and Dhunput 
Singh V, Saraswati Misrain 1 . L, R., 19 Cal., 267, This rule is, however, not 
applicable wliere, altliough the landlord has denied the contnuance of the relation 
of landlord and tenant, and attempted to put an e«d to that relation, the tenant 
was, nevertheless, not dispossessed, and there was in consequence nothing to prevent 
the landlord from suing’ for and recovering his rent. See Watson & Co. v, Dhanen- 
dra Chandra Mukhurji, 1 . L. R., 3 Cal., 6; Brajendra Kumar Rai v. Rakhal Chandra 
Rai, ib.f 791 ; Haro Prasad Rai Qopal Das Datta, 817 ; Haronath Rai 
Golak Nath, 19 W.R., 18 ; Barada Kanta Rai v, Chundra Kumar Rai, 23W.R., 280; 
Haro Prasad Rai, v. Gopal Das Datta, I. L. R.| 9 Cal., 255; 12 C. L. R., 129 ; 
Sherriff t;. Dinanath Mukherji, 1 . L. R., 12 Cal., 258 ; Haro Kumar Ghosh v. Kali 
Krishna Thakur, 1 . L, R., 17 Cal., 251 ; Barnomayi Dasi Bramamayi Qiaudhurani, 
I. L. R., 23; Cal., 191 ; Mahomed Mazid^/' Mahomed Ashan, 1 . L, R., 23 Cal., 205. 



576 


BENGAL TENANCY ACT. 


CHAP. XVII. 


CHAPTER XVH. 
Supplemental. 


Penalties. 


Penalties for illog^al 
interference witli pro- 
duce. 


186. (0 person, otherwise than 

in accordance with this Act or some other 
enactm'cnt for the time being in force, — 


{d) distrains or attempts to distrain the produce of a ten- 
ant’s holding, or 


(/;) resists a distraint duly made under this Act, or forcibly 
or clandestinely removes any property duly distrained 
under this Act, or 


(c) except with the authority or consent of the tenant 
prevents or attempts to prevent the reaping, gather- 
ing, storing, removing or otherwise dealing with 
any produce of a holding, 

he shall be deemed to have committed criminal trespass 
XLV of i860. within the meaning of the Indian Penal Code. 

( 2 ) Any person who abets within the meaning of the 
^ Indian Penal Code the doing of any act 

XLV of i860. . , . , • / \ ^ 

mentioned in sub-section (i), shall be deemed 

to have abetted the commission of criminal trespass within the 
meaning of that Code. 

Sub-section (I) ; — Tlie punishment under section 447 of the Indian Penal Code 
for these offences is imprisonment of either description for a term which may extend 
to three months, or fine which may extend to five hundred rupees, or both. 
Sub-S6Ction (2) • — See sections 109 and 116 of the Indian Penal Code. 


Agents and representatives of landlords. 

187. (i) Any appearance, application or act, in, before 

Power for landlord or to any Court or authority, required, or 
to act through agent, authorised by this Act to be made or done by 
a landlord, may, unless the Court or authority otherwise directs. 
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be made or done also by an agent empowered in this behalf by 

a written authority under the hand of the landlord. 

• . • 

(2J Every notice required by this Act to be served on, or 
given to, a landlord shall, if served 'on, or given to, 'an agent 
empowered as aforesaid to accept service of or receive the same 
on behalf of the landlord, be as effectual for the purposes of 
this Act as if it had been served on, or given to, the landlord in 
person. 

(3) Every document required by this Act to be signed or 
certified by a landlord, except an instrument appointing or autho- 
rizing an agent, may be signed or certified l)y an agent of the 
landlord authorized in writing in that behalf. 


188 . 


Joint-landlords to 
LCt collectively or by 
ommon agent. 


together, or by 
or all of them. 


Where two or more persons are joint-landlords, any- 
thing which the landlord is under this Act 
required or authorized to do must be done 
either by both or all those persons acting 
an agent authorized to act on behalf of both 


Suits for arrears of rent by co-sharers Under the old law a co-sharer land- 
lord could collect his share of the rent separately, and sue for it separately, when it had 

been arranged between the co-sharers and the tenants that 
the latter should pay each co-sharer his proportionate share 
of the entire rent. Such an arrangement might be evidenced either by direct proof, 
or by usage from wliich its existence might be presumed. In the absence of such an 
arrangement, a separate suit by a co-sharer for rent could iiot be mainlaintcl. — Ghan 
Mahomed z/. Moran, I, L. R., 4 Cal., 96 ; 2 C. L.. R., 370 ; Ramjai Singh v, Nagar 
Ghazi 5 W. R., Act X, 68 ; Ganga Xarain Das 7/. Saroda Moluin Fai, 12 VV. R., 30; 

3 B. L. R., A. C., 230; Sri Misra v, Crowdy, 15 W. R., 243; Indramani Barmani 
v, Sarup Chandra Pal, 15 W. R,, 395 ; 12 B. L. R., 291 ; note; Bhairab Mandal 
z/, Cangaram Banurji, 17 W, R., 408; Haradhan Gossami z/. Ram Nawaz Misra, 
17 VV. R., 414; Dinobandhu Chaudhri z/. Dinonath Mukhurji, 19 \V. R., 168 ;i 
Lalan v Hemraj Singh, 20 \V. R., 76; Baikanto Kaibarta v. Sashi Mohan Pal, 22 
W. R., *526; Brajo Kishor Bhattacharji Uma Sundari Debi, 23 W. R., 37 ; 
Dinobandhu Rai v. Uma Charan Chaudhri, 23 VV. R., 53; Ann Mandal v, 
Kamaludin, i C. Ij. R., 248 ; Ahamuddin v, Girish Chandra Shamanto, I. L. R., 

4 Cal., 350 ; Lutfulhak 7/, Gopichandra Mazumdar, !• L. R,, $ Cal., 941. But see 
contra, Amrit Chaudhri v, Haidar Ali, W. R., Sp. No., Act X, 63 ; Mahomed Singh v. 
Maghi Chaudhurain, i W. R., 253 ; Piari Mohan Singh v, Mirza Ghazi Mazumdar, ii 
W. R., 270 ; S. 0 .. 2 B. L. R., 337 ; Dinobandhu Rai v. Uma Charan Chaudhri, 23 W, 

53« But without such an arrangement a co-sharer landlord could sue for»his separate 
share of the rent, if he made all his co-sharers co-defendants, or he could ask the Court 

.73 
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to make them co-defendants. — Harkishore Das v. Jugal Kishor Shaha, i6 W. R., 
281; Salehunnissa Khatun v, Mohesh Chandra Rai, 17 W. R., 452; Diirga Charan 
Sarmah 7'. Jampa Dasi, 21 W. R., 46s 12 B. L. R., 289; Mckhoda Sundari Dasi 
77. Karim, 23 W. R., ii ; Kali Charan Singh v. Solano, 24 W. R., 267 ; Srinath 
Chandra Chaudhri 7;, Mohesh Chand'ia Banclopadhya, i C. L. R., 45^; Jadu Das 
V, Sutherland, I. L. R., 4 Cal., 556; 3 C. L. R., 223; Ganga Narain Sarkar Srinath 
Banurji, I. L. R., 5 Cal., 915 ; Abhai Gobind Chaiidhri v, Hari Charan Chaudhrr, 
I. L. R., 8 Cal., 277: contra, Annoda Charan Bai v. Kali Kumar Rai, B. L. R,, 
4 Cal., 89 ; Manohar Das 7^ Manziir All, I. L. R., 5 All., 40. He was not bound 
to ask his co-sharers to join him as plaintiffs.— -Tarini Kant Lahiri v, Nanda Kishor 
Patranavis, 12 C. L. R., 588. He might also claim the whole rent and ask the 
Court to make the other co-sharers plaintiffs with him- (Tara Chand Banurji 7^ Amir 
Mandal, 22 W. R., 394). In a subsequent case it was laid down that this was the 
proper course for him to pursue in such cin umstances — Jadu Shat v. Kadambini Dasi, 
I. L. R., 7 Cal., 150. When a tenant had been accustomed to pay his rent jointly 
and was sued by one of the co-sharer^,, the other co-sharer landlords being made 
defendants, and the tenant pleaded that he had paid the rent to the co-defendants, 
who admitted the receipt of it, the suit was dismissed, it being held that the remedy 
of the co-sharer landlord was against the other co-sharers and not against the tenant. 
— Ahamuddln v, Grish Chunder, I. L. R., 4 Cal., 350. It h,is been held by the 
High Court that s. 188 makes no ch«'^ngc in the previous law regarding the recovery of 

rent by a co-sharer landlord. In one of the eailief^t cases 
decided by the High Court, it was said we can find nothing 
in the (Bengal Tenanc}’) Act which authorizes a landlord to bring a suit for recovery 
oi arrears of rent. The terms of the section (18K) sliould be strictly construed, for we 
cannot assume that the Legislature intended to alter the practice of our Courts as 
established by numerous decisions. — FVemchand NuskurT/. Mokshodu Uebi, I. L, R., 
14 Cal., 201 ; see also Jugabundhu Patuck v, Jadu Ciliose Alkushi I. L. R., 15 Cal., 
47 ; Umesh Chandra v. Na-ir Mullik, I I.. R., 14 Cab, 203, ante. It was therefore 
held that, as there was nothing in the Act wliich aulhopised a landlord to bring a suit 
against a tenant for ai rears of rent, one of several joint landlords is still competent 
to sue for the entire rent, making his cu-sharers parlies te the suit. But where a 
tenant had taken a lease from one of several joint landlords in respect of his own share 
of the holding, it was held that the landlord was entitled to sue for rent without 
joining his co-sharears. — Bihari Churan Sen v. Bhuth Nath Pramanik, 3 C. W. N., 
214 ; see Panchanan Banurji 7/. Raj Krishna Gulia, I. L. R., 19 Cal., 617.* When 
a decree for the entire rent of a tenure is obtained by one of several co -sharers 
by making the other parties defendants and is executed by him alone, the decree has 
the same effect as if obtained by all the co-sharers, and see. 188 has no applica- 
tion. — (Chandra Sikhar Patra v. Rani Manjhi, 3 C. W. N., 386). It is only when 
plaintiffs can show that those entitled as co-sharers to join \vith tliem refused to join, 
or have otherwise acted prejudecially to their interests, that they are entitled to 
sue al one and make their co-sharers defendants in the suit. — Dwarkanath Mfttra v. 
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Tara Prasanno Rai, I. I. R,, 17 Cal., 160., Jibanti Nath Khan v. Gokul Chandra 
Chaudhuri, I. L. K., 19 Pal., 760; Sashi Sikhares.swar Rai v. Giris ( handra 
Lahiri, i C. W. N., 659. Hut such a sj.iit should^ not be dismissed merely 
on the ground that there is no evidence to show that the other co-sharers refused to 
join as plaintiffs : — E3issessar Rai Bhaudhri 7/. Braja Kant Rai, i C\ W*. N., 221). If 
co-sharers are unaware whetlicr the sliare of the rent due to their other co-sharers 
fias been paid or not, they are entitled to bring their suit in the alternative, asking 
for their share of the rent only in the first instance, but prat ing that, if any portion 
of the duo to their co-sliarors bo unpaid, they * may be allowed to amend their plaint 
and claim a decree for the entire rent. — (Prakash Lai v, Ekkauri Balgovind Sahai, 
i. L, R., 19 ^'al., 735). In Piari Mohan Basu tr Nobin Chandra Rai ( 1 . L. R., 
26 Cal., 409; 3 C. W. N., 271), as the Court was of opinion that lh.Lr«.' was a conflict 
between the cases of farini Kant Lahiri v. Nanda Kishor Pa’.ronavis (12 C. L. R., 
58S), Dwarkanath Mitlra 7/. Taro Frasanna Rai, (L L. /?., 17 Cab, 160), Bisseswar 
Rai Chaudliri 7^ Braja Kanta Rai (i C. W. N., 221), and Shashi Shikareswar Rai 
V, Grish (diandra Lahiri (i C. W. N., 059) referred the following question for the 
decision of a Full Bench : “ When two parlies contract with a third party, can a 

suit by out of them, making the other a co-defendant, be dismissed, because the 
plaintiff had not proved that the co-dcfcMu.lant had refused to join as plaintiff V* The 
Full Bencli answered this question in the negative. When a number of landlords 
collect rent jointly, the fact that one of them alone has got his name registered under 
the Land Registration Act in resjicct of his share does not entitle him to recover 
his .share of the rent separately. — Uampad Singh z*. Raindas Pandi, i C. W. N., 
ccxlv. Where and estate belonging to sever il owfiers was partitioned and each of 
them brought separate suit for arrears of rent against the tenant, it was held that the 
suit was maintainable, and th.at apportionment of the sum due might take place, all the 
parties interc.sted^having j;ecn made partic.s, and ; that sertion 18S did not Ixir the 
suit, as the .s<'clion does not presc'ribc that the relation of joint landlord is to enure 
for ever. — -Raj Narriin Mitlra Kkadari Bag, 4 C. W. N., 491.. 

Oo-sharor’s right to suo for enliancoment or assessment of rent (^ne CO- sliare r 

landlord cannot enhance the rent of his share, such an enhanccmenl being inconsistent 
with die continuance of the lease of the entire tcinn-e. — Ghani Mahomed 7^ Moran, 


1 . L. R., 4 Cab, 96; 2 C. L. R., 370 ; .sec also Bhair.ib M;ui ial ?•. Gang iram Raruirji, 
17 W. R., 408; 12 B. L. R., 290, note; Haradhan Gossami 7/, Ram Nawaz Misra, 

17W. R.,414; Raj ( handra Mazumdar v. Rajaram Gop, 
* 22 W. R., 383 ; Chuni Singh 7/. Hira Mahata, 9 C. L. R., 37 ; 
L L. R., 7 Cab, 63^; Kashi Kislior Rai 7/. Alip Mandal, I. L. R., 0 Cal., 149; 
Jogendro Chandra Ghosh v. Nabin Chandra Chattopadhya, L L. H., 8 Cab, 353 ; 
10 C. L, R., 331 ; Kali ('handra Singh zr. Raj Kishor Bhadro, 1 . L. R., 11 ('ab, 615; 
but see contra Dukhi Ram Sarkar 7/. Goubar' Mandal, 10 W. R., 307 ; Sarat Sundari 
Debi V. Anand Molian Gliatak, 1 . L. U., 5 Cab, 273 ; 4 C. L. R., 448 ; Bidhu Bhushaii 


Basiw-y. Kamaradin mandal, 1 . I.. R., 9 Cab, 864; Rash Bihari Mukhurji v. Sakhi 
Sundari Dasi, L L. R., ii ( ab, 644). He could not do so, even if he made all his 
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co-sharers parties to the suit. — (Bharat Chandra Rai v. Kali Das De, I. L. R., 5 
CaK, S74;SC. L. R., 545. See cofitm, Gopnl v. Macnaghten. 1. L. R., 7 

751). But he could issue a notice of enhancement provided the suit was brought by 

all the share-holders. — (Cluini Singh Hira Mahata, I. L, R., 7 Cal., 633; Bidhu 
Bhushan Basyu Kamaradin Mandal, I. L. R., 9 Cal., S64). Under the provisions 
of this Act joint-landlords cannot enhance t^s. 6, 33> 43 4^)> rent of their 

tenants except jointly or or by an agent authorized to aA 
Present law. behalf of all of them.— (Gopal Chandra Das v. Vmesh 

Narain Chaudhri, I. L. R., 17 Cal., 695; Mahib Ali 7/. Amir Rai, I. L. R., 17 Cal., 
540; Haladhar Shaha 7^ Rhidai Sundari, I. L. R., 19 Cal., 593; Baidya Nath De 
Sarkar 7;. Him, 2 C. W. N., 44; I. L. R., 25 Cal., 917 . But contracts for enhanced 
rent executed before the passing of this Act do not come within the operation of 
this section. — Tejendro Narain Smgh 7/. BaL,; gh, I. L. ,R*, 22 Cah, 658). Co- 
sharer landlords who arc joint-landlords cannoi now sue separartely for additional 
rent for additional land found Ij incasureinent to be in a tenant’s possc.ssion see. 
52 (a) ; Gopal Chandra Das v, Umesh Narain Chaudhri, I, L. R., 17 Cal., 695 > 
Bindu Bashini Dasi v, Piari Mohun Basil, I, L. R., 20 Cal., 107). But where the 
tenant has agreed to allow one of several co-sharer landlords to deal with him as 
his own tenant without reference to the rights of other co-share landlords, the effect 
is to create a separa' 0 tenancy under such fractional co-sharcr and the provi.sions of 
.section 188 are inapplicable. — Panchaiian Banurji v. Raj Kumar Guha, I. L. R., 19 
Cah, 610. Compare on this point Baldyo Nath De Sarkar v. Him, 2 C.W. N., 44 ; 1. R. 
R., 25 Cal. ,91 7). So too, when a tenant executed a kabulyat agreeing to pay rent for 
a certain area at a certain rate, and further, agreeing to pay rent at the .same rate for 
an additional area on its becoming fit for cultivation, it was held that a suit brought on 
the kabulyat by the co-sharer landlord in whose favour it had been executed, would 
lie. It was said that the suit was not one for enhancement or one for additional 
rent for excess land, and if tlie plaintiff was entitled, as be admittedly was, to 
realize his share of the rent separately, there was no reason wliy he should not be 
entitled to claim separately the rent that was payable, not upon a fresh adjustment 
of the rent inconsistent witli a continuance of the oldtcnanc3% but upon an ascertainment 
of the rent payable in accordance with the terms of the original letting. — Ram 
Chandra Chakravarti v. Giridhur Datta, T. L. R., 19 Cal., 755. Phis was as 
followed in Tejendro Narain Singh 7/. Bakai Singh, I. L. F^., 22 Cal, 658 ; and 
Dintarini Dasi v. Broughton, (5 C. W. N. 225.) But this is not the case when the 
rent has to be ascertained and adjusted after measurement. — Baidya Nath De Sarkar 
V. Him, 2 C. VV. N., 44; I. L. R,, 25 Cal., 917. So, when the defendants took 
possession of certain lands by gradual encroachment, and the plaintiffs, being co-sharer 
landlords, sued for assessment of rent ; it was held that the holding would be a new' 
holding and the rent assessed a new rept, sec 52 would not apply and sec. 188 would 
be no bar to the suit. But if a co-sharer landlord sues for rent not merely of the 
additional land found in the possession of the tenant but in respect of the entire 
quantity of land found in his possession including the lands of his old hofting, 
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sec. 52 applies and s i88 bars the suit.—Abdul Hamid v, MahinI Saha, 4 C. W. 

508. 

Where tenant after the creation of the holding encroached upon certain lands 
and one of the co-sharer landlords brought a suit for his 
Absessmentof rent. share of the encroach^d lands and for assessment of rent, 

held that tlie encroachment should be regarded as a new holding and the rent that 
^ould be assessed would be a new rent and a suit for assessment of rent is not an act 
that is authorised by s. 188, and consequently ss. 52 and 188 would be no bar to such 
a suit: — Khondkar Abdul v, Mohini, 4 C. W. N., 508. Where a co-sharer landlord 
brought a suit against a raiyat foi# arrears of rent and for additional rent on the 
basis of a kabuliyat executed and the raiyat^ in which the right of the plaintiff to 
certain lands admitted and his right to additional rent for lands found on mea- 
sureilient to be in excess of the area stated was also admitted and the right of the 
plaintiff and the liability of the defendant were distinctly set out as the basis of the 
agreement between the parties, without any rf fcrcnce to the right of any other co- 
sharer landlord, it was held that the suit was maintainable although the plaintiflf^s 
co-sharer was not made a party, — Gobind Chandra Pal v. Hhamidulla Bhina, 7 C. 
W. N., 970. Held further that section 188 would not affect the co-sharer landlord's 
right under the kabuliyat unless the right to make such an agreement were otherwise 
forbiddin by the Act, and that section 178, which is the only section dealing with the 
full action of Lindlords and tenants in the matter of contracts, does not refer to such 
a matter. Where a whole body of co-sharer landlords and their tenants have come 
to an arrangement by which rent is made payable to the co-sharers separately in 
proportion to their shares in the estate, it is not competent for one of the co-sharers, 
so long as such arrangement subsists, to bring a suit for the full rents of the tenure by 
making his co-sharers parties co-defendants in the suit. — Raja Promoda Nath Roy 
Raja Ramoni Kant Roy, 9 C. W. N., 34. 

Cosharer’s right to grant attaohment of rent J — A fractional shareholder of 
a tenure has no right to grant abatement of rent in respect of a holding within the 
tenure independently of his co-sharer : — Syama Charan v, Saim MoIIah, i C, W. N. 
415. An abatement granted by a co-sharer independently of the other co-sharers 
would not be binding on the latter or on himself. Nor can a joint tenant sue separately 
for abatement or reduction of rent : he must make all the landlords and all the joint 
tenants parties to the suit. — Bhupendra Narain Dutt v. Ramon Krishna, I. L. J?., 
27 Cal. 41; ; 4 C. W. N., 107. 

Co-sharsr’s right to eject a tenant:— A fractional shareholder cannot 
sue for ejectment of a tenurcholder (s. 10), a raiyat at fixed rates (s. 18), an occupancy 
raiyat (s. 25), non-occupancy raiyat (s, 46) or an under-raiyat (s. 49). But a co- 
.sharer landlord who is the managing member of a joint family may eject — Annanda 
Mohan Surma v, Basir, S. A. 1568 of 1886, dated {5th January 1887); and section 188 
is no bar to a suit for ejectment by one of the co-sharer landlords when the suit is 
brought for ejectment under the contract law, on the ground of breach of the condi- 
tions ft the lease by the tenant. ~Haii Pria Dabi v. Ram Churan Myti, I* L. R., 19 
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Cal., 541. Where three documents hncl been executed by the tenant, in favour of separate 
co-sharers on different dates, stipulating' for the separate payment of each co- 
sharer’s share ol the rent, ihe three leases must be held to constitute separate tenan- 
cies, one of whiaii could be avoided without affecting the others. — Harendranarain 
Singh Chowdhury v. Moran, L L. IT, 25 Cal., 40. 

Miscollanoous powers of co-sharors or joint-landlords The term joint 

landlords” must be taken as includii g all co-sharers under wT.om a tenant holds, 

whether such co-sharers collect their quota of rent from the 
Joint lanulorJ. tenants jointly or separately. — l laladhar Shaha v. Rhidoy 

Suiulri, I. L. R., igCal. 593; Prem (diand 7^ Alokshada, 1 . L. R., 14 Cal., 201 ; Gopal 
V, Umesh, 1 . L. R., 17 Cal., 695 ; Beni Madhub v. joad Ali, 1 . L. R., 17 Cal., 390 (F. 
B.) It has been ruled by the High Court that a co-sharer landlord cannot apply under 

section 158 to- have the particulars of a tenancy determined ; and 
Application uiulcr s is«- extremely doubtful wliether a co-sharer 

can mea- sure land under set'tion 90. — Mohib Ali v. Amur Rai, I. L. R., 17 Cab, 538. 

But wh(‘n a zemindar has granted a mourasi tenure and llic 
Mt^asurement under s. has granted a duY'hionrasi tenure to a person who 

^ consent of the zemindar undertakes to pay direct to 

him the Vent payable to the inourasiday and to pay to the rnourasidaY his profits, the 
zemindar and the mouYasidar are not constituted joint landlords of the dar-mourasi- 
rfar within the meaning of sec. 188 of the Bengal Tenancy Act. Consequently the 
zemindar is entitled to sue the dur-motirasidar to hiive the lands measured and rent 
assessed upon the excess lands at the contract rate. — Alatangini v. Ram Das, 6 C. W. 
N. cxlvii^ 7 C. W. N., 93, A majority of landlords can apply for a survey and 
record of rights of any esl.ite or tenure or part thereof under s. 201, clause (a) ante. 

One or more proprietors or tenure-holders may apply for 
Application under s 103. a record of particulars under s. 103 ante and so obtain a 
survev of lands. Disputing an entry made in the course of a record of rights proceed- 
ing under sec. 106 of the Act docs not come within the meaning of the words “ anything 

which tl'.e landlord is under this Act lequired or authorised 
"*’* '^^* to do” as used in sec. 188: — Sh(u Bahadur Sahu 7;, M. II. 

Mackenzie, 7 C. W. N., 400. An application under s. 69 ante for the appraisement 

or division of crops is only authorized by this Act and not by 
A^ypraiEement nndt-r h 69 ('odQof Civil Procedure ; a joint landlord cannot make 

a separate af)plicatlon under that section, 'unless the whole body of landlords join — 
Nukheda Sing v. RIpu Mordan Singh, 4 C. W. N., 239. A joint landlord cannot apply 
separately for registration of improvements under section 80 ante, or for recording evi- 
dence of an improvements (section Si, ante,) for acquisition of 
lol; iihI it'll i62and land for building or other purposes for the good of the bolding 

or estate f seel ion 84, ante,) and cannot file a notice and enter 
an abandoned holding under section 87 ante, or apply for^a settlement of rents under 
section 105 /i) and (2) or institute a suit for having a dispute decide^ by a 

Revenue-officer under section 106 ante or make an application for having land alleged 
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to be proprietor’s private land recorded as such {.section 1 18, a;; or apply for dis- 
traint (section 121, ante)j or apply for attachment and sale of a tenure or holding 
(.section 162; ante . — Bljabanath Rai v. Durga J^rosunno Gliosh, I. L. R., 16 Cal., 
326; Beni Madhub Rai v. Jaodali Sarkar, I. L. R., 17 Cal., 390; Durga Charan 
Mandal v» Kali Prosunno Sarkar, I. L. R., 26 ^ah, 727 ; 3 C. W. N., 586 ; Sadagar* 
Sarkar v, Krishna Chandra [. L. R., 26 Cal., 937 ; 3 C. W. N., 742 ; Jarip v. Ram 
Ifiimar, 3 C. \V. N., 747). Or apply for declaration that c/z 2/;^ or land has 

ceased to be c/zi/r or dearah land [section 180 (3), ante\ A suit for recovery of 

damages for value of trees cTit down by a tenant is main- 
tainable at tli^ instance of one of several joint landlords : — 
Hrisi Kesh v. Sadhu Churn, 2 C. W. N., 80. 


Suit for recovery of dama 
ges. 


Rules under Act, 


189 . The Local Government may, from time to time by 
notification in the official Gazette, make rules 
consistent with this Act — 


Power to make rules 
regarding procedure, 
powers of officers and 
service of notices. 


(l) to regulate the procedure to be fol- 
lowed by Revenue-officers in the discharge 
of any duty imposed upon them by or under this Act, and may 
by such rules confer upon any such officer — - 

{(i) any power exercised by a Civil Court in the trial of 
suits ; 


{li) power to enter upon any land, and to survey, demar- 
, of j 8-- cate, and make a map of the same, and any 
power excrcisea])le by any officer under the 
Bengal Survey Act, 1875 ; and 


(e) power to cut and thre.sh the crops on any land and 
weigh the produce, with a view to estimating the 
the capabilities of the soil ; and 

(2) 10 prescribe the mode of service of notices under this 
Act where no mode is prescribed by this or any other Act. 

BllloS • — rules made by the Local Government under this section, with 
the Board’s instructions thereon, .are contained in Appendix to this work. It was 
held in Upadhya Thakur v. Persidh Singh, ( 1 . L. R., 23 Cal., 723). that rule 
25 of the former Chap, VI of the Government rules under the Act which allowed 
any number of tenants occupying land under the same landlord to be joined as 
defendants in the same proceeding for the settlement of rents had been legally 
made by Government under clause (i) of this section. See rule 39 of the person 
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Chap. VI All rules in the Board of Survey and Settlement Manual relating to the 
duties of Revenue officers making a survey and preparing a record-of-rights under 
authority of section loi of the Bengal Tenancy Act, so fai as such officers are 
judicial officers and purporting to be instructions to those officers, which have not 
been passed hy Government in the rianner prescribed by secs. 189 and 190, are 
altogether without sanction of law and arc in no way binding on such officers. — Secretary 
of State for India v. Nitai Singh I. L, R., 21 Cal., 49). * 

Rules for Chota Nagpur : — For rules made under section 189 for the Chota 
Nagpur Division, see Notification No. 339S, dated the 24th November 1903, in the 
Calcutta Gazette of 1903, Part I, page 1500. 

Service of notice t he mpde of service of notices, where no other mode is 
prescribed by this Act or by the rules contained in Chapter V of the Government rules, 
is given in rule 3 of Chapter I of the Government rules in the Appendix. 

190 . (1) Every authority having power to make rules 

under any section of this Act shall, before 
Piocedurefor mak- niakiiig the rules, publish a draft of the pro- 

confirmation of rules, posed rulcs tor the inlormation or the persons 

likely to be affected thereby. 

(2) The publication shall be made, in the case of rules 
made by the Local Government or High Court, in such manner 
as may in its opinion be sufficient for giving information to per- 
sons interested, and, in the case of rules made by any other 
authority, in the prescribed manner ; 

Provided that every such draft shall be published In the 
official Gazette. 

(3) There shall be published with the draft a notice specify- 
ing a date, not earlier than the expiration of one month after 
the date of publication, at or after which the draft will be taken 
into consideration. 

(4) The authority shall receive and consider any objection or 
suggestion which may be made by any person with respect to 
the draft before the date so specified. 

(5) The publication in the official Gazette of a rule pur- 
porting to be made under this Act shall be conclusive evidence 
that it has been duly made. 

(6) All rules made under this Act may, from time to lime, 
subject to the sanction (if any) required for making them. 
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be amended, added lo or cancelled by the authority having 
f)owcr to make the same. 

• 

The Local Government is authorised by section 189 ante to make rules. 

The High Court is authorised by section ante to make rules defining the 
powers and duties of managers, and by section 142 ante to make rules for 
•egulating the"procedure under Chapter XII and by section T43 ante to make rules 
for modifying the, Code of Civil Procedure in its application to suits between land- 
lord and tenant. No rules have been made by the* High Court under [section 
143 - 

The rules made by these authorities as well as the rules made by the Inspector- 
General of Registration under s. 69 of the Indian Registration Act will be found in the 
Appendix to this work. 


Provisions as to temporarily-settled districts. 

191. Where the area comprised in a tenure is situate 
Saving as to land estate which has never been permanently 

held in a district not settled, nothing in this Act shall prevent the 
permanently settled. enhancement of the rent upon the expiration 

of a temporary settlement of the revenue, unless the right to 
hold beyond the term of the settlement at a particular rate of 
rent has been expressly recognized in settlement-proceedings 
by a Revenue-authority empowered by the Government to make 
definitively or confirm settlement 

This is a reproduction of the old law. 

The section applies only to tenures and under-tenures. 

The section does not apply to an estate which, though not permanently settled 
in 1793, was permanently settled at a subsequent period. — Tamasha Bibi v, Ashutosh, 
4 C. W. N., 513. On the Hon’ble Baboo Peary Mohun Mukerji pointing out that the 
effect of this section will be to exempt a large majority of Government estates from 
the operation of the rule of twenty years’ presumption, the Hon’ble Sir Steuart 
Bayley said : — “ I think we liave a right to complain of the repetition of the state- 
ment that the Government has made a separate law for Government estates from 
other estates. There is.no such distinction in reality ; all temporarily-settled estates 
will be exactly in the same position ; there is no distinction between the Government 
and any other proprietor, and the assertion that the Government has made a separate 
provision for their own estates is simply misleading. The rules to which the Hon’ble 
gentleman object will apply to all lands by whomsoever held in districts which are 
not permanently settled. The history of the matter is that it is a part of the exist- 
ing law which provides that the temporary settlement -holder TOuld not contract 
» • 

74 



$86 BENGAL TENANCY ACT. [chap, xvi, 

beyond the term of his own settlement ; a settlement-holclcr therefore cannot protect 
his raiyat against subsequent enhancement in case of the subsequent enhancemenf 
of the revenue. That is the law, and it is practically repeated in this section. Then 
we come to the question of the presumption from twenty years, holding at an 
unchanged rent. The presumption qannot possibly arise where the revenue, and 
presumably the rent, is beingCconstantly changed. I do not think the question could 
be better stated than as it has been formulated by [the JRent Commissipners* Bilk . 
The exception to section 6 of that Bill says : — * In the case of a tenure or under- 
tenure situate in an estate not permanently settled, such presumption shall not operate 
to prevent the enhancement of the rent of such tenure or under- tenure upon the 
expiry of a temporary settlement of the revenue, unless the right to hold such tenure 
or under-tenure for ever at a fixed rate of rent has been expressly recognized in 
settlement-proceedings by a Revefiue-authority empowered by Govrnment to make 
definitively or [confirm settlements.^ That is to say, where a person has held from 
the time of the Permanent Settlement there he has a right to go on holding at the 
same rent, but where you have the rent constantly changed, the presumption does 
not naturally arise that he has held from the Permanent Settlement. It is no idea 
of our own.” 

192 . When a landlord grants a lease, onmakes any 

Power to alter rent Other colUract, purporting to entitlfe the ten- 

in case of new assess- ---t. i i • 

ment of revenue, 

at a particular 
force — 

{a) land-revenue is for the first time made payable in 
respect of the land, or 

{b) land-revenue having been previously payable in respect 
of it, a fresh settlement of land-revenue is made[ 

a Revenue-officer may, notwithstanding anything in the 
contract between the parties, by order, on the application of 
the landlord or of the tenant, fix a fair and equitable rent for 
the land in accordance with the provisions of this Act. 

Section 192 applies to tenants generally of land not included In permanently- 
settled areas. 

In the Statement of Objects and Reasons it was said this section in effect enacts 
that contracts fixing rents shall, in tem-porarily-settled tracts, hold good only until 
afresh settlemen||is made, and that the reasons for the provision were similar to 
those state4.in conMction with section 20 (the present section 191). 


ant 01 land not included in an area perman- 
ently settled to hold that land free of rent or 
rent, and while the lease or contract is in 
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Rights of pasturage^ &c. 

193 . The provisions of this Act applicable to suits for 
the recovery of arr/sars of rent shall, as far as 

forest-rightsf&cr^^’ ^uits for the recovery of any- 

• thing payable or deliverable in respect of any 

rights ot pasturage, forest-rights, rights over fisheries and the 
like. 

This section produces and extends clause 4 of s. 23 of Act X of 1859. 

Pasturage.— A right of occupancy may grow*in land used (or grazing horses. — 
(Fitz Patrick Wallace, ii WR. 231), but not when the tenant had merely a right 
to graze cattle, cut wood, catch fish or cut the grass of thatching grass land which 
grew spontaneously, and which he in no way cultivated. — (Gur Dial v. Ram Dut, l 
Agra, F. B., 15). 

PishoriGS : — The right to a julkur by no means involves a right to the soil.— 
(Radha Mohan v. Nil Madhub, 24 W. R., 200; David z/. Grish Chundcr, I. L. R., 
9 Cal., 183.) But there is no broad proposition of law, as that the settlement of a 
julkur implies no right in the soil. — Rakhal Churun v. Watson & Co., I. L. R., 10 
Oal., 50. No right of occupancy can be acquired in a julkur or fishery. — Umakanta 
V. Gopal Singh, 2 W. R., (Act X), 19 ; Juggobunhoo v. Promotho, I. L. R., 4 Cal., 
767. Ballai Sati v. Akram Ali, I. L. R., 4 Cal., 961. The right of occupancy does not 
accrue in a tank used only for the preservation and rearing of fish — Gopal Chunder 
V. Shiba, 19 W. 4 ?., 4 bo. A right of occupancy is not acquired in a tank when 
the tank is the principal subject of the lease ; but where land is let for cultivation 
and there is a tank upon it, the tank would go with the land, and if there was a right 
of occupancy in the land, there would be a right of occupancy in the tank as appurten- 
ant to the land. — Nidhy Krishna Ram Dass, 20 W. R., 341 ; Sham Narain v* 
The Court of Wards on behalf of the Rajah of Durbhungah, 23 W, R., 432. Proof 
of .acts of mis-appropriation of fish in the hhils^ unless done by a person or defined 
number of persons, even if such acts had the power of depriving the owner of a 
property wholly of its profits, would not amount to dispossession of the owner ; nor 
would it confer a prescriptive right of fishery on. the defendants. — (Luchmiput v. 
Sadatullah, 12 C. L. R., 382. But where the defendants were ascertained persons 
who under a claim of right adverse to the plaintiffs continuously exercised the right 
of taking fish from a bhil for more than 12 years, it was held that the plaintiffs' 
claim was barred by limitation. It was further held that a julkur was not an 
easement within the meaning of s. 27 Act IX of 1771.— Parbutty Nath t*. Madhoo 
I C. L. R., 592. A party owning the right of fishery in a river from the tin^p 
of the Permanent Settlement is at liberty to exercise that rightjp the open channels 
and also in all closing and closed channels abandoned by the river up to the time when 
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the channels became finally closed at both ends, i. e., so long as fish can pass to and 
fro. — Krisnendra Roy v. Maharani Surnomoyec, 21 W. R.|^ 27, In the case o 
Kali Soonder 7/. Dvvarka Nath , 18 \\. R., 460 ; it was held tfiat if the inlets to such 
channels were dried up, and the defendants acquired a right to thc|land by the law 
of accretion, that right would be subject to the exercise by the plaintiffs of their prior 
right of fishery. The right of fishing in a navigable river docs not belong ^ publiqi 
nor is the Government prohibited by law from granting to individuals the cHlusive right 
of fishing in such a river. — Chunder zk Ram Chunder, 16 W. R., 212. The exclusive 
right of fishery in tidal navigable rivers may be granted by the Crown to private 
individuals; such a right must ordinarily be proved either by proof of a direct grant 
from the Crown or by prescription. In the absence of title by grant of prescription 
in persons alleging themselves to he the holders of a julkur under an ijara, the mere j 
payment of rent by fishermen to former ijaradars does not estop such fishermen fiom 
disputing the rights of the alleged lioldcrs ; but such payment for the use of the julkur 
right is strong evidence of the rights of the alleged holders of the ijara atid of 
acquiescence in their title, — Hori Dast/. Mahomed Jaki, I. 1 .. R., n Cal.. 434 In 
Satcowri v. The Secretary of State for India in Council, I.L.R., 22 Cal., 252, the Judges 
discussed the above cases and observed as follows : — “I'pon the cases we have just refer- 
red to, it may be accepted as law on this side of India that the bed of a tidal and navig- 
able river is vested in the crown ; .ind tliat the right ol julkur (fi^liery) in such river, as 
also the bed of the ri\’er itself max' be granted by (lovi'rnmeni (whether it be itt the exer- 
cise of their prerogatix e as the cro\vn or a:^ repu'senting the public) to private individuals 
to be iield by them as private property, subject of course to the right of navigation 
and such other rights xvfiich the pul)lic h.a.^iii such rix'Crs. 1 he term jalkar signifying 
w'ater right, includes every right wlrich is of that nature and accordingly embraces 
not only the right to fishing'' and utiicr interests of a simiiar kind irT the produce of a 
river but also rights to gift and stranded timber. — Amritcssxvar Dcbi Ihc Secretary 
of State for India, I. L. R., 24 Cal,, 504, R C.; i C. W. N., 249. 


No road-coss upon julkur * — Road cess and public works ccss cannot be 
chargel on any julkur. — David v, (Irish Chunder Guha, I. L. R,, 9 Cal., 183. 

Jurisdiction Cnder s. 144 ante a suit for julkur dues will lie in the Court where 
the suit for establisliment of tlic right of fishery would be instituted,— Shibu Haidar 7/. 
Gopi Sundar Dasi, i C. W. N., Ixxxvii. A person who has for a time exercised the 
right of fishing in waters which cover land which docs not belong to him and who is 
forcibly prevented from fishing in such waters cannot maintain an action under scc*» 
9 of the Specific Relief Act : — Fadu jhala v. Gour Mohon, L L. R,, 19 Cal,, $44 ® ) 

A suit for po. jcssion of a julkur or right to fish in a khalf the soil of which docs not be* 
long to the plaintiff, docs not come w'ithin the provisions of s. 9 of the Specific Relief 
Act ; — Natabar t/. Kubir, I. L. R., 18 Cal., 8i. 


% 

Porry tolls he provisions of the Rent I>aw arc not applicable to a suit 
relating to f^rr>' lolls. — Rachhea Singh v, Upendra Chandra, 1. L. R., a? Cal., 239* 
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Saving for conditions binding on landlords. 

194. Where a proprietor or permanent tenure-holder 
. , . , , holds his estate or Jienure subject to the obser- 

lenantnot enabled 1 1 •' . 

by Act to violate vaiice of any specihed rule or condition, no- 

Conditions binding thiiiij in this Act shall entitle any person 
on landlord. • 11 ..i • ,1 . . ^ 

occupying land within the estate or tenure 
to do any act which involves a violation of that rule or con- 
dition 


Saving for special omctments. 

cS'c'imii"'' 195. Nothing in this Act shall affect— 

(a) the powers and duties of Settlement-officers as defined 
by any law not expressly repealed by this Act ; 

(^) any enactment regulating the procedure for the realiza- 
tion of rents in estates belonging to the Govern- 
ment, or under the management of the Court of 
Wards or of the Revenue-authorities ; 

(c) any enactment relating to the avoidance of tenancies 
and incumbrances by a sale for arrears of the Govern- 
ment revenue ; 

(dj any enactment relating to the partition of revenue- 
paying estates ; 

(<?) any enactment relating to patni tenures, in so far as 
it relates to those tenures ; or 

(/) .any other special or local law not repealed either ex- 
pressly or by necessary implication by this Act. 

SUD-S 60 tioil (a) ; — See Regulations VII of 1832, IX and XI of 1825, 'and IX of 
1833 ; Act VIII, B. C. of 1879. 

Snb-section Coi) :--See Act VII (B. C.) of 1868, anctAct VII (B. C.) of 1880, 
** The public Demands Recovery Act," and i B. C. of 1895, 

Sub-seotion (o) Sec sections 37 and 52 of Act XI of 1859 and ii and 12 of 
Act VII (B. C.) of 1868 : Act II (B. C.) of 1871. Compare Koylash Bashini Dossee 
V, Gocool Moni Dossi, I. L. R., 8 Cal., 230. 

Sub-BSCtlOB (d) See Act V of 1897 B. C. 
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Sub-SSOtion (s) : — See Regulation VIII of 1819. The Putni Regulation (Reg. 
VIII of 1819) is specially saved from the operation of the Bengal Tenancy Act by sec. 
195 (^)' — Gyanada Kantha v, Brahmomoyi, I. L. R., 17 Cal., 162 ; see notes under sec. 
13, Secs, 15 do not affect the provisions of tleg. VIII of 1819 and they are therefore 
applicable to a putni tenure, — DurgaTrasad 7/. Brindabun, I. L, R,, 19 Cal., 504 ; see 
notes under secs. 15 and 16. Dar-patni tenures are not included williin the terms of 
clause (e) of sec. 195. ''The words, in so far as it relates to those tenures must, wc 
think, be treated as expressly limiting the provision to enactments relating to patnis 
properly and strictly so called, and as intended to exclude those which relate to tenures 
which, although resembling patnis, as dar-patnis, &c., are not strictly patnis, not 
possessing all the qualities of them.'* Section 13 of this Act, therefore, applies to 
sales of dar-patni tenures in execution of decrees. — (Mahomed Abbas Mandal v* 
Brajo Sundari Debi, I. L. R., 18 Cal., 360. So, notwithstanding astipulation in a 
patni lease that on default ot any instalment of rent, the landlord shall be entitled 
to realize it by the sale of the patni, the patnidar is personally liable. — (Sourendro 
Mohan Tagore v. Sarnomay, I. L, R., 26 Oal., 103). 


Construction of Act. 


Act to be read sub- 
ject to Acts here-after 
passed by Lieutenant- 
Governor of Bengal 
in Council. 


196 . This Act shall be read subject to 
every Act passed after its coinmoncemeiit 
by the Lieutenant-Governor of Bengal in 
Council. 
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SCHEDULE I. 

(See section 2.) 

Repeal of Enactments. 
Regulatiorf of the Bengal Code 


Number and 
year. 

• 

Subject of Regulation. 

Extent of repeal. 

VIII of 1793 

A Regulation for re-enacting with modifica- 
tions and amendments the rules for the 
Decennial Settlement of the public 
revenue payable from the lands of the 
zemindars, independent taluqdars and 
other actual proprietors of land in Bengal, 
Bihar and Orissa, passed for those Pro- 
vinces respectively on the i8th September, 
1789, the 25th November, 1789, and the 
loth February, 1790, and subsequent dates. 

Sections 51, 52,53, 54, 
55, 64 and 65. 

XII of 1805 

A Regulation for the settlement and collec- 
tion of the public revenue in the zilla of 
Cuttack, including the parganas of Pattds- 
pur, Kummadichour and Bagrae, at 
present included in the zilla of Midnapore. 

Section 7. 

Vof 1812 

A Regulation for amending some of the rules 
at present in force for the collection of the 
land-revenue. 

Sections 2, 3, 4, 26 and 
27. 

XVIIlof 1812 

A Regulation for explaining section 2, Regu- 
lation V, 1812, and recinding sections 3 
and 4, Regulation XLIV, 1793, and 
sections 3 and 4, Regulation L, 1795, and 
enacting other rules m lieu thereof. 

The preamble and sec- 
tions 2 and 3. 

XI of 1825 

A Regulation for declaring the rules to be 
observed in determining claims to lands 
gained by alluvion or by dereliction of n 
river or the sea. 

In clause I of section 4 
from and including 
the words " nor if an- 
nexed to a subordi- 
nate tenure” to the 
end of the clause. 

% 
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SCHEDULE I. 

Appeal op_ Enactments— 

Acts of the Bengal Council. 


Number and 
year. 

Subject of Regulation. 

Extent of repeal, 

# 

VI of 1862 

An Act to amend Act X of rSsQ (to amend 
the law relating to the recovery of rent in 
the Presidency of Fort William in Bengal), 

The whole Act. 

IV of 1867 

An Act to explain and amend Act \'I of 
1862, passed by the Lieutenant-(jovci nor 
of Bengal in Council, and to give validity 
to certain judgments. 

1 

The uliolc Act, 

Vlllof 1869 

An Act to amend the procedure in ^uits be- 
tween landlords and tenants. 

The whole Act, 

Vlllof 1879 

An Act to define and limit the powers of 
Settlement-ofliccrb. 

1 The whole Act. 


Act of the Governoy-iicnerii! ni Con?}ciL 


Number and 
year. 

SrBJF.cr OF Regflation. 

Extent of repeal. 

X of 1859 

An Act to amend the law relating to the 
recovery of rent in the Presidency of Fort 
William in Bengal. 

The whole Act. 
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